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Dilmes, ſor Tithes.] 


(B. a) Modus Decimandi. In what Caſes a Man 
may preſcribe in Modo Decimandi; and how. 


[1. DMITTING that tithes of graſs de jure ought to be 

made into hay by the pariſhioner, yet it ſeems a paris 
may preſcribe, wahout any conſideration given to the parſon 20 pay 
the 7ithes of this in graſs-cocks, before any tedding thereof. Contra, 
BaRHAu v. Gooss. Hill. 14 Ja. B. R. per Curiam, præter 


Houghton, who ſeemed e contra then, becauſe this preſcription 9 


is non decimando for this pirt.] 


"IT 


Mo jus de- 
ci mandi its 
when lands, 
tenements, 
and heredi- 
taments have 
been given 
to the par- 
ſon and his 
ſucceſſors, or 
an annual 
certain ſum, 
or other pro- 
t, always 
time out of 
mind, to the 


parſon and his ſucceſſors, in full ſatisfaRtion and diſcharge of all the tithes in kind in ſuch a place. 


13 Rep. 40. Trin. 7 Jac. in the caſe of modus decimandi. 


[2. So it ſeems a pariſhioner may make ſuch preſcription. Contra, 
H. 14]. B. R. BARHAMu Axp Gooss, per totam Curiam, becauſe 
it is in non decimando for this part.] ; 

[3. So a pariſh may preſcribe without any conſideration, to pay 
tithes of graſs-cocks after redder and making thereof in weekes 
and wainrows, and putting into graſs-cocks, then out of the graſs- 
cocks to ſet out the tithes, and not to make it ints perfect hay. ] 

4. Contra, 15 Ja. B. R. between PoePINGER AND JOHNSON, 

a prohibition denied. But nota, that only Houghton moved it as 
doubt to him, to which no anſwer was given, but the prohibition 
denied notwithſtanding. ] 
[. If a man preſcribes, that if he hath under 10 fleeces of wool, 
that he Hall pay one penny to the parſon for each in lieu Fl tithes, and 
that if he hath more, () that he ſhall deliver to the parſon the tenth 
part of his wool, upon his conſcience, without fraud and covin, 
ſine viſu vel tactu of the parſon; this is not a good modus, be- 
cauſe it is unreaſonable, M. 12 Ja. B. per Curiam, between Wir- 
$ON and the Biſhop of CazLisLE. Vide the ſame caſe, Hobart's 
Reports, 149. ] : 

[6. If a man preſcribes to pay to the parſon for the tithes of the 
tenth ſheep, as it falls out, and the tenth ſeuarth, this is not any ro- 
dus, becauſe he does not preſcribe to pay other things than what 
was due, but a full tent. M. 13 Ja. B. between BARKER Ax 
BosweLL, per Curiam.) 
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Sce (V) pl. 1, 2. 8. 


C. 
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pl. 1 30 S. C. 
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Hob. 250. [. A man may preſcribe to pay the tenth acre of word Nlandingy 
pl . and /% to pay the zenth acre of graſs flanging for the tithe of hay. 
Hil. :6 Jac, Hobert's Reports, caſe 328.] 

in caſe of 


Hide v. Ellis, S. P. obiter. 


8. A man cannot preſcrive in the negative to be quit of tithes, but 
zn the negative with an affirmative, viz. that he and all, &c. have uſed 
to be quit of tithes, Br. Preſcription, pl. 17. cites 7 H. 6. 32. and 

8 H. 6. 3. | 
1 9. Moduſes were real compoſitions by parſon, patron, and or- 
G:vb. 120, dinary, the written evidence of which is loit ; but the law pre- 
1 ſumes by the long uninterrupted uſage that there was ſuch; agreed 
man, S. C, Unanimouſly by Ld. Chancellor, and Reynolds and Forteſcue, 
* S. P. ac judges aihitants. Barnard. Rep. in B. R. 292, 293. Hill. 3 Geo. 

eoraingly 2. in Canc. Munſon's caſe. 

10. If tenants, time out of mind, have uſed to pay a certain 
price for a tithe lamb, fo that the cſfam is fully ſettled, though 
the parſon increach more, or the tenant pay the !Mnb in ſpecie, this 
does not break the cuſtom ; but if one has paid 1d. for a lamb for 
80 years, and after pays tithe in ſpecie before the cuſtom is ſettled, 
though he pay his 1d. again for 20 years, he cannot preſcribe in 
modo decimandi. Savil. 13. pl. 34. Hill. 23 Eliz. in Scacc. Fle- 
ming v. the Tenants of Dudly, and there faid to be ſo reſolred. 
Mich. 25 Eliz. in Cam. Scacc. Beake v. Maine, 

11. Parſon libelled againſt A. for tithes. A. for a prohibition 
ſhewed, that within the ſaid pariſh of D. there is a hamlet int 
which A. inhabited, that the ſaid inhabitants within the ſaid 
hamlet had had time cut of mind a chepel of eaje within the faid 
hamlet, becauſe the ſaid hamlet was diſtant from the church of 
the ſaid pariſh; and v:th part of their tithes have found a clerk to 
do divine ſervice: within the ſaid chapel; and alſo had paid a cer- 
tain ſum to the ſaid parſon and his predeceſſ;rs for all manner of tithe, 
and it was held a good preſcription, and a prohibition was granted. 
4 Le. 24. pl. 77. Trin. 26 Eliz. B. R. Saer v. Bland. 

12. Where a man preſcribes 1s, for the tithes of all zuilleaus cut 
dewn by him in the pariſh of D. it is not good; for thereby if he 
cuts all the willows of other men alſo, he ſhould pay but 18. for 
all. But he ſhould have preſcribed for all willows cut down by 
him an his own land, and then it had been good. But as it is laid 
it is unreaſonable. Godb. 60. pl. 73. Mich. 28 & 29 Eliz. B. R. 
Anon. 

13. A modus was ſuggeſted in this manner, viz. that the pro- 
prieters and occipiers of ſuch a manor, or any parcel thereof, fhonld 
pay a groat to the parſon for herbage tithes ; adjudged an ill modus, 
becauſe if a man had but two or three fect of ground in the ma- 
nor, he was to pay a groat; but it thould have been laid, that the 
proprietors and occupiers of ſuch a manor for themſelves and their far- 
_ had uſed to pay 4d. 1 Vent. 3 Mich. 20 Car. 2. B. R. 

non. 


14. A 


Oiſmes, [cr Tithes.] 2 
14. A preſcription to pay 58. to the pariſh clerk in lieu of the ts the 
tithes of certain land is not good, becauſe he is dative and re- fd, = j 
moveable. Cro. E. 71. pl. 26. Mich. 29 & 3o Eiiz. B. R. Savell fucha cok, 
v. Wood and ſuch a 
: ; | ſum has 
been uſed to be paid to the pariſh clerk in diſcherge of the parſon, it had been a good prefeription, and 


Le. 54 · pl. 122. . Co 


fo by way of compoſition. 
coruingly. 


15. Libel for tithe of corn, hay, &c. the defendant ſuggeſted 
a preſcription ts pay a third part of the 16th in one part of the land, 
and in anther part, a moiety of the 10th for all manner of tithes , 
the court inclined that it was a gocd preſcription, and a prohi- 
bition was granted. Codb. 120. pl. 139. Hill. 29 Eliz. Rooke's 
caſc. 

16. The parſon of North-Lynn libelled for tithes; the defend- 
ant /uggefted, that he is an inhabitant of South-Lyin, and preſcribed 
in the inhabitants there, having paſtures in Nerth-Lyin, ts pay tithes 
in kind ts the vicar gf South-Lynn, where he is nat reſident 5 and that 
the vicar hath paid to the pat ſan of North-Lyun, &c. tavs pence for 
every acre, The whole court was againit the prohibition; for 
modus decimandi ſhall never come in debate upon this matter; 
but who ſhall have the tithes, whether the vicar of South-Lynn, 
or the pariſon of North-Lynn ? Befides, the preſcription is not 
reaſonable. Le. 128. pl. 175. Trin. 30 Eliz. B. R. Gateſield 
v. Penn. 

17. The defendant alleged a cuſtom, 7hat the parſon ſhould have 
for his tithe corn the tenth land ſœaun with any munter of corn, and 
that he ſhould begin always at the firſt land next the church, Sc. The 
parſon ſhecuved, that the detendant by fraud ard twin fowed every 
renth land which belonged to the parton very ill, and with fmall 
quantities of corn, and did not dung or manure it as he did the 
other nine parts, ſo that it produced not half in proportion of 
what the other nine lands did. And the opinion of Wray J. was, 
that the cuſtom was againſt common reaſon, and fo void. But 
if it be a good cuſtom, then the parſon ſhall have an action on 
the caſe, Le. 99, 100. Paſch. 30 Eliz. B. R. Stebbs v. Good- 
lack. 


Mo. 908. pl. 1274. 5. C. & 58. P. aG- 


S 


Mo. 01%. 
S. C. fare, 
thi ihe fair 
by the per- 
lon in the 
ſpiritual 
court being 
four tithes 

in Kind, 
viz. of every 
tenth cock 
by re: n of 
te c ννͥ, & 
pich bition 
was granted 
notwithe 
#ard ng the 


covin, becauſe the fraud is to be remedied in an ation on the caſe at the common law. S. C. cited 


Arg. and there it is laid, that the defendant at rſt got a prohibition on account of the 


cuſtom, but 


the parſon atterwards had a conſultation, Wray Ch. J. ſaying, that this cuſtom was againit common 


re:lon. 2 Wms.'s Rep. 56g. cites 1 Le. 99. 


18. The deſendant ſurmiſed {hat be was an inhabitant of S. and 
that time out of mind every :nhavitont there, avho had paſtures in N. 
had paid tithes for them to the vicar of S. and that the vicar of S. had 
paid to the par/on of N. 2d. for every acre ; and the court held, that 
prohibition lay, and that plaintiff ſhould declare, and the defend- 
ant (in the prohibition) might demur if he will; for it is as if he 
* to pay 2d. for every acre. Cro. E. 136. Trin. 31 Eliz. 

R. Coteford v. Peace | 

19. In a prohibition, the plaintiſf preſcribed to pay the 10th fhen 

of grain growing en C acres ier it was reaped, in full /atisfaction 


2 cf 


{ But I dv not obterve this matter there. ] 


S. C. cited 
Arg. 2 

W ms.'s 
Rep. 971. 
in cafe of 
Chapman ve 
Monſon. 


Roll. Rep. 


273» 3. 2, 


Thid. Coke 
Ch. J. cited 
one Ship- 
den's caſe, 
that ſuch a 
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ef all grain Being upon the ſaid 60 acres, and which hath been ac- 
cepted, &c. The court held this preſcription not good, for it is 
no more than to pay ſo much for the 1oth part when the owner 
pleaſeth z becauſe he may chuſe whether he will make the corn 
into ſheaves or not, or as much into ſheaves as he will, and ſo for 
the loth part he may not have the 3d part, which is not reaſon- 
able. And. 199. pl. 234. Trin. 31 Eliz. Adams's caſe. | 
20. Libel for tithe of calves, &c. the defendant ſuggeſted a 


' euſtem in the paiith of B. % pay for the milk of every cow 2d. in 


fatisfaftion of calves. The prof awas, that there was ſuch a cuſtom 
in the pariſh for all the land except five farms, and for this cauſe 
it was held that he had failed in his preſcription; for it may be 
theſe lands were parcel of the five farms ; but had it been proved 
that the lands were not parcel, it had been otherwiſe 3 and there- 
fore a conſultation was granted. Cro. E. 206. pl. 41. Mich. 32 
& 33 Eliz. B. R. Bennet v. Shortwright. 

21. Preſcription to be diſcharged , /chs of zl ought to be 
ſhewn of locks caſually It. Mo. 911. pl. 128g. Mich. 37 & 38 
Eliz. B. R. in a nota there. | 

22. A prohibition was prayed on a ſuit in the ſpiritual court for 
tithes in kind of a part nw converted into tillage, upon a ſurmiſe 
de modo decimandi, to pay a buck and a doe for all tithes, and 
allowed per Cur. and agreed, 1ſt, Though they are feræ naturz, 


modus deci- yet they may be given for tithes. So to pay pheaſants, &c. 2dly, 


mandi gene- 
rally for 
the park is 


T7 hough they are not tithable of themſelves, yet they may be 
given for modus decimandi, as a great tree may be given for tithe 


not good, if of trees tithable. * 3dly, That that is a diſcharge to the very ſoil, 


it de dif- 
par ked, bur 
it ſhall be 
particularly 


and the park is only a liberty, and the owner may turnith it with 
game when he pleaſes. Noy, 148. Sharp v. Sharp. 


for all the acres contained in the park. 


*L4 4 


22. Whether a modus decimandi may accrue after end nument 
of a vicarage? Quere, but prohibition denied on producing en- 
dowment by vicar, by which it ſeems it cannot. See Godb. 180. 
pl. 254. Trin. 8 Jac. C. B. Anon. 

23. In a prohibition the plaintiff declared, t he fer ten years 
laft paſt held and occupied 109 acres of land in the pariſo of S. lying 
within, ond being part of a park there, called Ungar-Park, and that 
he, and all the occupiers of the ſaid park, time out of mind, have uſed 
to pay to the parſon of S. al. yearly, in full ſatisfaftion and diſcharge 
of all tithes of the ſaid grounds, which 41. the parſon had js accepted. 
After verdict for the plaintiff, it was moved in arreſt of judgment, 
that the park was not alleged io be antiquus parcus, and ſo to bear 
preſcription, and that the preſcription was laid in the occupiers, 
when it ſhould have been in the owners of the park, nor by way 
of cuſtom in the place; but reſolved, that this was no matter of 
intereſt and inheritance, but only in part of diſcharge ; for every 
modus is a diſcharge of the natural tithes, and ſo works by way 
of diſcharge. Hob. 118. pl. 148. Hill. 13 Jac. Shelton v. Moun- 


dague. | 
24. If 
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24. If a modus be for hay in Bl. Acre, and the party ſo20s it Roll. Rep. 


with corn ſeven years together, that does not deſtroy the modus, 121. 1 fl. 
o - . 0 4. Alg- S. ”, 
but whenſoever it ſhall be made into hay the modus ſhall revive ; where the 


and when it is ſown with corn, the parſon ſhall have tithe in — — 
kind. Godb. 194. Trin. 10 Jac. C. B. Brown's caſe. I oe 


corn to the parſon. S. C. cited 2 Show. 462. Arg. S. C. cited Equ. Ab. 368... 
When no one year can paſs without ſome certain duty, this is a fer nanent modus, though it be that 
the ſame piece of ground being town thall pay the great tithes to the parſon, and being converted inta 
meadow ſhall pay the ſmall tithes to the vicar. Arg. Gibb, 20. Cites Godb. 194. [pl. 278. Trin. 
10 Jac. C. B.] Brown's caſe, and Cro. E. 136. | 


* 


25. A libel was for ſubſtraction of tithes upon the ſtatute of 
2 E. 6. the defendant ſuggeſted, that as to that farm, whence the 
tithes in queſtion aroſe, there was a cu/tom ts take back thirty ſheaves 
of the tithe-corn growing on ſuch a farm; per Cur. it ought to 
be averred to be a great farm, and if there were but thirty tithe- 
ſheaves in all, the owner ſhall not have them; becaaſfe that would 
be an unreaſonable cuſtom, and day given to the other fide to ſhew 
cauſe why the prohibition ſhould not be awarded, Godb. 234. 
pl. 324. Mich. 11 Jac. C. B. Jucks v. Cavendith. 

26. If there ws a preſcription, time out of. mind, for a modus If the pre- 
decimandi, if this modus be not paid for a certain time, yet this — 
alters not the preſcription for this modus, but he may pay it when farm, and 
he will. Per Coke Ch. J. 2 Bulſt. 240. Trin. 12 Jac. Price v. the farmer 


pays titbes 


Maſcall. in kind, this 
does not deſtroy the preſcription as to the leſſor. Roll. Rep. 176. per Coke Ch. J. in 8. C. 


27. Preſcription, time out of mind, for modus decimandi for Roll. Rer. 
land when it was a park, it ſhall continue for payment of this wy — 
modus only after that ſuch a park be diſparked and converted to S. P. held 


another more profitable uſe; per tot. Cur. 2 Bulſt. 240. Trin. —— 
12 Jac. Price v. Maſcall. et. _ 
preſcription being to pay ſo much money. The difference is, when the preſcription is to pay 
morcy for all the tithes of ſuch a park, and it be diſparked, there peradventure tithes ſhall not be 
paid; but where it is to pay the H‘. of a buck or a dre at Chriſtmas for all tithes of the park, 
there, if difparked, tithes ſha!l be paid as ot other land; per Popham Ch, J. Cro. E. 467. (bis) 
pl. 25. Paſch. 38 Eliz. B. R. in caſe of Bedingfield v. Freak. Mo, 909. pl. 1277. S. C. 
and fame Jiverfity. —— Ow. 74. S. P. by Popham. 


* 


28. If an orchard, for which there is a modus, be plozbed, and Roll. Rep. 
afterwards it be made an orchard again, the modus ſhall be paid. fading 
Arg. 2. Show. 462. in cafe of Hill and Harris, cites it as agreed. of Hooper 
I Roll. 121. Cooper v. Andrews. v. Andrews 

29. Preſcription that the parſen had t2v9 acres of meadow given 
in diſcharge of all tithes of hay ground, viz. of all the meadow in 
the pariſh, it any arable land be converted into meadexv, it extends 
not to diſcharge that. Hutt, 58. cites 14 Jac. Conyer's caſe. 

30. Acuſtom in the pariſh of B. that all lambs engendered, fall. 
en, and bred upon any one tenement or living in the ſaid pariſh, though 
they belonged to ſeveral perſons, were reckoned together, as if they were 
one man's, that the tenth, or tithe-lamb of them ſo counted to- 
gether, hath been paid for tithe ; the court held, that all cuſtoms 
gainſt common right are triable at common law; and that this 


5 3 cuſtom 


— — 
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cuſtom is unreaſonable, becauſe it may happen, that one man may 
have but one lamb, and that may be taken for tithe, and they that 
have more ſhall pay nothing. Hob. 329. pl. 405. Mich. 18 Jac. 
Barker v. Cocker. | 

31. The king's e ſhall hold diſcharged, though his feoſſce 
ſhall not. Hetl. 60. Mich. 3 Car. C. B. Comins's caſe. 


Litt. Rep. 32. Libel for tithes F n+ and calves; the defendant ſuggeſted 
151. Tod- "EF BEM s TIED 1 1 of 72 pI. * i — 279 0 , 
t, a modus, that every inbabitant, Sic. Hall pay 4d. fer every cow, and 


ler. S. C. in 2d. for every calf; iſſue was taken upon the modus, and at the 


tot dem ver trial the prof was, that the tithes awere never paid in kind, but that 
bis. « 


dus is proved; ſo, it is merely uncertain. Hetl. 100. Trin. 4 Car. 
Goddard v. Tiler. | 
By the com- 33+ A cuſtom to pay the 2016 Hf, in ſatisfaQtion of the tithe 
mon iaw the g, all ſiſb taten in the ſea, is good, ior the tithe thereof is payable 
p- 197 ©22- only by cuſtom, it may by that cuſtom be lcſthan a tenth ; ad- 
not have the. - | 5 : : ha 
tithes of judged. Lev. 179. Paſch. 18 Car. 2. Sheppard v. Primroſe. 
#jÞ+3 talen 


in the fea, becauſe it is not within any pariſh, and then, when the parſon by the cuſtom onght ta have 
the tithes of them, he ought to take them according to cuſtom, and that the tenth of ti e moiety may 
be a good diſcharge of the Whole; and the parties went to iſſue upon the cuſtom in Cornwall, Noy, 
208, Hill. 1 jac. Holland v. Heale. | 


Sid. 28. 36. But a cuſtom to pay the t2ve!fth ſheaf, in fatisfaftion of the 
oy mn tithe of all fheaf corn, is not good, becauſe the tenth of the corn 
rows, S. C. is due de jure; per Cur. Ibid, 

& S. P. 

agreed, but adds 2 quzre, if it had been that he ſhould pay the 12th part after ſtitcbing, &c. and it 
leems that it had been good. 


37. A medus was alleged in this manner; that the proprietors 
and occupiers of ſuch a manor, or parcel thereof, ſhall pay a groat to 
the parſen for herbage-lithes. The court held that this could not 
be, for if a man had but two or three feet of ground in the ma- 
nor he ſhould pay a groat; but it ought to have been laid, that 

the proprietors and occupiers of ſuch a manor, . themſelves and their 

farmers, had paid 4d, Vent. 3. Mich. 20 Car. 2. B. R. Anon, 
Sn 38, A parton hbelled againſt J. S. for tithes, who in a decla- 
Tie cale ration for a prohibition ſuggeſted a compoſition by deed made in 1125, 
was, that . . 7. 2 

the prior of, Which was excepted to, for being before R. II. s time, was before 
ber. was time of memory, and fo no iſſue could be taken, or could it be 
— tried. 2. "That if they did veſt by the grant, yet that they re- 
b #c, veſted in the parſon by the council of Lateran in 1215, or elſe by 
ard fi the diſſolution of monaſteries, 3. Becauſe it was not ſhewn that 
marcr if, the biſhop was party ; it was anſwered, that the concurrence of the 
S. ſimul s g : | 

S ſem-l, and biſhop was not neceſſary ; for as this caſe was, he had nothing to 
that in the do with it, it being a priary, which had an abſolute eſtate, which 
reign a patron hath not. And, per Cur. the ſole objection againſt this 

H. 1. he CES Fa . } © . 
die preſcription is, becauſe it ſhews the reaſon of the proſeription, if 


they 
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they had relied en tie deed it might be otherwiſe. The court of =— W. 
, ' , : e . „ in theſe 
Lateran can affect nothing in this matter, &c. and judgment af- „„ ds, vis. 


firmed. 2 Show. 439. pl. 403. Mich. 1 Jac. 2. B. R. James dealt W. F. 


v. Trollop. Norburiam 

in odo, and 
afterwards pro decimis demin'i & duabus carucatis terra, he ſhould pay te the prior 8 1. per ann, and the 
family of ,the F. 's had ever fince held the lordſhip ditcharged of tithes, paying 5 8. a year to the prior 
and his ſucceſſors until the diffolution, and fince to the king. It was objeRed, that the land whereof 
the tithes were demanded was parce} of the demeſnes of the manor ; but per Cur the lord at that time 
might have enfeoited another to hold of himſelf, aud ſo it might have been part of the demeſne cuben 
the prior granted it, and be afterwards granted and heid of the manor, and as to an objection that the 
modus was not good, becauſe nt paid ts the parſun, the court ſaid it might well enough be paid as a 
modus ts one who bas a pertion of tithes, and that then he has quid pro quo. Skin. 51. S. C. 


39. Whenerer a modus une high, it is a ſtrong preſumption 
that it is no modus; per Holt Ch. J. And the court refuſed a 
prohibition, becauſe it appeared (as the modus was pretended to be) 
that it was of nigh the full value. II Mod. 60. pl. 37. Trin. 

4 Ann, B. R. Startup v. Doderidge. 

40. A modus was ſct forth 7 pay on or a,æ ſuch a day ſo much, Gibb. 127. 
&c. it is ill, for the day mult be alleged certain. And the bill cites 2 Rolly 
further was, thak the pariſhioners of, &c. con//antly paid, or ought oy 
to pay, fo much which ſhould have been conſtantly paid, and ought 
to pay. 8 Mod. 375. Trin. 11 Geo. and cites it as lately re- 
ſolved in the cate of Harriſon v. Clerk. 

41. Though every modus mult be ſuppoſed to have a reaſon- 
able commencement, which the court admitted; yet as to the 
neceſſity of ſhewwing now that the modus is reaſonable, that ſeemed 
not to be ſo clear; for theſe moduſes having been from time im- 
memorial, none can know but that there were ſuch circumſtances 
in thoſe ancient times as might have made ſuch a compoſition rea- 
ſonable, though not diſcoverable now; and that it was fuffcient 
to ſatisfy us now that parſon, patron, and ordinary, might then 
bind the revenues of the parſon, but though ſuch inſtrument be 
loſt, yet the modus is not. Per Ld. C. King, aſſiſted by Rey- 
nolds and Forteſcue J. 2 Wms.'s Rep. 572. Hill. 1729. in caſe 
of Chapman v. Monſon. f 

42. But if an inflrument had been made by patron, parſon, or 
ordinary, to a layman to diſcharge his farm of all tithes, (though it 
would be good ſo long as the inſtrument could be ſhewn, ) and the 
ſame thould once be loſt, this being a privilege in non decinando, 
the privilege would be loft by loſs of the deed ; fo far the law went in 
favour of the church; per Ld. C. King, aſſiſted by Reynolds and 
Forteſcue J. 9 Wms.'s Rep. 573. Hill. 1729. in caſe of Chap- 
man v. Monſon. | 

43. A bill was brought to eſtabliſh a modus, which was, that 
in conſideration the pariſhioners, at their own expence, made tithe-graſs 
into hay, the inhabitants were to pay no tithes for dry and unprofitable 
cattle. It was «proved, that the pariſhioners had not paid ſuch 
tithe time out of mind, but not that ſuch non-payment was in 
conſideration as aforeſaid. On the other fide it was proved, that 
foreigners living out of the pariſh made the tithe-graſs into hay, as 
well as the inhabitants, and yet paid tithe-herbage, which Ld. C. 

B 4 King 
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King thought a material objection againſt the cuſtom, and made 
it ſeem to be the uſage of the pariſh for the pariſh to make their 
graſs into hay of courſe ; and likewiſe that the parithioners did 
not divide the graſs into ten parts, when cut down, nor till made 
into hay, ſo that the parſon could not have any opportunity of 
making the tithe-graſs into hay himſelf ; and diſmiſſed the bill 
with coſts, but without prejudice as to any litigation at law, 
2 Wms.'s Rep. 521, Paſch, 1729, Fox v. Ayde. \ 

44. A modus, that the pariſhioners makng tithe-graſs into hay 
ſhould excuſe not only the herbage of the ſame ground, but alſo all tithes 
herbage fer all etber land depaſiured by him qwithin the pariſh, though 
it might be a great parcel of paſture land, and though the ſame 
miglit be fed all the year, is ſuch a modus as would be too much 
for a court of equity to eſtabliſh. 2 Wms.'s Rep. 523. Paſch. 
1729. per Ld. C. King. Fox v. Ayde. | 

35. A modus was laid to be, that every perſon not inhabiting with 
in the pariſh Fd B. occupying any meadsw or paſlure land within the 
pariſh of B. had time, Sc. paid 4d. an acre yearly, and ſo propor- 
tionably for any greater or leſſer quantity. Ang, this was held by 
Ld. C. King, aſſiſted by Reynolds and Forteſcue J. to be a good 
modus, and certain enough. 2 Wms.'s Rep. 565. 572. Hill. 1729, 
Chapman v. Monſon. 

46. Every modus muſt be certain, otherwiſe no length of time will 
make it good. Admitted by Ld. C. King, aſſiſted by Reynolds 
and Forteſcue J. 2 Wms.'s Rep. 572. Hill. 1729. in caſe of 

Chapman v. Monſon. | 


(C. a) Modus Decimandi, 
[Good. What is.] 


Li. II is a good modus decimandi, that, in conſideration the pas 
riſhioners hath time out of mind, Sc. paid tithe-4vo9l of all 
bis ſbeep which he hath ſborn, as well of thoſe as he bought two days 
before the ſhearing, as of others that he had kept through the whole 
gear, he hath uſed time, Fc. to be diſcharged of tithe-awodl of ſuch 
ſheep that he fold two days before the ſhearing ; for by the ſpiritual 
law they ſhould have tithes of him, and de reſiduo pro rata which 
he ſold before ſhearing, and therefore, in conſideration that he 
here pays tithes of thoſe which he bought ſo ſmall a time before 
the thearing for the whole year, which is not due by the ſpiritual 
law, it is therefore good. M. 14 Ja. B. adjudged.] 

[2. It is a good modus for the tithes of calves to pay a calf for 
the tithe if he hath ſeven in one year, and if he have under ſeven, to 
pay an halfpenny far — calf 4 the tithe, and if he ſells any calf; 


that he ou pay the tenth of that for which he ſells it. M. 14 Ja. 
B. R. between LEE AND COLLiNs reſolved, and a prohibition 
granted. | : 8 Fn ; 

* L3. Le 
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C3. It is a good modus for tithe of eggs, to pay in Lent 30 eggs — cited 
for all tithe of eggs. M. 14 Ja. B. R. between LEE AND Col. > Salk-656. 
pl. 2. Mich. 


LINS, a prohibition granted thereupon.] 


B. R. in caſe of Hill v. Vaux, that he is bound to pay if he has hens or not, and he muſt pay them 


at a certain time.—Ld. Raym. Rep. 360. S8. C cited by Holt Ch. J. accordingiy; but if the cuſtom 


was that he ſhould pay 30 eggs of his own bens, the cuſtom would be ill. 


[4. It is not a good modus 79 pay every tenth pound of wool for 
the tithes of wool, if he doth not hex that he hath paid ſomething, 
if his wool does not amount to ten pound, for otherwiſe it is in non 
decimando if it be under ten pound. M. 7 Ja. B. between 
DELMAN AND BarToN, per Curiam, for the tenth part of this 
is due.] | 

5. Note, by the ſerjeants, that in the /6iritual court, they will 
not admit any plea in diſcharge againit tithes, quod nota. Br, Diſ- 
mes, pl. 11. cites 8 E. 4. 14. 

6. In preſcribing ?9 be di/charged of locks of auoo, it ought to be 
ſhewn of lachs caſually loft ; nota, Mo. 911. in pl. 1283. Mich. 
37 & 38 Eliz. B, R. 

7. Prohibition was ſued upon a cuſtom to pay an halfpenny for 
the aol of ſheep feld after ſhearing, and before Mich. and ad- 
Judged a good cuſtom. Mo. 911. pl. 1283. Mich. 37 & 38 Eliz. 

R. Anon. 


8. A cuſtom was alleged 7 pay fit heraus at Lammas-day, and Mo. 916. 
ſays, that he ſet it out at that day. It was objected that this is Pl 20m 


not good; for that this is not modus decimandi, but for the time 8. P. ci 


only which is to be tried in the ſpiritual court; but the court held to be 2d. 
it good; for it is de jure when it is clipped, but by preſcription Judges. 


it may be ſet out altogether at another day, and that is good; per 
Cur. Cro, E. 702. pl. 21. Mich. 41 & 42 Eliz. B. R. Green v. 
Hun. 
9. Libel, &c. by the vicar of D. for tithes, the defendant ſug- 
geſted a modus to pay fo much to the parſon of D. in diſcharge 
of his tithes. The whole court agreed, that a modus to pay fo 
much ta the parſon will nit diſcharge him from paying tithes to the 
vicar ; and therefore a conſultation was granted. 3 Bulſt. 220, 
221, Mich. 14 Jac. Wintell v. Child. 
10. A cuſtom was ſuggeſted, that if one has lambs wnder the 
number of ſeven, he ought to pay an halfpenny for every lamb in lieu 
of all tithes of lambs, if he has but ſeven the parſen to have the 
ſeventh, and ſhould pay 3d. if he had eight he ſhould pay 2d. if 
he had ten, the parſon ſhould haye the tenth, without paying any 
thing. Agreed that this being a cuſtom which they refuſed to 
. allow of in the ſpiritual court, that a prohibition ſhould be award- 
ed. Cro. C. pl. 2, Paſch. 10 Car. B. R. Anon. 

11. Cuſtom to pay tithes in kind for ſheep if they continue in the 
pariſh all the year ; but if they are fold before ſhearing time, then to 


pay but an halfpenny for every one ſo ſold. This was held an un- 


reaſonable cuſtom. Mar. 79. pl. 128. Paſch. 17 Car. C. B. 
Weeden v. Harding, e | 


12. 4 
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12. A vicar veiled for tithes of willow faggots, The dcfendant 
Suggeſted for a protivition a Hi of paying 2 d. per aun. to the rec- 
ter fer all tithes of wills, The court held, that a modus to the 
rector is a good diſcharge againſt the vicar. Mod. 216. pl. 3, 
* | g ] Trin. 28 Car. 2. C. B. Anon. : 

e D. CC. = iti ad ee 0 a a 
Keb. tz. 13. Prohibition was prayed upon a cuſtom alleged, that all 
- - Bau- perſent wwho had lands in ſuch a village, but lived out of the village, 

l . ö 5 1 7 
Buſhell, fed pay 4d. per ann. only, in ſetisfactian of tithes. But this was 
5. C held held an unreaſonable cuſtom, that foreigners ſhould have greater 
ru. privilege than thoie * who dwelt in the village, and are at greater 
ſa:d, tha: charge in reſpect of their reſiancy, and fo the prohibition was 
ther: is no denied. Lev. 116. Mich. 15 Car. 2. B. R. Bawdry v. Buſhell. 
prececent 
of any modus ſo variable and dancing. Modus for forcigners te pay 4. per acre yearly fur berb- 
age axd (ithe-tay held good, per King C. and two judges. Gibb. 120. Hill. 3 Geo. in Canc. Mon- 
in v. Chapman. But Le 75409 caſes i re exploded, and the curt H,²it a goed mudus, and ſaid, 
that ail modules were at fiiit upon an agieement between tne parton, pation, and ordinary, and by ſome 
derd or inftrument in writing, in the natue of a co1tratt or agreement, which though now loſt, yet 
being run out into a pretcription continues god; that here is no uncertainty in the modus, for the par- 
fon is always ture to have the 4 d. per acre, or eife the tithes in kind, nor is there any burthen on the 
reſt of the pariſhioners by one or two going out of the paciſh, and a leaping or gdancirg m:dus is where 
the modus itſelf varies, and is fo;mctimes more, or ſometimes lfs, which is not the preſent, caſe, and 
cecrecd accordingiy by the Lord Chancellor, afſhifted by Mir. J. Reynolds, and J. Forteſcue. Ld. 
Chancellor faid, the cafe in Kelle might pechaps be the occalion of this ſuit. Abr. Equ. Cales, 369. 
Trin. 1730. Chapman v. Bp. of Lincoln. Ld. C. Ning diſapproved of the reaſon in Lev. 116. 
that the joubrants ought to be more favour: 4 in a modus than foreigners, becauſe liable to repairs and 
veſtments of the church; wheres by the reſolution in JEFF2EY's CASE, 5 Rep. 66. b. a foreigner 
occupying lands within the parimm, though living out of the pariſh, is liable do repairs, and even orna- 
ments, and ſaid it was a ſudden opinion upon a motion. 2 Wms. 's Rep. 565 to 567. Hill. 1729. 
S. C. by name of Chapman v. Monſon, and e contra. bid. 574. Ld. C. King, afliſted by 
Reynoids and Forteſcue J. s, d firked that caſe in Ley. 116. and it was then fa'd, that in the ſame 
pariſh in which the modus was inſiſted upor in Lev, 115. the very modus, notw.thſtanding that opi- 
nion, had been obſerved, and tithes paid in kind, which ſhewed that no regard was had to that opi- 
rion, and the parſon not adviſed to rely upon it. Gibb. 121. in caſe of Monſon v. Chapman, 
that cale in Lev. 116. was denied to be law, 


14. A cuſtom was alleged, that a/ per/ens in the pariſh who had 
ſheep on their graunds cn Candlemas-day, ſbauitd upon full payment of 
full tithes for fuch ſheep which were there on that day, be di/- 
charged of tithes all ſbeep that afterwards ſhould be upon their 
graund in that year ; but this was held an unreaſonable. cuſtom, 
Mod. 229. pl. 18. 'Trin. 28 Car. 2. C. B. Moor v. Field, 

15. A prohibition was prayed upon a ſuggeſtion of a modus to 
pay for all tenants and occupiers of the land in diſcharge of tithes ; 
but upon the firſt motion of the prefcription in the occupiers was 
doubted by the court; though at length, inaſmuch as it goes only 
in diſcharge, and not in claiming of an intereſt ; the prohibition 
was granted upon conſideration of the caſe of Cowper v. An- 
drews. Hob. [39-] and ibid. 188. {118. 148.] Shelton v. Mon- 
tague, and 1 Cro. Baker v. Breteman. 3 Ley. 386, Hill. 5 W. 
& M. in C. B. Stopp v. Peacock. | 

16. 11 C12 V. 3. cap. 16. . 1, enafts, that every perſon wha 
ſhall foru hemp or flax ſhall pay lo the parſon, vicar, or impropriator 
of ſuch pariſh or place, yearly 5.5. for every acre of hemp and flax, 
before the ſame be carried off the ground ; for the recquery wheres the 
parſon, Fe. ſhall have the uſual remedy, | 


8. 2. 


Diſmes, ſor Tithes.] 
S. 2. This aft fhall not extend to charge any lands diſcharged by any 


modus decimandi, ancient compoſitien, cr otherawiſe. 
Made perpetual by 1 Geo. 1. cap. 26. 

17. A modus to pay 25. in the pound out of the rent reſerved from 
time to time is no modus. Ld. Raym. Rep. 696, 697. Mich. 
13 W. 3. Byne v. Doderidge. | 

18, Bill was brought to eſtabliſh a mi which was laid thus 
for payment of ſuch a ſum of money, [while the lands are in the 
hands of the proprietors, ] ht if iu the hands of any other perſon, to 
pay tithes in kind, or the money, at the election of the parſon. Ld. 
Chancellor faid, that he would never eſtabliſh a modus againſt a 
parſon, without a trial at law, if he detires it; but this modus 
is clearly ill, for a modus cannot be defultory. Hel. Caſes in 
Canc. in Ld, King's Time, 52, 53. Mich. 11 Geo. Webber v. 
Taylor. | | | 0 

19. Note; the court unanimouſly agreed, that the ſame land 
may at one time pay tithe in kind, and at another time a modus, where 
there are different circumſlances ; the only thing effential to a mo- 
dus is, that the ſame land ſhould not pay tithe in kind and a mo- 
dus both, wher? there are the ſame circumſtances. Barnard. 
Rep. in B. R. 293. Hill. 3 Geo. 2. in Munfon's cafe. 

20. Bill ſet forth that there was a cuſtom in the pariſh of B. 
that all perſons occupying paſiure and meadow there, ſhould be diſcharged 


of tithes in kind by paying 4d. an acre, unleſs they were inhabitants of 


that pariſh, or of the pariſh of . 'Phe plaintiffs were occu- 
iers of paſture and meadow ground in this pariſh, but inha- 
— in the pariſh of W. And whether this modus was good 
or not, was the queſtion. Reynolds and Forteſcue J. aſſiſted the 
Chancellor in determining this queſtion.. They all unanimouſly 
agreed, that moduſes were real compoſitions by parſon, patron, 
and ordinary, the written evidence of which is loſt; but the law 
preſumes there was ſuch by the long uninterrupted uſage. Un- 
doubtedly, they ſaid, there would have been no diſpute about this 
modus if it had been without reſtrictions; and as he reſtriftion is 
for the benefit of the parſon, they thought the reſtriction could make 
no difference, They all allowed, however, that ſomething muſt 
be due from the modus, and that too every year; for as no pre- 
ſeription can be in a non dectmand» generally and at all times, ſo neither 
can it be for fo long a time as a year together. They ſeemed to al- 
low too, that a mdus would not be good where it depends upon the 
will of the occupiers, whether it ſhould be more or lit. But here they 
ſaid, the rule for the payment of this modus is as uncertain as 
the rule for the payment of any other modus poſlibly can be; the 
only variation is as to the perſons paying the modus, and that they 
ſaid was never in objection. Accordingly the Chancellor was 
going to decree for the modus, but though the proof was ver 
clear to ſupport it, he gave the defendant's counſel a day to call 
with their client whether they would have the modus tried or not, 
as it did concern the inheritance. Barnard. Rep. B. R. 292, 293. 


Hill. 3 Geo, 2, in Chancery. Munſon's caſc. 


[19] 


Cibb. 119. 
Monſon v. 
Chapman, 
S. C. held 
accordingly. 
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(D. a) Modus Decimandi. 


What ſhall be a good Nlodus Decimandi. 


ere. E. [I. II is a good modus decimandi, if, in cν⁰e⁶ratian that he hath 
! — — * . — . 925 . 

oo gt os uſed, &c. to make the tithes of ihe Jiri 1noath into hay for the 
judged a parſin, at his labour and cg, he hath veen dy -Parged of tithes of the 
good pre- after-maath. Tr. 36 El. B. R. JonnsON AND KEBBLETHWAYTE, 
ſerrption, 37 EL * Jonxso0N AND AwBERKRY; in theſe two caſes it was ſo 
tat they 1 * 1121 2 8 
dad uſed to TClolved, and a prohibition + granted. P. 41 El. B. R. P. 11 
make e Car. Banco Regis, LANC TORD's CasE reſolved, and a prohibition 
tay of the granted.) | 
g ſt moaths Sr : 
Into cocks, and to ſet forth the tenth cock for the vicar. 
S. C. tut mentions the making the ficlt moath into hay, and adj udged good. 
Cur. by the name of Awbrey v. John, as adjudged, Cro. J. 42. pl. 7. 0 

7 Cro. C. 403, 404. pl. 2. Anon. S. P. and ſeems to be 5. C. and a prohibition granted. 


L 11 
— 1. [2. It is a good modus decimandi, that, in confideration of the 
3 cutting of the graſs, and ſpreading and putting it into wwenrews, ſci- 
licet, tedding, and after making the tithes of the parſon of the Vit 
2 Fol. 649. mcath into graſ5-cocks at his own r cs and charges, he hath been 
—— diſcharged f tithes of the after-graſs. Mich. 42 & 43 El. Johx- 
r so AvD PoPP1:GER; 1 Jac. ExLES AND VAciiN; 3 Jac. EELEs 


77 
-> 0s AND W1NTERBOLT. In all theſe caſes prohibitions were granted 
Hob. 2 50. in B. R. and Mich. 14 Jac. Johnſon moved for a conſultation 
76. J. Hide upon the ſaid prohibition granted in the 43 El. againſt Poppin- 
v. Filis.— ger, but it was denied. Paſch. 41 El. B. R. between AUBREY 


Ani I'd. axp joaxs0N ; Paſch. 11 Car. B. R. LaxcrorD's caſe, a pro- 


ſays the il; == X 
Cons " hibition granted upon ſuch ſurmiſe for the after-moath. Paſch. 


wa: given 14 Car. B. R. between MaxxING AND CLaenam, a prohibition 
vpon th , 5 

pion we granted for the fatting of ſheep upon the after-paſture, ] 

Paſch. 2 Jac. B. R. Rot. 192. or 252. Hall v. Simmonds. Cro. J. 42. pl. 7. Mich. 2 Jac, 
B. R Hail v. Fettyplace. S. P. 24utged a good cauſe or diſcharge of tiches of the latter mowth, 
and prohibition ordered to Rand. ——--— Mo. 758. pl. 1048. S. C. but takes a diftecence between 
making it into little cocks and into great cocks, that the laſt is 4 good preſcription but not the firſt; 
and that a preſcription to carry it into his barn for the parſ en is good, and for this cites Johnſon's caſe, 
A preſcription was laid for the 2 ter-prats in conſideration that every one ſhall preſerve primam 
tenfuram, by which the parſon hall have the better tithe, and therefore to be diſcharged of the aftet- 
crop tor the tithe of it, and this is called (rewine) is good; tor by this the parſon has the greater be- 
refit. 2 Bulſt. 238, 235. Trin. 12 Jac. 239. the 4th point in caſe of Viice and Maſeall. 
Kal. Rep. 38, 39» 5. C. & S. P. adj ornatur. 


Mo. 010. pl. 280. Awberie's caſe, 
S. C. cited per 


IZ. It is a good modus decimandi, that, in conſideration of the 
making the tithe-graſs of the parſon of certain land into perfet hay at 
his cots, he hath been diſcharged of tithe of the paſture of the ſaid 
land for the while year after. Paſch. 16 Jac. B. between Ni- 
CHOLS AND IIooER, reſolved, and a prohibition granted.) | 

[4. It is a modus decimandi, that, in cenſideration that they 
who ſow the land ought te reap it, and bind and ſever the tenth part 


from 


Diſmes, [or Tithes.] 
from the nine, and ſet it up in hillocks or heaps, that the parſon 
ſhall not have any tithe of this land the next year foll;aving ; the land 
lying ley, and not tilled nor converted into meadow, for of com- 
mon right the pariſhioner is not bound to gather and ſet up the 
tithe in hillocks, &c. but it is a good manner of tithing to throw 
the ſhocks out. Hill. 6 Jac. B. pl. 13. per Curiam. ] 

(F. It is a good modus, that, in conſideration 2hat he hath time, 
&c. wound up the tenth fleece of his aweel at his ſhearing for the par- 
fon, at his coft and charges, and paid it to the parſon, he hath been 
diſcharged of tithes of the necks cf his foveep when he ſhore them 
about their necks for their preſervation rue weeks before Mi- 
chaelmas, and tec wveeks after Michaelmas. Mich. 14 Jac. B. R. 
between Joys axD PARKER, pariſon of NOKkTHMOLTON in DE- 


Cro. J. 56. 
pl. 3. 2 
v. Parker, 
S. C. but 
S. P. does 
not appear. 
— 3 Bulſt. 
242. Foſſe 
v. Parker, 


vox, reſolved, and a prohibition granted, becauſe the parſon — - be 
ſued for the tithe of this necking; for it appears, that the ſhear- not appear. 
ing at this time of the year caynot be for the benefit of the 7 * 
woo!, ] Lites . P. 
adjudtged, Paſch. 36 Eliz- Jeſſop's caie. 


[6. It is a good modus, that, in conſideration he parſon and his 
predeceſſors time out of memory, Sc. have been ſciſed in fee of cer- 
tain meadow within the vill of D. and taken the profits thereof, in 
full ſatisfaftion and dijcharge of ail tithes of hay avithin. the ſame town, 
time out of memory, &Cc. for it thall be intended that this meadow 
was given at the beginning, in full ſatisfaction of all the hay 
within the ſame town. Mich. 16 Jac. B. R. between Mook 


Cro. J. cot. 
pl. 10. S. C. 
adjudged 
accordingly. 
— Libel, &C, 
for the tithe- 
wood in E. 
the defend- 
ant ſuggeſt. 
ed a cuitom 


AND Bus LOCK, adjudged upon a prohibition, this matter being 


: — in the pa- 
moved in arreſt of judgment. 


riſh, that all 
the parſins 
of the ſaid church, time out of mird, taburrunt & pamifi ſuerunt, ſu h ard parcel! of the naner of F. 
in rec,mpence of all tithe of avid inthe ſaid pariſh, &c. But did“ not aver that the lands cuhere f the 
rithes are demand d were parcel of th marsr ; but adjudged, that the preſcription was good, for it might 
be, that at the beginning all the land within the pariſh was parcel of the manor, and the land of the 
allotter, and that ſuch a part was aliotted to the parſon in lieu of tithe-wood. Cro, E. 537. pl. 39. 
Mich. 39 & 40 Eliz. B. R. Somerton v. Cotton. S. C. cited Arg. Cro. E. 785. ” 

In the principal caſe of Moor v. Bullock, it was moved in arreſt of judgment that the ſu;miſe was 
not good; for he ſhewing that be was {cited in tee, that is, as parcel ot his glebe, it cannot be in re- 
compence of the tithes; or ſhewn that he and his predeceſſors time wherzut,, &c. have had the oceu- 
pation of that cloſe, and the profits thereof in lieu of tithes ; and not to ſay that he was ſeiſed, which 
ſhall be intended as parcel of the glebe ; fed non allocatur, for it is a better form to ſay that he was 
ſeiſed in fee; for it is io antient that it cannot be ſhewed when, or by whom it was given; but hay- 
ing had it always in lieu of tithes, it is good enough, and (tall be intended to be given defore time 
whereof, &c, in recompence of the tithes, Cro. J. 501. pl. 10. Mich, 16 Jac. B. R. Morre 
v. Bullock. 

The ſuggeſtion for a prohibition was, that the tarſom bal 29 acres of paſture, and a cle of 10 arres 
of vb, in ſatisfaFion of ali the tithes den:anded ; the witneiles examined according to the ſtatute 2 Ed. 6. 
Cap. 13. proved that the parſ.n had the 20 acres of paſture, but net the 10 of wvoed ; and yet the 
prohibition was granted, becauſe it appears that the libel] waz urjuſt ; for though the pariſhioner had 
failed of his full proof, yet there was enough to bar the purſon of his tithes in kind, and he need not 
ew how, or by what title the parſon had the land; for if it evas not in /atisfaufion of tithes, the par- 
fon ought to ſhew that himſelf. Mo. 911. pl. 1284. Hill. 42 Fliz. B. R. Auſtin v. Piggot. 
Cro. E. 736. pl. 4. S. C. the ſubſtance is proved that he held land in ſatisfaction.— Cro. J. cor. 
in pl. 10. 8. C. cited that the preſcription was hetd good. 

*(12] 


[7. It is a good modus decimandi, that he hath paid the tenth of 
the wool of all ſheep that he had before Lady-day, and fheered or ſeld, 
or put in any other pariſh, or hath paid the value of the tenth thereof, 

10 
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fo be in full ſatisfaFion as well of all the aubol of ſuch ſheep, at of all 
ether ſheep brought within the pariſh after Lady-day, for it is not 
reaſonable that the tithes he hath paid ſhould be a diſcharge for 
all the other parithioners ; but this was intended to be a diſcharge 
of all the theep of the party himſelf brought within the pariſh 
after Lady-day ; but this was not fo expreſſed, and this had been 
2 good cuſtom. Mich. 9 Car. B. R. between Marker axp 
KnicaT, adjudged upon demurrer, and fo ruled in another caſe 
the ſame term upon a trial at bar.] 
In a probi- 8. It is not a good modus that he owght to be diſcharged of tithes, 
bition plain- in confideration that he hath uſed time out of memory, &c. to employ 
_ - _— the whole profits of the land in the reparation of the body of the church, 
out of mind and to find all neceſſuries for the church, for this is not a recompence 
the owner of to the parſon. Paſch. 37 Eliz. B. between LoxcLEy AND M- 


the land had . 

found frac REDIXE, adjudged.) 

for the body of the church, in diſcharge of all tithes of y. Coke moved, that it is no cauſe of dif. 
charge, for the parſon was not chargeable with it, nor had any benefit by it, but if he had alleged that 
he gave the ftraw to the parſon, and he betow?d it in the body of the church, or that the parſon had a 
ſeat in the body of the church, it had been otherwite ; and thereupon contuitatęu was granted, Cro. 


E. 276. pl. 7. Paſch. 34 Eiz. B. R. Scory v. Barber. 


(o. But it is a good modus to be diſcharged, becauſe he hath 
Fol. 650. uſed, &c. to empley the profits for the reparation of the chancel ; for 

the parſon hath a benefit by this. Paich. 37 Eliz. B. faid to be 

adjudged in B. R.] 
* Noy, 15. [ 10. It is not a good modus, that, in conſideration that the 
Parry v- pariſbianer having arable land hath plemghed it, and bath had head 
— lands, green ſlips, or doles, parcel or oppurtenant to their huſbandry= 
1 Co. C. houſes or lands, that in confideration the pariſhioner would plough and 
393: Pl 4+ ſoww his land with ſome kind of grain, and mow it, and mate it up into 
Thurman. JÞocks, pooks, and ſever it from the ninth part, and prepare it for 
S. C. the carriage for the parſon, the pariſhioner hath uſed to be diſcharged of 
—.— 9 the payment of any tithe ſerved, growing upon the headlands, & c. of 
dition. ſuch arable land, and then fywed, applied, and converted for the nu- 
Jo. 357- triment of his cattle of huſbandry employed in the tillage of the ſaid 
3 arable land, that is not a good modus, becauſe of common right 
of alitel the pariſhioner ought to cut and prepare the grain, and ſet out 
for green the tithe. Mich. 3 Ja. B. R. between PERRY AND CHAux- 
— for Chr, adjudged upon demurrer, and a + conſultation granted. But 

ing la- . 

bouring Hill. 10 Car. B. R. between | Map axd TruRLaAxD, a pro- 
horſes, and hibition granted per Curiam, where the ſuit was for tithes of 


— hay, growing upon ſuch head-lands, where by cuſtom not uſed 


ed not upon to be paid.] 

this general | 
ſuggeſtion, but upon the cuſtom of the pariſh, that no tithe was paid in this caſe, ——— 2 Le. 27. 
pl. 30. Mich. 30 Eliz. B. R. Perry v. Somes, S. P. and held by the whole court, that it was a good 


preſcription as to the green tares, | 
t[ 13] : a | 
[II. It is not a good modus, that in conſideration that the pa- 


riſhioner having barley, the greateſt part awheresf he hath cut down 
and tied into p Bry and ſet in cocks, of which the parſon had the 


tenth cock, that he hath uſed to leave a ſmall parcel of the barley to 
fland, to the intent to cut it d:wn after for bands for the rakings vo- 
13 | luntarily 
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luntarily ſcattered, and to be diſcharged of the tithes of this ſmall par- 
cel of barley when he cuts it. Hill. 8 Car. B. R. between Saux- 
DERS AND PARAMOUR, per Curiam a prohibition denied.) 

[12. If a pariſhioner preſcriles, that whereas the greateſt part of * 1 
the land within the pariſh, and within the pariſhes next adjoining there , At. 
to, is arable land, ſo that for wanl of graſs they ought to provide other chere. 
ſuftenance for their plough=cattle, and becauſe he hath uſed to cut and 
tie into eas the grain fexved there, and to put them into ſhocks, of 
which the parſan had the tenth ſhock, by wwhich the parſon hath the be- 
nefit of the labour of the plough-cattle, and in conſideration theresf the 
pariſhioner hath time out of menury, &c. uſed ts be diſcharged of the 
tithes of green tares before they comg to perfection, ſand} in ſmall par- 
reli in the time of harveſt, or before, and given to his plough=cattle for 
their ſubſftence ; this is not a good modus, becauſe if he cuts 
them down, he ſhall pay tithes for them, as well as if they had 
come to their perfection. Hill. 8 Car. B. R. between Saus 
DERS AND PARAMOUR, per Curiam, a prohibition denicd, ſcilicet, 

Hill, 10 Car. B. R. between MAD AND THURLAND, a proli- 
bition granted per Curiam in ſuch caſe, this being alleged by way 
ef cuſtom.) 3 
13. It is not a good modus, that, in confideration 7hat he hath & oro. j. 
expended his hey fer his hujbondry-caitle, to be aifcharged of tithes of 47. Pl. 17s 


hay. M. 3 Ja. B. R. and there cited. Sir * WARNEK'S — 25s 
caſe, adjudged. | v. Warner, 
S. C. ad- 


judged. Mo. 68 3. pl. 9041. Paſch. 44 Eliz. B. R. Anon. 8. P. A ſuggeſtion was of 
a cuſtom, tnt if any porijpioncy nd 52 p xvotth bis gra: tu June or Auguſt, that then be might mit 
the coarſe graſs with which they f dA the ſbcep in the winter, whereby the parſon had uberiores de cimas 
of the ſheep, &c. It was infifted that this was a plain non decimando, and cited the principal caſe 
here in Roll. Abr. 650. pl. 13. and the court held it a void cuſtom, and fo a prol.ibition was denied. 
Ld. Raym. Rep. 677. Trin. 13 W. 3. Selby v. Clerk. 


C14. It is a good modus for an 7m-keeper, that, in confederation 
that he and all, &c. have paid tithe- hay and grain growing ubon the 
land bel:nging ts the ſaid inn, and have paid tithe fir all their oven 
cattle feeding vpn the land, that they have been time, &c. 4% 
charged of the tithes of the horſes of their gueſls agiſted in the ſaid 
land when they travel by the ſaid inus for tome have ſaid, that this 
was but a perſonal tithe, and others have faid, that no tithes 
ſhould be paid for fuch ag;/ment by the common law, without any 
modus, between GABEL aND RICHARDSON refolved, and a pro- 
hibition granted. ] 

[15. It is a good modus to be diſcharged gf the tenth froarm of Cro. C. dcs. 

bees for tithe, in confuderation of the payment of the wax ond honey t9 Pl. 2 
maintain them in winter, and find caps jor them, inaſmuch as they — - 
are feræ naturæ of themſelves, and require great care + and labour adjudged. 
to keep them when they ſwarm. Dubitatur, Hill. 10 Car. B. R. f L 14 J 
Laxcrorp's caſe. Paſch. 11 Car. in this caſe moved again, and 
then a prohthition granted. But ſome of the judges ſaid, the mo- 
dus was not good, ſcilicet, but only the duty which the law gave; 
but they held, that no vithis were due of the trutb feoarm, becauſe 
they are fere nature, }] 


"36. It 
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tar lhe -_ It is not a good modus to preſcribe to pay one tithe for an- 


occupiers o | 

L. have uſed to pay to the parſon, proprietor of the tithes, all their bay in fbrcks, which hath been in 
lien of all broem, and other benejits of the tenement was held an unreaſonable ſuggeſtion ; for a modus of 
one kind will not ierve for another. 2 Keb. 212. pl. 48. raſch. 19 Car. 2. B. R. Brown v. Hay. 


wood. 


Cto. E. 475 [17. As it is not a good modus to preſcribe to pay for every 
s &.. milch-cow 2d. and for every calf 1 d. in ſatigfaction for all tithes of 
all manner of cattle, for this ſhall not diſcharge dry cattle, for this 
4” - is but one tithe for another. Mich. 3 Jac. B. R. is cited by Coke 

od to be ſoadjudged. | between * SHERRINGTON AND 


—oGouldſb a : . 
147. pl. 66. FLEETwoop, which caſe x rin. 38 Eliz. B. R. 
pl. 3. Mich. 3 Ann. in the Exchequer, in 


S. C. & S. P. 
S. C. cited 2 Bulſt. 238. 2 8 
caſe of the A. Bp. of Vork v. the Duke of Ne ; the court admitted the payment of tithe of 
one ſpecies, or payment of a modus for one ſpegſes dNtithe could not be a diſcharge as to another ſpe- 
CiCS. But if he had preſcribed that he had paid 1 d. for ali cows and beaſts agiſted, that perad- 
venture had been good; and ſays this diverſity was. ſo ruied in Dr. Lewis's caſe, and of that opinion 
were all the court here. See Ld. Ray m. Rep, 242. in cafe of Norton v. Briggs. | 


Mo. 454+ [18. So if a man preſcribes 7s pay one heifer for all tithes ; this 


— „ ſhall not diſcharge the tithes of other cattle, but he ſhall pay them 
Lovice, S. P. in kind. Trin. 38 Eliz. B. R. per Curiam. ] 

and ſeems to | 

de S. C. and the court held accordingly. 


Mo. 99. [19. It is a good modus in conſideration of the payment of the 


oy wa oY tenth cheeſe made from the ff of Aly, wntil the loft of Auguſt, that 
accordingly, he hath been diſcharged of the tithe of milk, for this is not a tithe in 


becauſe the Kind of parcel in diſcharge of the whole; for ua tithe in kind is due 


— . F cheeſe, but only of milk, and ſo a good conſideration. Paſch. 
dour and 40 Eliz. between AUSTEN AND Lucas, adjudged.] 


charge : | 
Cro, E. 609. pl. 15. S. C. held accordingly ; but to pay the tenth quart of milk is not good; be- 
cauſe that is only for what is due. But Popham faid, that to pay the tenth quart of milk at the par- 

houſe, or at any other place, is good enough. —8. C. & S. P. cited Marg. Raym. 273. — 
3. C. cited, 2 Salk. 554. pl. 20. Trin. 4 Ann. B. R. in caſe of Foy v. Lis TER, which was on 
a modus ſuggeſted to pay ev-ry 1th day's milk from April till November ſkimmed and made into chee/e in 
lien of all tithes of milk, a prohibition was gi anted to try the mudus and ſettle the matter. — 6 Mod. 
261. LEIicEsTER v. For, S. C. The court did not like the modus as ſeeming very ſevere on the vi- 
Cr, but to ſettle the point, which they thought of great conſequence, they granted a prohibition, direct- 
ing them to declare forthwith. 


_ 8 One cannot make a preſcription to pay parts of the tithes in 
_ by 82. Lind for all tithes of the ſame nature; as to pay an apple for the 


vil v. Adams, tithe of all his apples, and ſo of the like. Per ſome of the judges. 
——— Mo. And. 199. pl. 234. Trin. 31 Eliz. Adams's cafe. 


_ 278-pl.433- 


5. Cimm——S. C. cited in the caſe of Monday v. Lovice, Mo. 454. 


21 A cuſtom to pay an halfpenny for the wool e old after 
ſhearing and before N r — — 2 wi ws. for (ur 

ovis, or ſheep, is nomen æquivocum, and extends to weathers as 

2 as to ewes. Mo. 911. pl. 1203. Mich. 37 & 38 Eliz. B. R. 

8 

J 15 J 22. A preſcription for a modus decimandi, that in regard he 
paid for milch kine 1d. he preſcribed to be diſcharged of the tithe of 

milch line, and alſo of all the dry catile ; but this was held to be 

* contrary 
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contrary in itſelf; for a modus of one kind to be diſcharged of 
another kind, and the Court held that good. 2 Bulit. 23 1. Trin. 
2 Jac. Arg. cites Mich. 37 Eliz. Lewis v. Gilbourn 
23. It is not a good preſcription e pry titbercarn in ſaiti faction 
bf all tithes of the land. Mo. 454. pl. 623. Trin. 38 Eliz, cites 
It as adjudged in C. B. in Ridiard's cate, 

24. The rd , the maner of B. in the pariſh of B. preſeribed, Mo. 483. pl. 
that he and his anceſtors, and all thoſe whole eſtate, &c. had uſed q 5 * 
from time to time whereof, &c. 79 pay the parſen of D. the now by i ths 
plaintiff, and hit predrceſſrs GI. per ann. fer all manner of tithes wo 2 
vrowing within the ſaid periſh, and that by reaſon thereof he and all Mo 
rohe gates, c. lords of the ſctid manor had uſed time whereof, Sc. 5. C. cited 
fo have derimam garoam or decimum cumulum garbarum ſeu granorum 2 Rep. 459 
of all of his tenants <oithin the ſaid manor. Reſolved, that it was wa VY 
a good preſcription, and that a modus decimandi by the lo-d for porter. — 
himſelf and all the tenants of his manor, to bar the parſon from 2 Sun. 
demanding tithes in ſpecie, is good, for it might have a lawful be- Ip. 
ginning, viz. that betore it was a manor all the lands were in the 
lord's hands, an@ that was paid for the tithe thercof; and then 
when he conveys parcel thereof to others, it ſhall be diſcharged as 
it was in the lord's hands. And as to the decimam garbam, &c, 
he has it as a profit apprender as parcel or appurtenant to his ma- 
nor not as tithes. Cro. E. 599. pl. 5. Hill. 40 Eliz. B. R. Pi- 
gott v. Hearn. | | 

25. It is a good preſcription that he has uſed 72 pay rd. called a Cro.E. 70. 


tearth-penny, in ſatisfacim of tithes of al! combuſtible <wazd. Mo. 910. p- 
pl. 1280. cites 41 & 42 Eliz. B. R. Green v. Hundle; Hun, S. C. 
agjudged to 


be a good pretcriptione 


26. Surmiſe that he uſed 79 pay the tenth fheaf of corn, the tenth 
rock of hay, the tenth fleece of ⁊ucol, the ſoventh calf, c. and that 
it was in ſatisſuction of all tithes of all dry cattle, and for all other 
tithes of corn, hay and cattle. The Court held this ſurmiſe not ſut- 
ficient z for that which he uſed to pay is but tithes in kind, and 
therefore cannot be in ſatisfaction for the tithes of other things 
than themſelves. Cro. E. 716. pl. 26. Mich. 42 & 43 Eliz. C. B. 
Ingoldiby v. Johnſon: ? 

27. Pariſbioner ſuggeſted that he had all the faret, &c. that he 
ſowed and cut green to give to his horſes, tithe- free; and a prohi- 
bition was granted, niſi. Freem. Rep. 72. pl. 87. Hill. 1672. 
Stone v. Peacock. | | | | 
28. Libel, &c. for tithes of roueh hay orowing on the fenny lands Mo. 58 3. pl. 
of M. the 4 0 — # that 22 — "_ f fenny 2 
land within the pariſh, and 600 acres of meadow, and that the pu- B. R. Anon. 
riſhioners paid tithe of hay and corn growing upon the meadow and ara 8. 1 a 4 
ble lands, and ſo much for every cow and calf, and becauſe they had band 4 s 
not ſufficient graſs to keep their cattle in winter, they uſed to gather this and ſeerns to 
hay, called fenny fodder, for the ſuſteriance of their cattle for the bet- be S. C. 
ter increaſe of huſbandry, and for that reaſon had been always freed 
from tithes ; adjudged that this ſurmiſe is not ſufficient ; for one 
Vor. IX. Cc may 
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may not preſcribe in non decimando, and they alleging that they 
beſtowed it upon their cattle 1s not any cauſe of diſcharge. Cro. }. 

47. pl. 17. Mich. 2 Jac. B. R. Webb v. Warner. | 
29. Payment of tithes to the gage is 22 diſcharge againſt 
the vicar, becauſe of common right all tithes belong to the par- 
ſon, and the vicarage is derived out of the parſonage, ſo as no 
tithes de jure belonging to the vicar, but only upon endowment 
[ 16 ] or preſcription, which ought to be ſhewn ex parte, the vicar and 
the Court cannot intend it; for the vicarage is a diminution and 
an impairing to the parſonage, whereof the Court will not take 
notice without monſtrance of the parties; reſolved. Yelv. 86. 

Paſch. 4 Jac. B. R. Grene v. Auſtin. 

Cro. J. 116, 20. Where the owner of the land pays tithes of hay, he is there- 
: 5: C. by diſcharged of common right, as to tithe of agiftment of the ſame land 
in the ſame year ; becauſc the fame land ſhall not anſwer the ſame 
year, but only one tithe, and the agiſtment is only profit by the 
mouth of the beaſts of the fame land whereof the parſon before 


had tithes of hay; reſolved. Yelv. 86, 87. Paſch. 4 Jac. B. R. 


Grene v. Auſten. c 
31. Whether a modus decimandi may accrue after endowment of 


a vicarage ? The reporter thinks it may. Godb. 180. pl. 254. 
Trin. 8 Jac. C. B. Anon. 
Win. 1. 32. If a man preſcribes 1 pay a buck and a dhe yearly out of a park 
Patch. 19 in diſcharge of all tithes of the park, and the park is diſparked, the 
Jace Fey- modus is gone; agreed per Cur. and that which is by name of 
molds v. ; . 
Poole, S. C. park is for the land, and is annexed to the land by the name of a 


adjornatur. park, Hutt. 57, 58. Mich. 10 Jac. Pool v. Reynolds. 


Ibid. A. . 
Mich. 20 Jac. C. B. Pope v. Reynolds, S. C. a prohibition was granted, and adjudged that the 


provibition ſtand. | 
33. But if a man preſcribes to pay a buck and a dye out of the park 
it would alter the caſe; but it is general, and had been paid af- 
ter the diſparking, viz. the 10 Eliz. Hutt. 57, 58. Mich. 10 Jac. 

Pool v. Reynolds. | 
See 2 Bult. 34. A libel was for tithes of broom, the defendant preſcribed 
239- 5- C. that for the rooting of the broom, and ſowing the land the follow- 
; ing year with corn, which is of greater benefit to the parſon, and 
alſo becauſe the broom is of little value, and good to cover houſes, 
they have uſed to be diſcharged of tithes of broom, which it was 
urged was in effect non decimando, and conſequently not good; 
but it was anſwered, that the rooting it is a great charge to the 
party, and the ſowing the land with corn is more benefit to the 
parſon, and therefore the preſcription not good; Coke Ch. J. ſaid 


he thought the /and which has broom is not within the ſtatute of 


7 E. 6. for it is not barren land, and therefore if converted into 
arable is tithable ; for the ſtatute ſpeaks of barren heath or waſt 
land. Roll. Rep. 39. pl. 6. Trin. 12 Jac. B. R. in caſe of Maſ- 
call v. Price. x 

35. Lord of a manor preſcribed to have the tithes within the manor, 
for that he and all theſe whoſe eflates he has, have uſed to maintain a 


chaplain in the church of Dinn. Exception was taken becauſe 2 
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did not allege that the church of Dinn was within the ſame pariſh 
with the manor, and ſo no conſideration, nor does he allege zhe 
maintenance of the chaplain for ſo long time as he claims the tithes, 
viz. time out of mind, nor did he prove the maintenance of the chap= 
lain within the laſt fix months as he had ſuggeſted, but only the re- 
ſidue, whereas this is the principal matter which makes his pre- 
ſcription good; and upon this laſt point a conſultation was grant- 
ed per Curiam; and Coke Ch. J. ſaid it ſhould be granted for all 
the other exceptions alſo, but as to them the other juſtices ſaid 
nothing. Roll. Rep. 2. pl. 3. Paſch, 12 Jac. B. R. Boocher v. 


Rogers. 


36. A libel was for tithe-hay; the defendant ſuggeſted a cuſ- 
tom to pay a load of hay for all tithes of hay growing and renewing on 


. the land where, &c. It was argued that this preſcription was good, 


and that it was not tithes in kind, becauſe it is alleged that defend- 
ant uſed to make the graſs into hay by his labour, and that it ſeems 
the parſon de jure ought to do this himſelf, for that the tithes are 
to be ſet out for the parſon when it is cut and is only graſs, and 174 
conſequently this is a good modus decimandi; but Curia e contra, 
and prohibition was denied. Roll. Rep. 172, 173. pl. 3. Paſch. 


13 Jac. B. R. Cumberland's caſe. 


36. Libel, &c. for tithe-wood, &c. The defendant ſuggeſted 
for a prohibition that the libel was for tithes of beeches above 80 
years old, and that the parſon had a conjideration for tithe-avood, 
viz. certain wood in the lord's wood, time out of mind, and never had 
any tithe- od; per Cur. this ſhall be intended a compoſition for 
tithe- wood; and a prohibition was granted. Roll. Rep. 385. 
pl. 6. Paſch. 14 Jac. B. R. Lapthorn's caſe, 
| 37: Cuſtom to make the tithe up 7: cr, upon pariſhioners But not in 
re 


uſal the parſon may ſue in Court ©!...man for not making it — -2 
into cocks. Lat. 125. Paſch. 2 Car. Layton's caſe. — 


125. in S. C. 


38. The Earl of Devonſhire kad a aner in the pariſh of C. in Litt. Rep. 
Buckinghamſhire, which extend te Latmos, where there is a chapel k 45 2 
of eaſe, and the vicar of C. llocls for tithes againſt one of the te- bis. 
nants of the manor ; and Henden moved for a prohibition, for 
the earl preſeriled that he and all his tenants ſhould be acquitted Fl 
all the tithes of land within Latmos, paying iol. per ann. 10 the 
chaplain of Latmos; and he faid that ſuch a preſcription is good, 
as it was adjudged in Bowles's caſe ; and a prohibition was grant- 
ed. Hetl. 52. Mich. 3 Car. C. B. The Vicar of Cheſham's 
caſe, | 

39. A libel was for odd ſheaves, to which it was ſuggeſted, that 
the pariſhioners, for the better dividing the corn, have uſed to be 
at the charge of making it up in ſhocks, and when made into ſhocks 
they ſet out @ flack for tithes ; and becauſe they have been at this 
pains, they have been diſcharged for tithes of odd ſheaves as will 
not make a ſtack. 'This was held a good cuſtom, and a prohi- 
dition granted, becauſe they do more than of common right they 
ought to do, Latt. 226. Mich. 3 Car. Anon. 


C2 40. Cons 
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40. Conſideration of mating hay to be diſcharged of payment 
for greenſipe, headlands, c. good, becauſe it is more than they 
are bound to do. Hetl. 147. Mich. 5 Car. C. B. Wood and 
Carvener v. Simmonds. 
41. The court refuſed to grant a prohibition on ſuggeſtion of 
a modus 10 pay 45. for every day's plowing of wheat, and 24. for 
every day's plowing of barley, for the uncertainty ; but if tie mo- 
dus had been /o much for every day's work, with averment that it 
is certainly known, and how much it contains, it might be. But by 
Hyde, wheat could ſcarcely be fo much worth time out of mind. 
Keb. 612. pl. 86. Mich. 15 Car, 2. B. R. Took v. Ledgierd. 
2 Lutw. 42. A prohibition was granted to a ſuit far tithes of c2avs, calves, 
00s _— _— and paſture, upon ſuggeſtion of a cuſtom that every par. M ioner 
Briggs, . C. from time whereof, &c. had »/ed to pay 1d. for every cow having a 
accordingly, calf, and for every cu nit having a calf 1d. haifpetiny as far as 
ant a.con- five cut, for five cows 15. 3 d. for fix cows 25. Gd. and for ten 
was award. COWS 27. 8 d. in plena fatisfaFime mnium decimarum vaccarum et 
el.  wiulorum, et herbogii, et paſturæ. The plaintiff declared in at- 
tachment upon this prohibition, and upon traverſ of the cuſtom, 
a verdict was found for the plaintiff in the prohibition; upon 
which Lutwych, Serjeant, moved in arreſt of judgment in Eaſter 
term laſt paſt. 1. That this cuſtom was void, for it is laid to be 
a diſcharge of tithe of all cows, which it is not; for nothing is 
laid for the tithe of the ſeventh, eighth and ninth cows, and pay- 
ment for the ſixth cannot be payment for the ſeventh, &c. 2. This 
cannot be a diſcharge of the tithes of herbage and agiſtment; for 
| tithes of one ting cannot be a diſcharge of tithes of another, and 
L 18 J tithes are payable of both; then ſince the cuſtom is laid intire, 
it is void in the whole; and cites 3 Cro. 446. 475. and of this 
opinion was the whole Court, and therefore judgment was ar- 
reſted, and a conſultation granted, unleſs caufe ſhould be thewn 
this Trinity term. Ld. Raym. Rep. 242. Trin. 9 W. 3. Nor- 
ton v. Briggs. | | 
Carth. 461. 43. Modus to pay a whole meal”s milk ſuch a day, and every ninth 
So =. and tenth night and morning after, till a young lamb yeaned be heard! 
opinion, that 79 bleat, in lieu of tithe of milk is ill; 3 by this modus the par- 
the cuſtom ſon may have nothing; as ſuppoſe a lamb be heard to bleat be- 


was len. fore the th of May. 2 Salk. 656. pl. 2. Mich. 10 W. 3. B. R. 
206. S. C. Hill v. Vaux. | | 

but S. P. 

does not fully appear. Ld. Raym. Rep. 358. 5. C. and per tot. Cur. the cuſtom is ill, and it 
Is a plain non decimando; for ſuppoſe a lamb bleats at the end of December, ot at the beginning of 
Januzr, the parſon ſhall loſe Eis tithes for four months and more; and tte rule for prohibition was 


ged. 


44. A modus was laid to be ten fleecet of 20021 and two lambs 
fer all tithe, the Court was divided whether good or not. 2 Salk. 
656: Mich. 3 Ann. in Scacc. Archbp. of York v. the Duke of 

ewcaſtle. | | 
Gore $4% 45. Payment of tithe of one ſpecies, or payment of a modus for 
Lewis. — One ſpecies of tithe, cannot be a diſcharge as to another ſpecies, 
Lane 7. 2 Salk. 657. pl. 3. Mich. 3 Ann. in Scacc. Archbp. of York v. 


Skelton %- the Duke of Newcaſtle, a 
. | 1 46. Modug 
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Dilmes, [or Tithes.] 18 


1 46. Modus to pay 25. inthe pound of the improved rent is ill, for Ta 
0 that is to riſe and fall as the land is let, and the parſon cannot 3. = 
be: know it, and a modus ſhould be as certain as the duty that is de- ſomething 

iy 3 ſtroyed by it; Holt dubitantc. 2 Salk. 65 7. pl. 4. Paſch. 4 Ann. — 2 
B. K. Startup v. Doderidge. manded in 

=» the ſpiritual court, and here ſuppole the land be let cut at a fine, and 5. rent, what becomes of the 
9 modus or of the patſen? and a cuttum cannot be laid in a rent Which is a terable at ple ure oi parties, 
2M and beſides, the cu tom wou d amount to à plain non decimando. Ses the great caſe in Rall's Abridge. 
bY 37%, to pay 28. for all tithes. Hob, 142, and he lald if the caſe of Perkins and Perkins came in 
8 1 gueſtion again, he would dee to hear it argues, for he was not latictied with the judgment of it, 


12 Mod. 563, 564. Mich. 13 W. 3. Vines v. Dederidge. 


47. Objection was to a modus that it was too great and 40 near 
the value of tithes in kind ; prei-riptions had their beginning be- 
fore R. 1. when it is probable that 12d. or 8d, might have been 
the value of the inheritance, therefore decreed in the Exchequer 
to be a compoſition and not a modus, but reverſed ; for churches 
might have been endowed with more than the value of the tithes, MS, 
Tab. March 5th, 1507. Pole v. Gardener, 

49. Parſon legſed his tithes by parol for a year to A. B. and C. 
at 28. 6d. per acre, who /ett every larnd-holder his tithes at 34. per 
acre, The money which the leflee receives of the land-owners 
ſhall be accounted a modus. 8 Mod. 63, Mich. 8 Geo. The King 
v. Fairclough. 

529. A modus that the inhabitants of ſuch a tenement, with the 
lands uſually enjoyed therewith, had been accuſtomed to pay ſuch a mo- 
dus for tithe-corn, was held by the maſter of the rolls to be quite 
uncertain, for the houſe may fall, or be uninhabited, and then no 
modus will be payable, and nothing can be more uncertain than 
lands uſually enjoyed with the tenement, ſince lands let with a 
far m-houſe may probably be after ſhifted. 2 Wms.'s Rep. 462, 
Trin. 1728. Charlton v. Brightwell. 

51. Modus to be diſcharged of herbage-tithes, in confederation of 
making grafs into hay, and ſetting it up in ſhocks for the parſon, 
is not good. Gibb. 52. Paſch. 2 Geo. 2. in Canc. Fox v. 
Ayde. | 


(E. a) To what Thing the Modus ſhall extend. [ 19 1 


[I. JF a man preſcrives to pay to the parſon a certain thing as a 
modus decimandi, for all the demeſnes of his manor of D. and 
ter eres a windmill upon part of the ſaid demeſnes, he ſhall not 
pay any tithes for this mill, but the modus grain for the demeſnes 
Hall go in diſcharge 4 this alſa which is built upon the land diſcharged. 
Trin. 39 Eliz. B. R. between RussEL axp Mooks, per Curiam, 
and a prohibition granted. ] 
2. It a man preſcribes in modo decimandi for hay and grafs in Noy, 148. 
40 acres of land, and the tenant converts it into a' hop=yard, or into in caſe of 
zillage, the modus is gone, for when the modus is ſpecial for hay — * 
and graſs only, by converſion 2 this to other uſes, the modus Hill, 6 Jace 
3 is 


e 


Dilmes, [or Tithes,] 
is gone. H. 6 Ja. B. between SHARP axD CovuLT, per Cu- 
Clare s caſe riam. ] 


in Suffolk, who ſued for tithe of hops, and that there a prohibition was granted, and ſeems to be 
S. C. 


If there ws g. If a man preſcribes to pay Gs. 8 d. for all manner of tithes of 
eng ow a park, and after the park is diſþarked, and converted into tillage and 
out of mind, paſture land, the modus is gone by the alteration aforeſaid. 

2 1 SPURDAM'S CASE, adjudged and cited by Coke. 
for land, Hill. 6 Jac. and there agreed per Curiam.] 


when it was a park, this preſciiption ſhall have continuance clearly for the payment of this modus only, 
after that ſuch a park be diſparked, and converted to another more profitable uſe z per Coke Ch. J. 
The whole Court agreed with him herein. 2 Bulſt. 240. Trin. 12 Jac. in caſe of Price v. Maſ- 
coll. 


Koy, 148: [g. [But] if a man preſcribes to pay 6s. 8 d. for all manner of 
— tithes ariſing from ſo many acres of land which contain the park, 
Sharpe, though the park be diſparbed, and the land converted into tillage, 
— Ch. J. &c. yet the modus ſhall continue, becauſe the preſcription is in the 
Shipden's foil, and net in the park. | ©SPURDAM'S CASE 
caſe, thata adjudged; cited per Coke, Hill. 6 Ja. B. and there agreed per 
modus de- Curiam.] 

ci mandi to | i 

pay a buck and a doe generally for the park is not good if it be diſpatked; but it ſhall be particula:ly 
for all acres contained in the park, 


Roll. Rep. [g. If a man preſcribes 1 pay yearly 25s. for every acre of 140 
r acres, which were once a park, and alſo the ſhoulder of every third 
court di- deer that ſhould be Lilled within the park, in diſcharge and ſatiſ- 
vided. — faction ef all tithes, and after the park is diſparked, by which the 
tithe {*) of the deer is gone, which 1s part of the conſideration, 
yet it ſeems the 25. for every acre ſhall diſcharge the land. Dubi- 
70. 863. pl. tatur. Hill. 12 Jac. B. between HooetErR AND ANDREWS, quod 


1186. Coop- vide my Reports, 12 Jac. and Hobart's Reports, 54. Et vid. 


Fol. 652. 


An- n 
the Court 
divided. Godb. 137. pl. 329. S. C. adjornatur. Hob. 39. pl. 47. S. C. with a lon 


argument by the Ch. J. Win. 46. Arg. cites Mich. 10 Jac. Rot. 1223. S. P. that the fi 

opinion of the Court was, hat the deſendaat ought to plead in certain how that was diſparked; and 
+ zdly, It was doubted whetner the modus, as to the 28. was gone, in regard that the ſhoulder of 
the deer is gone by the diſparking.— 5. C. cited Hutt, 58. and ſays that it never was ad- 


judged. 
+[ 20] | g 
6. Inhabitants of A. a hamlet within the pariſh of B. had a 
chapel of enſt within the faid hamlet, becauſe the ſaid hamlet was 
diftant from the church of the ſaid pariſh, and preſcribe that with 
part of their tithes they have found a clerk to do divine ſervice within 
the ſaid chapel, and alſo had paid a certain ſum of money to the par- 
fon of B. and his predeceſſors for all manner of tithes, and held a 
good preſcription. 4 Le. 25. pl. 77. Trin. 26 Eliz. B. R. Saer 
v. Bland, | 


Ney, 148, 7. R. was ſeiſed of Hadley park, and of all the tithes thereof, 


+ and paid for the tithes but one buck in the ſummer, and a doe in the 
ard the ſfug- winter, for 30 years paſt. The park was diſparked, and turned into 


— = arable land. Carus and Catlin ſaid, that he need not pay other 


tithes 
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Diſmes, [or Tithes, ] 


tithes but a buck and doe, for although they be not titheable, yet 
may they be paid by compoſition, and he may not take them, but 
they are to be delivered to him; and in like manner, partridges 
and pheaſants in a garden are not titheable, yet may they be paid 
in lieu of tithes, and ſhall be brought dead to the parſon, and 
although there be no park, yet may he give a buck out of another 
park, and perhaps it may be made a park again. Ow. 34, 35. 
Trin. 31 Eliz. Ld. Rich's cale. | 


20 


Cur. and 
agreed firſt, 
that altho* 
they are 
feræ naturæ, 
yet they 
may be 
given for 
tithes; ſo 
to pay phea · 
ſants, &c. 


2dly, Although they are not tithable of themſelves, yet they may be given for a modus decimandi; 
as a great tree may be given for tithe of trees tithable. 3dly, That that is a diſcharge to the very foil, 
and the park is not but a liberty, and the owner may furniſh it with game when |.» picafes, The 
Court much doubted, whether one that had a park, and uſed to pay one ſhoulder of a deer for all man- 
ner of tithes, and the park is diſparked, ſhould pay tithes in kind or not. Brownl. 31. Paſch. 10 Jace 


Anon. 
8. In the caſe of a park in Norfolk, the parſon preſcribed pro 


modo decimandi to be paid 3s. 4d. for all tithes ariſing out of the 
| ſaid park, and though the park was afterwards converted into ara- 


ble, yet no other tithes ſhall be paid; per Coke Arg. But Pop- 
ham ſaid, it had been adjudged otherwiſe in WROTH's casE in 
the Exchequer ; Out that the law is clearly as has been faid, and 
that the difference is when the preſcription is to pay ſo much for all 
tithes, or when it is to pay a ſhoulder of every buck or doe at Chrift- 
mas for there if the park be diſparked, tithes ſhall be paid; 
for tithes are not due for veniſon, and therefore they are not tithes 
in ſpecie. Ow. 74. Paſch. 38 Eliz. B. R. in the Dean and 
Chapter of Norwich's caſe. 

9. Where the cuſtom is to pay a ſum for all grounds of ſuch a 
farm, and woody ground is converted into mead;w, the cuſtom ſhall 
not extend to the meadow ; per Montague Ch. J. 2 Roll. Rep. 


162. Paſch. 18 Jac. B. R. cites the caſe of Coney v. Larke in 


10. Where the cuſtom is for every houſe to pay a garden-penny, 


this will extend to beans or hops if they do not grow in ground 


newly added to the garden. Litt. Rep. 151. Trin. 4 Car. C. B. 
Alfrey v. Mills. 


cient garden, for which he paid a penny, and that is inlarged, tithes in ſpecie ought to be 


inlargement, 


11. Modus for a corn mill, two new mill-flones are added per 


Holt Ch. J. it ſeems reaſonable the parſon ſhould have the tenth 


toll-diſh; adjornatur. 
v. Falkingham. 


ſtones. 
granted. 


12. A modus was, that the whole crop of tuo acres 1as given 
in diſcharge of all tithes of hay within the pariſh ; it was lately de- 
termined in the Exchequer that it was extended only to the old 
meadow ground. Arg. Gibb. 53. Paſch. 2 Geo. 2. B. R. 

13. A modus paid to the parſon may bar the vicar of ſmall tithes 
claimed 2 ; for originally, and of common right all the tithes, 


as well ſmall as great, were the parſon's, and the 2 if oe 
mu 


Show. 281. Mich. 3 W. & M. Gumley 


C 4 


Hetl. 94. 
Paſch. 4 
Car. E. B. 
per Hutton 
J. if a man 
as an an- 


paid of that 


Per Cur. the 
modus is not 
deſtroyed by 
the addition 
of he new 
par of 


Carth. 215. S. C. 4 Mod. 45. Grimly v. Fawlkingham, S. C. and a prohibition was 


[ 21 J 


21 | Diſmes, for Tithes.] M0 
muſt have been time out of mind, and have commenced when the E X 
parſon was feited of all, and the after endowment of a vicarage 1 
ihall not deprive the pariſhioners of a modus they were entitled ta . 
before. 2 Wms.'s Rep. 522. Paſch. 1729. by Ld. C. King. Fox 1 
v. Ayde. | = 


F. a) To what Thing it [the Modus] ſhall Y 
extend. Milli. +: Y 


See (R) pl. [I. IF a man be diſcharged of tus ancient griſt water-mills for one 
7. and the modus, ſcilicet, fer 05. Sd. yeariy paid to the parſon, and 
after, by continuance of time, by the act of God, the wwater-courſe 
which uſed to run te the mills is diverted, and runs in another place a 
little diſtlance 77 from the ancient mills, and thereupon the owner of 
the mills pulls down one of the ancient mills, and rebuilds it upon 
the fiream in the new courſe, he ſhall be diſchargeg of tithes of this 
new mill for the ſaid Gs. 8d. for this is altered by the af of Gad. 
Mich. 11 Car. B. R. between JounsonN AND DaxDRIDGE, per 
Curiam reſolved, anda prohibition granted accordingly.]J 
[2. But in the ſaid caſe, if the ancient water-courle be changed 
by the act of the pariy himſelf, who is the owner of the mill, he 
ſhall pay tithes thereof as for a new mill, and the ſaid ancient 
modus ſhall not diſcharge it. Mich. 11 Car. B. R. in the ſaid 
caſe of Jo:1xs0x AND DaxpRiDGE, per Curiam rclolved.] 
I3. If for two ancient meſſuages, and two ancient water-grain- 


| mills, time out of memory, &c, there hath uſed to be paid to the 
| parſon 205. per annum, in lieu of all tithes iſſuing out of the ſaid me 
1 ſeages and mills, and alter the owner of the mefluages and mulls 
f eres two new grain-mill; within the ſaid meſſuages, it ſeems the 


=” modus will not diſcharge theſe new mills from the payment of 
tithes, becauſe the tit he f a mill is nt merely predial, but mixed 
4 with the perſonalty, and is more of the perſanalty than of the predialty. 
| Mich. 13 Car. B. R. Goopwix AND SMITH, concerning Ton- 
| RINGTON mills in the county of Devon, upon a demurrer. Juſ- 
| tice Berkly and Curia ſeemed to incline, that the modus ſhould 
not extend to theſe new mills; but they did not reſolve it, be- 
cauſe the iſſue was taken upon the modus as to the two meſſuages 
and ancient mills; and at the niſi prius the plaintiff in the pro- 
11 hibition was nonſuit, by which he was nonſuit as to the demur- 
rer alſo, and for this cauſe a conſultation was granted for the 

whole. ] 
(4. If a man be ſeiſed of eight acres of paſture, and of meadow, 
for the tithes of which there has been paid, time out of memory, &C, 
. 6d. and after the owner thereef eres thereupim a corn-mill, he 
pay no tithe for the corn-mill, becauſe the land was diſcharged 

22] Per dum dacimandi. Co, Magna Charta, 490. ] : 

. 5. ina prohibition to a libel for tithes of a caru-mill, the plain- 


8 NN 2 


Guraley v. tiff iugzcited a modus, &c, The defendant canfaſſed the madus, but 
Faiki: gains | ; alleged 
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alleged that a new pair of mill-flones were added to the old mill, and 


fo pra ed that the prohibition might go only ts the tithes of the ancient 
nil; but it was ſaid e contra, that the modus extends as well to 


the new mill-ſtones as to the old, for if theſe break, the modus 
goes to the new, ſo that if they are laid down elſewhere under 
the ſame roof, the preſcription will extend to all, becauſe the 
mill is the ſubſtance to which it chiefly relates; the preſcription 
is to the mill in general, and it is but accidental whether there 
are one or two pair of mill- ſtones therein, it is ſtill but unum 
molendinum, and muſt be ſo demanded in a præcipe, and a pro- 
hibition was granted. 4 Mod. 45. Trin. 3 W. & M. in B. R. 
Grimley v. Falkingham. 


22 
8. c. ad- 


jornatur.— 
Carth. 21 5 
Gumble Vs 
Falking- 
ham, 8. C. 
and per Cur. 
the modus 
is not de- 
ſtroyed hy 
the addition 
of the new 
pair of 
tones. 
Brownl. 32. 
Anon. is, 
that if you 


have but one pair of ſtones, ard pay a rate-tjthe for the milis, and then you add another pair of ſtones, 


pew tithes ſhall be paid in Kind. 


(G. a) [Modus.] 


To what Thing it ſhall extend for a collateral Reſpect. 
Fraud, 


[l. J* a man preſcribes t9 pay an halfpenny for every lamb which 
he ſhall ſell 2 the firſt day of May, without other tithe of 
them, and after by fraud to deceive the parſon, he /e/ls the lambs 
but a day 5 May, this is not a diſcharge by the cuſtom of tith- 
ing. Mich. 17 Jac. B. per Curiam. ) 
2. Libel, &c. for tithes, the defendant ſuggeſted a cuſtom in 
the pariſh of Letcombe, that the parſon ſhould have for his tithes 
the 10th land ſoxved with any manner of grain, to be reckoned at the 


firft land next the church ; the parſon replied, that the defendant by 
fraud fowed every roth land which belonged to the parſen as above 


very ill, and with ſmall quantity of corn, and did not dung and ma- 
nure it as he did the other nine parts, by means whereof the other 
nine each of them yielded eight cocks, but the tenth yielded but 
three cocks. Wray Ch. J. held, that this cuſtom was againſt 
common reaſon, and therefore void; but if it be a good cuſtom, 
then the parſon ſhall have an action on the caſe. Le. 99. pl. 127. 
Paſch. 3o Eliz. B. R. Stebbs v. Goodlack. | 

3. A cuſtom was for the vicar to have tithes for all peas and 
beans ſet, drilled, or owed in rows in gardens, or like manner, af- 


terwards a new improvement was found out to uſe a plow inſtead of a 


bade, yet ſuch peas and beans ſhall pay tithes. MS. Tab. Janus 


ary 23, 1717. Auſtin v. Nicholas. 


Mo. 913. pl. 
1290. 8. Co 
a prohibi- 
tion was 
granted, 
notwith- 
ſtanding the 
covin, be- 
cauſe the 
traud is to 
be remedied 
in an action 
on the caſe 
at the come 
mon laws 
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Diſmes, [or Titbes.] 


(H. a) Who ſhall preſcribe in Non Decimando. 


(1. A Layman cannot preſcribe in non decimando without ſpecial 
pl-593-Hill, matter, though he be capable of a diſcharge of tithes in 
favour of the church, becauſe it ſhall not loſe its right without 
an actual recompence. Co. 2. the Biſhop of Wincheſter, 44. 
reſolved. J 


temporal perſons cannot preſcribe in non decimando, but in modo decimandi they may. 


Cro.E. 206. 2. A ſpiritual perſon may preſcribe generally in non decimando, 


& - 
Flix. 5 R. 2 ſpiritual perſon, and ſo not taken from the church, for ſuch 
3 ſpiritual perſon was capable of a grant of tithes at the com- 
mon law in pernancy. Co. 2, the Biſhop of Wincheſter, 44. re- 


ls .Mi — 1 3 1 
pl-42-Mich, pecauſe he is more favoured than a . for this is always in 


that a ſpi- 
ritual perſon ſolved. ) 


e 
ſeribe in non decimando, and by the 31 H. 8. he ſhall hold it diſcharged as the prior held it; and if 


he held it diſcharged non refert by what means. Le. 240. pl. 325. S. C. held accordingly. 
A ſpiritual perſun may 9 in non decimando. Roll. Rep. 264. pl. 36. Mich, 13 Jac. B. R. 


the Biſhop of Hereford's a 
A dean ard chapter may, though it was objected, that a dean may be a layman, as the Dean of Dur- 
ham was by ſpecial licence and diſpenſation of the king; yet it was anſwered, that this is a rare and 


ſpecial caſe, and therefore not to be brought for an example. Win. 65. Paſch. 21 lac. C. B. Briggs's 
caſe. 


— 
ke} 


1 Cro. E. 3. As a biſbep may preſcribe in non decimando, as to be diſ- 
— 47 pl. charged of tithes for himſelf, his farmers, and tenants at will, for 


36. Wright certain land in the pariſh of another. Co. 2. the + Biſhop of Win- 
v. Wright, cheſter, 44. adjudged ;z and Mich. 15 Ja. B. R. ſame caſe came 
8 queſtion, and adjudged, and a prohibition granted accordingly. 


Mo, 20 Mich. 42, 43 Eliz. B. R. between || CRowTHER AND FRIER, ad- 


P5952 5-C. judged; M. 13 Ja. B. R. in the Biſhop of Hereford's caſe, re- 
— ſolved, and a prohibition granted accordingly.] 


—8. C 


cited Mo. 531. Mo. 618. pl. 844. Crowcher v. Fryar, S. C. 

Mo.42 . [4. [And] when certain land is ſo diſcharged by preſcription in 
* non decimando in the hands of a ſpiritual perſon, :f he leaſes it for 
B. R. ars to a layman, he may now preſcribe in non decimando alſo, be- 
ssp. Ccaufe the land is diſcharged in facto. Co. 2. the Biſhop of Win- 
2djodges, Cheſter, 45. adjudged ; and Mich. 15 Ja. B. R. in the ſame caſe 


and feems to it was adjudged alſo, and a prohibition granted.] 


be S. Cm 
Cro. E. 4735 · pl. 1. 511. pl. 36. S. C. adjudged. S. . cited Mo. 531. 


C5. A parſon of a pariſh having land in another pariſh, parcel of 
his glebe, may preſcribe in non decimando for him, his farmers, and 
tenant;. - Mich. 13 Car. B. R. between DR. WARD AND Tar- 
LoR, per Curiam.] 

[6. The churchwardens of a pariſh, admitting they may have 
land by preſcription, yet cannot preſcribe generally in non deciman- 


do, fr this land which they have for the reparation of the church = 
11 | the 


Diſmes, [or Tithes.] * 24 
ze pariſhioners, for they are not ſpiritual perſons; P. 37 EL B. 


between LoNGELEY AND MEREDINE, adjudged. ) : 

* [7. Copybolders of inheritance that hold of a biſhop as of his manor, — 784. 
may preſcribe, that the biſhop and his predeceſſors ſeiſed of the ſaid G 
manor for themſelves, their tenants for life, years, and tenants by copy Fryer, S. c. 

court-roll of the ſaid manor, time out of memory, (Fc. have been adjudged, 


diſcharged of the payment of tithes for their lands, parcel of the ſaid — — 


manor; for this is a good preſcription, and the copyholders ſhall 200. 


be diſcharged of tithes thereby, for their tenements are part of — 
the demeſnes of the manor, and this might commence upon a real a beg 


compoſition for the whole manor. M. 42, 43 El. B. R. between accordingly 
CROWCHER AND FRIER, adjudged. ] ; py 3 judges 
Contra, ——--- Yelv. 2. 8. C. adjudged by 3 juſtices, And adds a nota of the reaſon 3 be- 
cauſe preſcription in the lord ought of neceſſity in common intendment to precede r in 
the eſtate of the cop; holder, and the diſcharge of tithes in the lands, which in this caſe may well be, 
(becauſe he is a ſpiritual perſon) ſhall trench ſo to the benefit of the tenant who is the copyholder ; for 
by this means it is to be preſumed, that the lord has greater fines and rents; and adds another nota, 
that Popham was againſt this judgment, becauſe the plaintiff, who is a copyholder, will have in ſuo 
genere an eſtate of inheritance diſtin from the eſtate of the lord, who is the biſhop. — Noy, 152. 
S. P. and cites S. C. 

A cepybulder may preſeribe to be diſcharged of tithes, by pleading that be wvas always tenant by copy 
to a ſpiruual crporat.on. Lane, 17. Arg. cites it as ſo reſolved 40 Eliz. 


[8. A pariſh cannet preſcribe in non decimando. Hill. 14 Ja, Mar. 26. pl. 


B. R. BARHAM anD Gooss, per Curiam.] 27 Pall 


Anon. S. P. 


[9. A county may preſcribe in non decimando; contra, P. 12 Ja. 2 Salk.655. 
B. R. per Coke.] | p: 3+ 


B. R. the S. P. as to a thing that is in its nature de jure tithable; for as no ſingle perſon, or his ef. 
tate, can, no more by the ſame reaſon can the hundred, [or county] which conſiſts but of many fingle 
perſon's eſtates. In the caſe of Hicks v. Woodiſon. 

Though it be generally put in Dr. and Stud. 166. that a county may preſcribe to be diſcharged of any 
tithe, yet J find no inſtance of it in any other caſe than tithe-wood (except one in Roll. 654. which 
I am not ſatisfied with). Now tithe-wood does not ſeem to be due of common right, becauſe it does 
not renovare annuatim, but the church had got poſſeſſion of it, and the ſtatute de filva cædua, 45 E. 3. 
cap. 3. is but an affirmance of the common law, and where they have obtained it, it is to be paid as a 
cuſtomary tithe, and yet in the caſe of wood the parſon need not lay a cuſtom. in his libel ; but if the 
country be diſcharged by cuſtom, it muſt come on the other ſide. (Contra 13 Co. 13.) The caſe of 
tithe-wood is ſomewhat like the cafe of tithe of mills; the church claimed tithes for mills, and by the 
ſtatute of articuli cleri, cap. 5. de molendino de novo erefto, a prohibition lies not, but yet of an old 
* a man may now preſcribe generally in non decimando. Per Holt Ch. J. Comb. 464. Hill. 9 W. 3. 

R. incaſe of Hicks v. Woodiſon. 0 


[10. So a wild may preſcribe in non decimando, as the auild of Titel for 

Sufſex ; Mich B. R. a trial he b ohi- onenof 
er; Mich. 13 Ja. B. R. a trial was at the bar upon a prohi 

bition upon ſuch a preſcription to be diſcharged of tithes of wood, defendant 
between PoR TER and Tikes, and the preſcription found, and ſuggeſted for 
judgment given accordingly. Hill. 14. (*) Ja. B. R. per Cu- 
riam, ſuch a preſcription is good in BARHAM AXD GoosE's caſes OY 
Mich, 17 Ja. B. in Dr. ANDREWS AND va prohibi- 
adjudged upon a trial at bar, by which the preſcription is found.] Far mu 
de diſcharged of the tithes of 4000d within the wild of Kent, The plaintiff traverſed the preſcription, 
and iſſue found for the plaintiff in the prohibition, and allowed, and the plaintiff was diſcharged ; and 
there is a nota, that the wild of Kent has twenty pariſhes in it; and Henden Arg. ſaid, that tithe of 
wood was not originally given to the clergy before John Stratford, archbiſhop of Canterbury, anno 
1) Ed. 3. made a conftitution, that tithes of filva cazdua ſhould be paid within his province, and that 
is the next parliament, 18 E. 3. and fo ig every parliament to the 16 R. 2. 6 


* 


_ Di.tmes. ſor Tithes.] 


of this as 2 grievance and oppreſſion, and ſhew:d two parliament rolls, where it was concluded, that 
tithes in them ſh1i} be pad as the uſage was before, and not otherwiſe; and that upon the ſame iſſue 
the t of Sufſ-x was diſcharged the year before in B. R. and to the wild of Surry was in two trials 
in C. B and ein B. R. Palm. 37, 38. Mich. 17 Jac. B. R. Clanrickard (cari of ) v. Dentan (lady). 
———2 Roll. Rep. 122. S. C. 

® Theze is not any caſe of a c:fom in nan decimande, excepting for wood in the wilds of Kent and 
Suſſex, which is no authority for allowing ſuch a cuſtom as to any «ther thing which 1s tithable of 
common right, fer per Cur. 407-4 15 not tithabie of common right, bei g part of the freehold, but it 
is tithable by cuſtom oniy ; quod nota, Carth. 392. Mill. 8 W. 3. P. K. Hicks v. Woudfon, 

But gare, fer if wood is tithable caly by cuſtom, then all the /ibe's for r.che-w3c4 ought to le 
Founded upen the cuſtam alleged; and if ſo, then e could be no jugg ſh. .n of a moins for vi be u, 
for it would de abſurd to ſuggeſt v cem aal ſt aber for one and the fame thing; tor it the duty 
ariſes by cuſtom on y, it cannot be diicharged oy another contrary cultom, and yet many em duſes have 
been allowed againſt libels for tithe-wozd., Carth. 393. Hill. 8 W. 3. (ems to be a note of the 


reporter). 


[11. Ss the wild of Kent may preſcribe in non decimando of 
wood. Tr. 15 Ja. B. between BELL AND TARDE, a prohibition 
granted. Mich. 17 Ja. B. R. between 
adjudged upon a trial at bar, in which the preſcription was found, 
Mich. 21 Ja. B. R. between Loax AND DixsoxN, a trial was at 


den-Borough-Ward was within the wild of Kent or not ? admit- 
ting and agreeing that it was diſcharged of tithes of wood if it 
was within the wild, and found by verdict that it was within the 
wild. Tr. 17 Ja. B. between FawKENER AND ANDREWS, per 
Curiam.] 

[12. A man may preſcribe, that by the cuſtom of the country where 
he is ſued for the tithes of milk of ewes, us tithes, time out of me- 
mory, have been paid for milk of eaves, Mich. 14 Car. B. R. be- 
tween SEWEL AND BICHNER, per Curiam, a prohibition granted 
upon ſuch a furmiſe to the conſiſtory of Winton. } 

[13. A man may preſcribe that there is a cuſtom within the Bun- 
dred of Oſalſton in the county of Middleſex, and 

The cafe of in the county of Surrey, that if any commen baker of bread, inha- 
_ * J "us biting within any of thoſe hundreds, eres any water-mill, auind-mill, 
Roll, 654. or Hand- mill, within any of thoſe 1205 hundreds, to grind his grain, t9 
cannot be be employed in making of bread for himſelf, in his trade of a common 
— baker, for the making of bread for the maintenance of his family, and 
Ratute of #9 ſell to his cuſtomers inhabiting there, ar near the ſaid hundreds, for 
3 their ſuſtentation, by the ſupport of whom the parſons within the ſaid 
— ” an J. hundred have more ample tithes, videlicet, of thoſe ⁊ubo have lands or 
Comb. 404. fenements, aud others, as of handycraft tradeſmen, offerings, and ſuch 


ing of this grain ſo employed as is aforeſaid in his trade; for 2 
hundreds may preſcribe in non decimando. P. 15 Car. B. R. between 
Krpben anD EDwaRDs, a prohibition granted upon this ſuggeſ- 
tion, where the baker is inhabitant in one of the ſaid hundreds, and 
erected a mill in the other hundred. ] | 

14. If an abbot or prior had been ſeiſed of lands diſcharged of tithes, 
he who is now farmer of ſuch lands ſhall be admitted to preſcribe 
in non decimando by the ſtatute 2 E. 6. which wills that none 
ſhall pay tithes otherwiſe than they did for 40 years before, but in 


no other caſe ſhall a man preſcribe in non decimando, but only in 
| modo 


the bar upon 2 prohibition, in which the iſſue was, whether Hil- 


Hul. 9 W. 3. like, no tithes hath uſed to be paid from the time, &c. from the grind- 
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WF country may p:eſcribe in non decimando, if the incumbent has f 


Dilmes, [or Tithes.] 
modo decimandi. Mo. 219. pl. 356. Mich. 27 & 28 Eliz. in 


Eranche's caſe. 


A whole country may preſcribe to be diſcharged from pay- 


15. 
but this at the firit of neceſſity ought to have a lawful 


ment of tithes, 


"=E commencement by way of compoſition or, Se. Per Doderidge J. cites 


Linwood and Dr. and Student, to which Coke Ch. }. agreed. 


1 b 2 Bulſt. 28 5. Mich. 12 Jac. 


＋ 25 


A country 
may pre- 
ſcrive to be 
quit of tithes 
ot wood, or 
any other 


tithe, ſo 


that there is ſufficient maintenance and ſuſtentation for the parſon beſides ; but a town cannot jo pre- 


ſcribe. 2 Inſt. 645. cites Dr. and Stud. 147+ b. and Br. Diſmes, pl. 14. 


6 Jac. Arg. cites Dr. and Stud. lib. 2. cap. 55. S. P. 
B. R. in cate of og rr v. TiIx , it was ſaid by Coke Ch. . that Wray Ch. J 


ſaid that it ſeemed to him e contra. 


16. A hundred may preſcribe in non decimando, and it is good; 
for it is the cuſtom of the country, which is the beſt law that ever 


was; but a particular town cannot preſcribe in non decimando z 
and thereupon a prohibition was granted. Mar. 25, 26. pl. 59. 
Paſch. 15 Car. Anon. | 


17. In prohibitio upon a ſuggeſtion that the hundred of Hunſ- 
byton, in the county of Somerſet, is an ancient hundred, that 
there has been a cuſtom, time out of mind, that the inhabitants of 
that hundred have been diſcharged of the tithes of barren cattle, iſſue 
was taken upon the cuſtom, and verdict for the plaintiff, but judg- 
ment eas ſlaid. 1. Tithe is due for agiſtment of barren cattle 
of common right, and at the common law it is 2s. per pound, 
but the cuſtom governs it as to the ſum. Comb. 403. Mich. 
9 W. 3. B. R. Hicks v. Woodiſon. | 


13 Rep. 13. Mich. 
Roll. Rep. 22. pl. 31. Paſch. 2“ Jac. 
held, that a 
cient fur his livelihood, but Coke 


®[ 2643 


8. C. cited 
Ld. Raym. 
KeEps I 37s 


4 Mod 336. 
S. C. and 
the cuſtom 
held not 
good, and 
conſultation 
grauted, 
Skin. 561. 
pl. To S. C. 
adj otnatur. 
Comb. 
404. lays a 
conſultation 


was granted, and the court directed that it ſhoull be ſpecially entered, becauſe it appears that the cuſtom 


is void and againſt law. 
2 Saik. 655. pl. 1. S. C. held accordingly, and a conſultation granted. 


Carth. 302. S. C. the cuſtom was held void, and-a conſultation granted. 
12 Mod. 111. 


S. C. held accordingly, and conſultation granted; for no country or hundred can preſcribe in non de- 


cimardo for any thing that is tithable of common right. Ld. Raym. Rep. 137. 


S. C. ruled 


accordingly, and the judgment was arreſted, and the court directed the entry to be made as is mentioned 


above out of Comb. 


18. Cuſtom to pay no tithe of hay employed in fothering cattle is 
ill, for hay it a predial tithe, and though you feed your cattle with 
it, yet you ought to pay tithe; per Holt Ch. J. 12 Mod. 496. 
Paſch. 13 W. 3. Selby v. Bank. | 

19. B. moved for a prohibition to the ſpiritual court, the libel 
being for tithe-hay and lambs, cuſtom to pay the roth lamb yeaned 
there, in conſideration whereof to be tithe-free of lambs which were 
nat yeaned there is ill; per Holt Ch. J. of common right tithe-lamb 
is payable where they fall, but by canon law there is a regard to 
be had to the place where they were engendered and bred; and 
after conſideration the Court declared at another day, that no pro- 
hibition ſhould go in either part, for as to the lambs it is a dangerous 
cuſtom, becauſe eafily converted into fraud by taking the ſheep away 
in yeaning time. 12 Mod. 496 8. Paſch. 13 W. 3. 
Selby N 1 * 490, 497, 49 3 3 


20. Of 


26 Dilmes, [or Tithes.] 
20. Of word ſpent in an ancient meſſuage for huſbandry, one may 


preſcribe in non decimando, for that formerly tithe was not paid 
for wood ; per Holt Ch. J. 12 Mod, 497. Paſch. 13 W. 3. in 
caſe of Selby v. Banks. 


(H. a. 2) Modus Decimandi ; what is; and Re- 
| medy for it ; and Pleadings. 


I. PROHIBITION for ſuing for tithes. of 15 acres of land, 

10 acres of meadow, and ſeven acres of paſture, and ſur- 

miſed, that he and all thoſe, &c. time out of mind, &c. had uſed 

to pay 4d. yearly in ſatisfaftion of all tithes of hay cut there; the 

jury find the preſcription, but that part of the land was never monved, 

but thew not certainly vhet part ; it was adjudged for the plain- 

tiff; for both parties agreed, that all the land had been mov-- 

L 27 J ed, and the finding contrary is void; and the verdict is certain 
enough. Cro. E. 333. pl. 13. Trin. 35 Ez. B. R. Folcot v. 

Ridge. 

Modufes are 2. Every modus decimandi is a diſcharge of the natural tithe, 
real compo- and ſo works by way of diſcharge. Hob. 118. pl. 148. Hill. 


— 13 Jac. in caſe of Shelton v. Montague, cites D. Parſon of Pye- 
preſcrip- kirk's caſe, 
tion; | | 
King C. Gibb. 120. A modus is nothing but a real compoſition for, or in lieu of tithes, er an ane 
vu profit certain and permanent z per Ward Ch. B. and Smith B. 1 Salk. 6 56. Mich. 3 Ann. in 


| Scacc. in caſe of the Archbp. of Vork v. D. of Newcaſtle, 


3. One modus ſued for in the ſpiritual court, and another modus 
ſuggeſted is no cauſe of prohibition unleſs for other cauſe ; per 
Doderidge J. but per 2 juſtices contra. 3 Bulſt. 241, 242. Mich. 
14 Jac. Harding v. Goſling. | 
4. Bill in Chancery to maintain the preſcription of a modus 
decimandi, to which the defendant demurred, and ſays, it is pro- 
for the common law or eccleſiſtical court; and the Court al- 
wr the demurrer, and diſiniſed the bill. Ch. Rep. 27. 4 Car. 1. 

Brown v. Thetford. | 
5. In actions for tithes, and a prohibition brought upon this 
preſcription, that time out of mind, &c. the ſum of 2s. 9d. had 
been paid for 11 doles of meadw at 3d. the dole, and the caſe was, 
that this was a ſmall piece of meadow taken off and incloſed from 
a great meadow of which it was parcel, and the witneſſes did prove 
that 3d. the dole had uſed to be paid for the whole meadow, and 
that the 11 Coles in queſtion was parcel of it, and'the judge did 
direCt the law to be againſt the plaintiff, becauſe he had laid his 
preſcription intire 28. 6d. (2s. 9d.] for the whole, and not 3d. 
the dole, which does amount juſt to ſo much, and upon this di- 
rection the plaintiff was nonſuit. Clayt. 56, 57. pl. 97. aſſizes 
in Lent, by Vernon J. Ann. 1637. Seton's caſe, and ſays, vide 

if it is not all one in Mountjoy's cafe. 5 Rep. 
6. In 
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6. In a prohibition, and the preſcription ſuggeſted was 10 pay a 

rate-tithe of 135. 4d. for all land, &c. and for preſits of a mill, and 
in evidence the witneſſes proved ſeveral {mail ſums paid, as 54. 25. 
Sc. which in the while came to the juft ſum laid in the preſcription, 
and it was holden no good proof by the owner of the inheritance ; 
otherwiſe it had been if theſe ſeveral ſums had been paid by the 
ſeveral tenants of ſeveral parcels of the land in queſtion ; and in 
this caſe it was held if ſuch a preſcription is laid for an 100 acres, 
and the plaintiff fails in the number, it is doubtful whether it be 
not a failure in proof. The beſt way is to lay it that it has been 
paid for ſuch cloſes, &c. by name; and in this caſe it was held 
clearly that no proof being to extend this ſum paid for the mill, 
the plaintiff did fail in his preſcription in all. Clayt. 81, 82. 
pl. 135. Aſſiſa, 15 Car. before Henden, baron of the Exchequer. 
Sir Arthur Robinſon's caſe. 

7. There was a compgſition between the prebendary of A. and 
the abbot and convent of B. that the prebendary of A. and his ſuc- 
ceſſers, for all time to come, ſhould have their election yearly, either 
10 receive tithes in Hud of corn or grain arijing within certain lands o 
the abbey, or elſe to receive frve marks, to be paid by the ſaid abbot 
and convent in lieu theresf, ſo as ſuch election was notified to the ab- 
bet cr any of the monks, or porter of the abbey, &c. The lands came 
to the king by the 31 H. 8. and from him te the defendant, and the 
prebend came t9 the king by the 1 H. 6. of chanteries, Wc. and from 
him to the plaintiff. Admitting the compoſition good, it was ad- 
judged that the power of glection was gone, becauſe it cannot 
now be made according to the compoſition ; but in this caſe it was 
ſaid by Hale Ch. B. chat in one $0UTHWELL's CASE, in 44 Eliz. 
where an abbot had a quantity of wood to be taken - yearly in C28} 
ſuch a wood, or a ſum of money at his clection, it was held the 
election was transferred to the king by the ſtatute of diſſolution 
of monaſteries. Hardr. 38 1. Mich. 16 Car. 2. Sir William In- 
golby v. Wivel & aP. 

8. If the jury on an iſſue joined in a prohibition upon a mo- But an a- 
dus decimandi find a different modus, yet the defendant ſhall not certain modus 
have a conſultation ; for it appears he ought not to ſue for tithes in 7”? _—_ 

. R of prohibi- 
ſpecie, there being a modus found. Vent. 32. Paſch. 21 Car. 2. don. He. 
B. R. Anon. 108. Trin. 


Car. 
Goddard v. Tyler. 


Litt. Rep. 151. Toddard v. Tyler, S. C. 11 Nod. * S. P. ar- 
sued, Startup v. Doderidge. 


9. Chancery denied to decree rate tithe, though it might be af- 
ter two verdicts, and though it was urged that it was frequently 
done in the Exchequer. Ch. Cafes, 187. Mich. 22 Car, 2. Buſh 
v. Richley. | 

10. There is no remedy for a modus decimandi l in the ſpiritual 
court. 12 Mod. 416. per Cur. Mich. 12 W. 3. in cale of John- 
fon v. Ryſon. | 

11. Where a modus was ſet forth payable on or about ſuch a day, Ibid. cites 
this was not good; for the day muſt be certain. 8 Mod. 375. 2 


Tin. 


* ERS TR 
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vr Rocrnt, Trin. 11 Geo. 1. Blackett v. Finny; and cites it as lately rea 


where the 

lt fog ſolved in the caſe of Harriſon v. Clerke. 

tete a modus, but did not lay it payable on any certain day, neither did the defendant in his anſwer 
conteis au day of payment; ſo that no certain day of payment 8 either in the bill or an- BY 
ſwer, the detendant, wie was plaintiit in a croſs. bill, having laid it to be payable on a Certain day, * WW, -. 


was held good. 


(H. a. 3) In what Cafes a Parol Agreement is good, WY 
or where there mult be a Leate. "I, 


1. IN treſpaſs the plaintiff counted that a parſon, anno 18 H. 6. 
fold to him all his tithes of his parith of A. payable, which 
did or Sen ariſe in the faid pariſh during ſeven yrars next, &g. 
and juſtified for tithes anno 18 and 19. Per Newton this cannot 
be good; for in anno 18, the tithes which came anno 19 were 
not in ell and therefore it is not a good contract of a Hing nat 17 
, but per Paſton contra, and therefore the plaintiff recorered 
notwithſtanding theſe objections. Quod notagpro lege. Er. Con- 


tract, pl. 13. cites 21 II. 6. 43. 
2. A parton may leaſe his tithes for years <v:7h:ut deed ; per 


Chocke J. Quod non negatur. Quære tamen. Br. Diſmes, pl. 8. 
Cites 9 E. 4. 47. 
Tithes will 3. A parſen in confuderaticn of 120. granted to cne of his pariſb- 
not pals dr jgneri that he ſhould hold bis lands diſcharged of tithes. It was holden 


rant with- 
— deel. by the whole Court that the fame was no good diſcharge, being 
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Le. 23. pl. without deed as a leaſe of his tithes. But it was holden, if the 'X 
1 parſon afterwards ſues the pariſhioner for tithes againſt the frame MX 
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Withy v. grant and promite, the pariflioner may have an action upon the 
Saynders. caſe againſt the parſon upon his promiſe, although he cannot plead 
the grant as a leaſe. 2 Le. 73. pl. 98. Trin. 28 Eliz. B. R. 

Wellock's caſe. 
4. Conſideration to pay 1 A. the parſ;n 101. per annum during 
ſuch a term for his tithes, A. promiſed that the plaintiff ſhould 
hold his lands without tithes and without any ſuit for the fame z 
per Gawdy ; it 1s a good diicharge for the time, and a good com- 
L 29 ] poſition to have a prohibition upon, and is not like unto a cove- 
nant. Le. 151. pl. 208 Trin. 31 Eliz. B. R. Chapman v. 

Hurſt. 

2 Le. 29. l. 5. Libel for tithes, the defendant ſuggeſted for a prohibition, 
32. Wood that P. was ſciſed of the lands, out of which the tithes were iſ- 


3 8. C. ſuing, and in canſideration of 51. paid by him to the parſon, it was 
—4 _ covenanted and agreed between them, that P. and his afſigns ſhould 
— Hold the ſaid lands diſchurged of tithes during the parſon's life. A 
Wray (aid, prohibition was granted, but afterwards it was held that they may 
_— had {till proceed in the ſpiritual court, becauſe here is no expreſs grant 

of the tithes, but only a covenant or agreementt that P. ſhould be 


ars it had 
13 diſcharged of the payment, for which he hath a proper remedy 


but here it by an action for not performing the agreement, and therefore no 


2 - K - 
— but prohibition ſhall go; for this agreement cannot be withont deed, 
12 | and 
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and the aſſignee has no colour to take advantage thereof. Cro. E. only a diſ- 
188. pl. 13. & 249. pl. 10. Mich. 33 & 34 Eliz.. B. R. Nelſon — 
and Bugg v. Woodward. —— — 


| during his 
life without deed ; and afterwards the record was read, which was concordatum agreatum fuit between 
the two parties pro omnibus decimis, during the time that one ſhould be parſon, and the other occu- 
pier of the ſaid lands, that in conſideration of 51. the ſaid Prettiman and his aſſigns ſhould hold the 
faid lands diſcharged of tithes, the ſame is not a contract, but a promiſe, for be dues not grant any 
tithes, &c. 3 Le. 257. pl. 341. S. C. in totidem verbis. Ow. 103. Woodward v. Nelſon, 
S. C. ſays, that about this time Wray Ch. J. died, and Popham ſucceeded, and was ſworn the ſame 
day, and the Court held that the agreement by parol was not good, and a conſultation was awarded z 
but ſays, that upon ſearch made, no judgment is entered upon the roll, 


6. If a man ell his tithes for years by word it is good; but if Noy, 28. 
the parſon agrees that one ſhall have his tithes for {even years by Tho 
word, it is not good, becauſe it amounts to a leaie ; and Fleming be gratited 
Ch. J. held ſtrongly, that tithes cannot be leaſed for years without for one year 
deed. Brownl. 98. Mich. 9 Jac. Anon. | dons, al 


without 
for no longer; per Coke Ch. J. Roll. Rep. 174. Sorrell v. Grove, — Becauſe the parſon for that 
year had, as it were, an interett ; per Fenner J. Ow. 103. in caſe of Woodward v. Nelſon. ——— 
By way of agreement, tithes may paſs for years without deed, but nit by way of leaſe without a deed ;; 


but a leaſe for one year ny be of tithes without deed. Godb. 354. pl. 449.—8. P. by Wray and 
Fenner. Cro. E. 249. N. 10. in caſe of Nelion v. Woodward. 


7. An agreement to be diſcharged from tithes may be for a year by 
furol, and ſhall be goed ; but to have ſuch an agreement during the 
parſon's life, or for years, cannot be without deed ; and although it 
were objected that this agreement being in way of contract by 
retainer is not any leaſe of them, but only a contract which ma 
be for many years by way of diſcharge to the party himſelf, who 
ought to pay them by retaining them without payment, as well 
many years as one year; yet the Court held that it could not be, 
becauſe the law will permit it for a year; it being quaſi by way of 
ſale; but for many years (which found in nature of a leaſe) it 
cannot be. And "Tanfield faid, that ſuch a ſurmiſe was in a caſe 
betwixt NELSON AND PRETIMAN to be diſcharged for years, and 
ruled to be void; a multo fortiori to be diſcharged during the 
parſon's life; and ſuch a caſe was ruled betwixt Rolls and Rol. s; 
wherefore without further argument it was adjudged for the de- 
fendant, and conſultation was awarded. Cro. J. 137. pl. 13. Mich. 
4 Jac. B. R. Hawkes v. Brayfield. | 


8 
8. If a parſon contracts with me by word for Keeping back my 


2 Brownl. 

ew? tithes for three or four years, this is a good bargain by way 5 
of retainer, and if he ſue me in the ecclehaſtical court, I ſhall — * 

have a prohibition on this compoſition; but if he grants to me one year, 
the tithes of another, though it be but for an year, it is not good and cites | 
N ; b b A h Mi h. VWzitiow's 
unleis it be by deed. 2 Brownl. 11. in a note there. Mich. 8 Jac. , 28 fe 

B. R. adj udged; 
but the lat 


point of the grant of the tithes of another was agreed by all to be void; ſo ® of the tithes of the pa- 
fiſh without deed. Godb. 373. Bellamy v. Ealthorp. But agreement for bis c tithes for 
life is not good, and in the caſe of years it is the better way to plead it as an agreement, and not as a 
Jeaſe. Noy, 121. Small's cate. Agreement to retain them for life of the parſon adjudged good. 
Lev. 24. Bernard v. Evans. ———-Plcading it by way of demiſe for a year is void by p rel; but dis 
charge of tithes by parol is good, or lee of the rectuy, conſiſting of the glebe and tithes by parol for 


years is good. Lat. 176. Bellamy v. Baſthorp. Not good without deed. 2 Le. 23. Woods 
ward v. Biggs, ——— Le. 257. 5. C. er Hutton J. Het. 207. Cro. J. 137. 
Vor. IX. | 7 | Rawks 
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Harke v. Bray fee. — Gent of tithes by deed for life is not good, if it be 19 commence at a futere 
day, end te enure (y wway en, and not by way ot diſcbarge, and though it be to the owner of the 
land, yet to make it good there ruſt be words of dilcharge in it. Velv. 131. Edmonds v. Booth. 
During the life of the parſon the contract is on foot, but though the contract was with the pariſhi- 
oner, his executors and allizns, yet the 4% gie cannot fue the parſon upon this contract, but he may 
have a prohidition to ſtay the parſon's ſuit in the {piritual court tor the tithes in kind, and may put the 
parſon to his right remedy, ard that is to ſue here. This agreement is no leaſe, becauſe not by deed, 
and the parithiorer being dead, the parſon ſhall have his remedy againſt the exccutor, and not againſt 
the executors, lellee at witl, Per Dcdeindge J. and a prohibition was granted. Godb. 333. Snell v. 


Barret, S. C. 


Oro. J. 137. 9. Libel, &c. the defendant ſuggeſted, that there was an egree- 


pl. 13. ment between the Lord Chandos, who was ſeiſed of the manor of 


Hau kes v. 
Brayficid, 
S. C. and 2 
con ſultation 
awarded ; 
for though 
ſuch agree- 
me:!T may 
be good by 


B. in the county of Wilts, and the plaintiff, who was parſon of 
B. that the ſaid Lord Chandes, and his tenants of the ſaid maner, 
ſhould pay unte the ſaid parſin, ſo long as he — centinue parſon 


there, fo much money in ſatigfactian of all tithes, and that in conſi- 


deration theresf they ſhould hold the ſaid manor diſcharged, Sc. and 
upon demurrer it was adjudged for this defendant, and a conſul- 


par-l fora tation awarded. Hob. 176. pl. 199. Hill. 13 Jac. B. R. Hawles 
year, yet it . Bayfield. SS 


cannot be ; a 
during the parſ-n's life, or for years, without deed, and cites S. P. ruledpbetween Rolls and Rolls. 


Yelv. 94. Hawkes v. Brothwith, S. C. takes a diverſity where it is a contract to have tithes 
by way of retainer without deed, and where by way of perception, 


10. A periſoi;ner covenants with the parſon by deed to pay the 
farfon annually on Lammas-day 118. and the parſen in confederation 
theresf, and upon receipt of the ſaid 115. covenants by the ſame deed 
#2 diſcharge and acquit him of the payment of the tithes of B. cloſe, as 
long as he ſhall be parſon. The pariſhioner being tenant for life, 
made a leaſe for a year, and after at will to another. The parſon 
ſued for tithes in kind in the ſpiritual court; about three years af- 
terwards a prohibition was moved for, but denied. One reaſon 
was, that this was only a covenant, and no leaſe. 1. Becauſe it 
depends an a condition precedent. 2. Becauſe of the words, { upen 
receipt of 115.) and a leaſe ought to have a certain commence- 
ment, and not depend on a condition (cites Pl. C. 271.). 3. Be- 
cauſe the words are not that he ſhall retain the tithes, but that he 
will diſcharge and acquit him of the payment of tithes, which 
words found only in covenant. 2 Roll. Rep. 121. Mich. 17 Jac. 
B. R. Alters v. Wray. 

"oy 11. In conſideration of compoſition promiſed by the pariſhioner 
CT 24 co- . . . . . 1 . 

3 for Eis tithes; parton promiſes that he aul not ſue for tithes ; af- 

Poph. 140. ter parſon ſues ; the tithes do not paſs in intereſt, for which the 

e ah pariſhioner was put to his covenant, being by deed. Palm. 377. 

So where Cites Alders v. Rayner, 16 Jac. * 

the parſon in 


conſideration of 61. per ann. covenanted and granted by deed to di barge the pariſhirner of tithes, on 


condition to be void on non-payment. Ihe parſon ſued in the Ipicitual court ; but the court would 
not grant a previd.ticn, becaule the original, viz. the tithes, belong to the ſpiritual juriidiction; but 
it was ſaid he may have covenant upon the deed at law, Godb, 272. Barnwcll v. Pelſie.— 2 Roll. 


Rep. 42. 8. . 


12. Tithes cannot paſe without deed. Cro. J. 613. pl. 3. Paſch. 
19 Jac. B. R. Swodling v. Piers.. | 


13. The 
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13. The parſon made a parol agreement with A. a pariſhioner, 
that in eonſederation of 10s. to be paid to him every year by A. his ex- 


_ ecutors or aſſigns, he and they ſhould be quit of payment of tithes for 


uch lands during the life of the parſom, the los. was conitantly 
20 to the parſon, which he accepted; afterwards A. the pariſh- 


ioner made B. an infant his executor, and died; the mother of 


the infant took out admininiſtration durante minore ætate, and 
made a leaſe at will of theſe lands, and the parſon libelled againſt 
the leſſee for tithes; per Doderidge, during the life of the par- 
ſon the contract is a- foot; but the aſſignee cannot ſue the parſon 
on this contract, though he may have a prohibition to ſtay the 
ſuit in the ſpiritual court, and put the parſon to ſue here; and a 
prohibition was granted. Godb. 333. pl. 4 26. Trin. 21 Jac. B. R. 
Snell v. Bennet. 


31 
2 Roll. Rep. 
327. Bennet 
v. Snell, S. C. 
and by Do- 
ceridge, the 
parſon has 
no remedy 
againſt the 
leſſee for the 
rent, but he 
muſt have it 
againſt A, 
or his exe- 
cutors, but 
the leſſee 
may have 
action 
againſt the 
parſon if he 
ſues him in 


the ſpiritual court; and a prohibition was granted. Palm. 377. S. C. and prohibition was 


granted. 


14. Where the defendant in rover juſtified by leaſe of the tithes, 
Sc. by the impropigator for a year ; per Cur. it is merely void 
without deed, otherwiſe if it be by leaſe of the tithes of a year 
by the parſon hin;/elf. Noy, 89. Mich. 2 Car. B. R. Bellamy v. 
Balthrop. 


Lat. 176. 
S. C. held 
:ccording'y 
as to the im- 
propriator ; 
ut that tha 
parſon may 


diſcharge the pariſhioner of tithes by parol, or leaſe the rectory, conſiſting of glebe and tithes, by parol 


for „ess h 


- 15. If A. contra@ts with the parſan for the diſcharge of tithes for 
gears of his lands, and demiſes his lands to another, yet he ſhall 


Hetl. 122. 
Mich.4 Car, 
C. B. Stone 


not pay tithes, but the diſcharge runs with the land; but if he v. Walfing. 


takes a /eaſe for his tithes by deed, and makes a demiſe of his land, 
he has tithes of the leflee ; and the direction was, that the leſſee 
of the farm ought to ſhew expreſsly to the eccleſiaſtical court, 
that the farmer (viz. A. the leſſor of the land) had not a leaſe by 
deed. Het. 31. Mich. 3 Car. C. B. Booth v. Franklin. 

16. There was an ancient compoſition between the prior and 
convent of Bath, and the vicar of North-Stoke, that the vicar and 
his ſucceſſors ſhould have five marks yearly in lieu of all tithes of fheep 
kept upon the manor of Nert/=Stote, and that all the tenants of the 
faid manor fhould be diſcharged accordingly, but ſuch ſheep were only 
4% be hog-ſheep, and not exceeding 500. The manor came to the 
king by diſſolution, who granted it to Seymour. The vicar, not- 
withſtanding this compoſition, and though only 500 hog-ſheep 
were kept there, and though the five marks were conſtantly paid, 
libelled for tithes in kind; but the defendant had a prohibition 
upon ſuggeſting this matter, and upon hearing the cauſe on an 


Engliſh bill in the Exchequer, the compoſition was confirmed. 


Palm. 525. Paſch. 4 Car. in Scacc. Lon v. Seymour. 

17. A ſuggeſtion for a prohibition was, that the par/on made 
ſeveral agreements with his pariſpioner for the payment of 65s. 8d. for 
bis tithes for four years, and thereupon a prohibition was granted; 
and Harvey taid, that if an agreement be proved for thoſe four 
2 years, 
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years, it is ſufficient. Het. 128. Mich. 4 Car. C. B. Stone v. 
Walſingham. 

18. The vicar and pariſbioner inter ſe convenerunt to pay ſo much 
for tithes, this was confirmed by the biſheb. This is no real com- 
poſition, but only a perſonal contract, and ſhall not bind the ſue— 
ceſſor; and a prohibition was granted. Mar. 87. pl. 140. Patch, 
17 Car. Hitchcock v. Hitchcock. | 

15. Agreement made ten years before at 28. in the pound for 
every pound rent of land within the parith, as long as they ſhould 
line together, and he continue parſon, payment to be made May 11t 
and November iſt. Per Cur. this agreement will not bind the 
parſon, being by pare!, but it will excuſe the pariſhioners of the 
penalties of 2 E. 6. and from coſts, till notice given of his diſſent, 
and notice given after payment due is 1% late, and fo if given after 
lands are manured and /c2ved, Hardr. 203. Mich. 13 Car. 2. in 
Scacc. Breamer v. Thornton. 

20. In debt on 2 E. 6. cap. 13. on nil debet, it is good evi- 
dence to excuſe the detendant from the penalties of the itatute to 
ſhew a paro! ngre ment, Keb. 21. pl. 60. Paſch. 13 Car. 2. B. R. 
Barnard v. Ewen. 0 

21. In a ſpecial verdict in trover for a lamb, and a ſheaf of 
wheat, the caſe was, that the abbey of Fountaine being of the Ciſ- 
tertiam order, and exempted from payment of tithes of theſe lands, guas 
proprits manibus excolerent, was ſeiſed of the grange of Flemming=- 
ferd, Se. within the prebendary e Stodely, Wc. and betꝛucen the 
year 1216 and 1261, the abbot and convent, and the prebend, made a 
compoſution, confirmed by the patron and ordinary, that the ſaid abbot 
and convent ſhould be diſcharged of all tithes of their lands, quas pro- 
Friis manibus excolerent in Hemming ford, but they ſhould pay tithes 
there and elſewhere for their lands out of Hemmingford; and 
that they ſhould pay yearly to the faid prebendary and his ſucceſſors 
five marks by equal payments every half year. That anno 1359, there 
was another compgſition made between the then abbet and prebendary, 
reciting the former compeſition, but the jury did nit find that it was 
confirmed as the firft vas by the patron and ordinary, and by their 
later eompyoſition, the prebendary and his ſucceſſors wwere to have the 
tithes of corn and grain, as well :f land: in the hands of the abbot and 
convent, as in the hands of tenants ariſing yearly in the ſaid place, or 
elſe frve marks at the elictian of the ſaid prebendary, &c. of which 
notice nas to be given to the abbs?, c. or to the porter of the ab- 
bey, on St. Thomas's day, and that when no election as made, then 
the frebendary, Er. fuld haue the five marks, ſaving the right of 
tithes of lambs and ol which was to be paid as formerly ; afterwards 
the pojjefſuons of this abbey came to the crown by the Ratute of 31 H. 8. 
aud that at the time of the trover, the defendant was proprietor of 
the lands in Heniming ford, and that the plaintiff was ſeiſed in fee of 
the ſud prebend, and that a lamb and feu of aheat were renovant 
en the faid Innds ; and the queſtion was, whether the defendant 
ſhould pay tithes or not? and this depended upon another queſ- 
tion, viz. whether the ſecond compoſition was good? It was in- 
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faſted for the plaintiff that it was good, though not confirmed by 
the patron and ordinary, becauſe it was for the benefit of the 
prebend and his ſucceflors, aud an enlargement of the fhrit com- 
poſition; for by that he was tied up to the firſt five marks, but by 
this he has his choice either to take the five marks, or his tithes 
in kind; therefore it needs no confirmation, for the rule is, that 
the pariſon, without his patron and ordinary, poteſt meliorare ſta- 
tum cecletize fie; it is true the abbey is now diflolved, and the 
poe1119:15 given to the crown by the itatute 31 H. 8. and fo is 
the prebendary by the ſtatute 1 E. 6. but vet the tithes in kind 
may be recovered ; for the diſſelutiam of the abbey will not hinder it, 
becauſe it 2vas by ſurrender of the abbot and convent-; for the flatule 
31 H. 8. vejts nothing in the crewn but awhat the abbots themſelves ſure 
rendered ſince 27 H. 8. and it is a rule in law, that res inter alios 
acta alteri nocere non debet ; it is Iixewiſe true that the prebendary 
can make no eleficn, becauſe his poſſeſſions are given to the crown ; but 
where no election can be made, there the party, who was to have 
the benefit of it, ſhall have the thing itſelf without any election; 
but adjudged, thatg/he ſecond compgfition was vid, becauſe it was nat 
confirmed by the patron and ordinary, aud becauſ> there could be no 
electian according to the compoſition, for that the prebend was diſſolved ; 
therefore the fir/? compoſition ſhall ſtand quoad terras in propriis ma- 
nibus as theſe lands were; and fer the others, that tithes in kind may 
be loten; ſo the defendant had judgment. 3 Nelf. Abr. 298, 299. 
pl. 8. cites Hardres, 381. ſpl. 10. Mich. 16 Car. 2. in the Ex- 
chequer.] Ingoldiby v. Wivell. 

22. A ſuggeſtion for a prohibition was of an agreement for a 
year, and though this agreement was pleaded in the ecclefraſlical 
court by away of contraf, and not in bar as an agreement for. life or 
for ſeveral years; yet the Court held it all one, and that both are 
triable in the ſpiritual court if the ſuit be for tithes in kind; but 
otherwiſe if it 2vere for the money, then a prohibition ould lie; and fo 
Cro. J. 17, muſt be intended. 2 Keb. 6. pl. 14. Patch. 18 Car. 2. 
B. R. Buckley v. Cheſter (Bp.). 


3. In ejectment of tithes upon demiſe of J. S. not ſaying by deed, 


for which cauſe, after error brought here on judgment in C. B. 


after verdict, Rotheron prayed for the plaintifF in the firſt ;udg- 


ment that it may be reveried, which Twiſden doubted ; but per 
Cur. reverſed, 2 Keb. 376. pl. 33. Trin. 20 Car. 2. B. R. An- 
gell v. Rolfe. 

24. Indebitatus aſſitimpſit for tithes ſold. Baldwin moved in arreſt 
of judgment, that this ſounds in the realty, and ſo an action of the 
caſe will not lie; but per Cur. it is well enough, for this ſhall ne 
be intended a leaſe of tithes, but a ſale of tithes. Freem. Rep. 234. 
pl. 242. Mich. 1677. Anon. 

25. Aleaſe of tithes cannot be for more than ane year aitheut deed, 
and it is not good by way of leaſe for one year, but fo it cnures 
by way of ſale. Per North Ch. J. Freem. Rep. 234. pl. 242. 
Mich. 1677. Anon. 

26. Cafe on a ſpecial promiſe for tithes for fix years ; 
tion in arreſt of judgment it was held god, though fuck * 


5 
- 


32 


1 


in erelſt 


baſle. by 
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ſuch an be not a good leaſe, nor does any intereſt paſs by the ſame in the 


— — tithes, yet it is good to ground an aſſumpſit, and the action lies; 


ing, accord. judgment for the plaintiff. 2 Show. 307. pl. 3 14. Trin. 35 Car. 2. 
ing tothe PB. R. Eaton v. Shirwin. | 
agreement, f . 

ſuffered him to take the tithes, an action lies for the money upon the other's agreement. Skin. 113. 


pl. 4+ S. Co 


27. The law for ſeveral years paſt hath been clearly taken that 
no prohibition will lie on any compoſition, whether for /ife or years, 
for any tithes, and therefore the proper romedy is to appeal to the 
Arches, if the Conſiſtory Court ſhould refuſe a plea of compo= 4 
ſition. Carth. 70. Mich. 1 W. & M. in B. R. Bradſhaw v. 


| Swanton. 
þ! 28. Parol agreement for the tithes of /ands te be incloſed was, 
that the proprictors would be at the charge of encluſing, and that 


the rector and his ſucceſſors ſhould have every tenth acre in ſatiſ- 
faction of all tithes, which ſhould be likewiſe incloſed for him. 
This agreement was made with the predeceſſors of the preſent 
rector; the preſent rector traverſed the agreement, and the plain-„ 
tiff took iſſue on the traverſe ; the jury found the agreement, and - 
gave a verdict againſt the rector, and after ſeveral motions the 
judgment was athrmed. 2 Lutw. 1057. Hill. 13 W. 3. C. B. 
Machin v. Moulton, | 


Heel. 122. 29. Where an agreement is made for tithes, they ſhall paſs by - 
3 Car. quay of bargain ; for otherwiſe they cannot paſs at all, becauſe 3 
. . fone 2 1 


v. Walfing. they lie in grant, and therefore cannot otherwiſe paſs than by 
ham, S. P. deed; for a verbal agreement for them is good only for a year. 
8 Mod. 62. Mich. 8 Gco. The Eing v. Fairclough. 

4 ] Zo. Parſon leaſes his tithes for 2s. 6d. per acre to A. B. and C. 
bi Ani ſhall they let every landholder his own tithes at 3s. per acre. The 
. Fit money which the Acer receive of the Iandboldert for thoſe tithes 
} ſhall be accounted a modus, and wherever there is a modus, he 
15 that receives it ſhall be talen ts be recupier of the tithes, 8 Mod, 


63. Mich. 8 Geo. The King v. Fairclough. 


(L a) I ſhall have Advantage of a Preſcription 


in Non Decimando. 


ze It IF a man preſcribes, that ſuch an a%bst, and his predeceſſors, 
22. pl. 14. time cut of memory, &c. held certain land diſcharged of pay- 
ee wan ment of zithe, and that this came after by diſſolution by the ſtatute of 
m—_ =, 27 H. 8. 7 the crown, and fo derives a title to it from the crown, 
the defend. the patente ſoull not have advantage of this preſcription by the 
— reg common law, without the help / any ſtatute, becauſe it Mall be in- 
te awarded, Zended that this ditcharge was by reaſon of ſome perſonal privilege 
Jo. given the avbet and his predeceſſors, and f1 is gone by diſſolution of the 
104 bed by 5d politic, and not in reſpect if any real compyition. P. 7 Car. in 
79. Contra Scaccario, between CLARKE AND WaRD, adjudged in the caſe of 
Crook, that the Vicar of Daintre, Mich. 10 Car. B. R. between * Tip- 
Dou NE 


len . 


11 
1 
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DOWNE AND HoLMs, per Curiam, upon demurrer, and gave 2 pe- 
remptory rule for judgment accordingly, if cauſe was not thewn 
the next term to the contrary 3 but after judgment was ſtayed till 
M. 11 Car. at which time it was folemnly argued by the Court, 
and then adjudged by Brampſton, Jones, and Barkcly e contra, 
the opinion of Croke, that the preſcription in non decimando was 
gone by the common law. 11 Car; between Cock AND 
'THoRPE, and fo adjudged upon a demurrer without argument 
e contra the opinion of Croke. Intratur, P. 11 Car. Rot. 


28.] 


34 


no prohibi- 
tion Hes, 
and a con- 
ſultation was 
awarded. — 
S. C. cited 
per Cur. jo. 
387. pl. 3. 
Paſch. 12 
Car. B. R. 
— 2 Keb. 
29. pl. 59. 
Paſch. 18 
Car. 2. B R. 


the 8. C. cited per Cur. and ſaid that it had been agreed for law in all the courts of Weſtminſter. 


Ibid. 175» pl. 61. cites S. E. accordingly, 


[2. In a prohibition, if the plaintiff preſcribes, that king Edu. 
6. 2was ſeiſed de nuper de-afforeftata forefla de Savernack in comitatu 
Wilts, of which 20 acres of wood, called Wickham-Huſſocks, within 
the pariſh of Peruſey, a tempore, &c. was parcel, and that king Edw. 6. 
and all his progenitors and predeceflors, kings of {ingland, foreſtam 
prediftam, cum pesminentiis, unde, &c. habuerunt & guviſi fuerunt 
exoneratam M acquietatam immunem & privilegiatam de & a ſolu- 
tione omnium & fingularum decimarum quarumeumgue rectori ecclefie 
parochialts de Pexuſey predic”; ſeu firmari ſus, pro tempore exiſteuti 
felubilium infra foreſtam predictam, ſeu aliquam inde parcellam cre- 
ſcentium, renovantium, provenientium, & contingentium, rectori ecclefie 
de Pewſey præclicta, ſeu ejus firmaria, pro tempore exiftenti ſclubilium, 
and that king Ed. 6. by deed enrolled, conveyed the ſaid foreft to the 
Duke of Scmerſet 7 and {5 it was conveyed from him by mean 
conveyance 1% the plaintiff, the new Earl of Hertford, in fee, and 
that the defendant, being parſon of the ſaid pariſh, had ſued for 
tithes of the ſaid 20 acres of wood, to which defendant pleaded 
for a conſultation, that the ſaid 20 acres were not parcel of the 
ſajd foreſt, upon which an iſſue being joined, a verdict was, given 
for “ the plaintiff; and after it «vas moved in arreſt of judgment, Hat 
this preſcription in non decimando, which was laid in the king and 
his progenitors, kings of England, was perſonal, and did not extend 
ro the alienee of the ting; and after ſeveral arguments at the bar, it 
was adjudged per totam Curiam, that the plaintiff could not take 
advantage of this preſcription, without any argument by them, 
and a conſultation granted accordingly, . for that the grourd of this 
preſcription ꝛuas either becauſe it avas a foreſt, and could not render 
tithes ſo long as it was uſed with wild cattle, ſcilicet, deer, or becauſe 
the king was not within the council of Lateran, which ordains the 
parochial right, or becauſe the king 1s perſona mixta, and ſo might 
preſcribe in non decimando as a ſpiritual perſon, in all which caſes 
it could not extend to the alienee of the king, the ſaid foreſt being dis 
efforefled ; and ſo now it may render tithe in kind; and it ſhall 
not be intended that any real compsſition or conſideration was given 
for this diſcharge without ſhewwing there ſpecially, no more than 
in caſe of a ſpiritual perſon or abbot that makes fuch preſcription. 
P. 11 Car. B. R. between the Earl of HexTrorD anD LEECH, 
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Fol. 655. 


Jo. 387. 
pl. Jo S. C. 
and a con- 
ſultation was 
granted. 
The king's 
leſice ſhall 
hold diſ- 
charged, but 
his feoffee 
ſhall not; 
per Henden, 
Davenport 
and Atthow 
Serjeants. 
Hetl. 60. 
Mich. 3 
Car. C. B. 
in Comins's 
caſe. 
Cro. C. 94. 
pl. 20. Mo- 
rant v. Com- 
ming, S. C. 
it was doubt 
ed whether 
the patentee 
may have 
ſuch privi- 
lege, or hat 
it be only 

a privilege 
annexed to 
the crown, 
during the 
time that 
the land is in 
the crown; 
but a prohi. 
dition was 
granted ue 
bene eſſe, 
unleſs cauſe 
were ſhevwn 
to the con- 
trary ſuch a 
day, o— 
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2 adjudged. Intratur, Hill. 8 Car. Rot. 565. Vide my argument 
— - in this caſe in my book.] | 

Lithes, belng in the hands of the king, is but an immunity for that time only. 
24 Car. in cafe of Baniſter v. Wright. 

It was held upon evidence by Hale Ch. B. and the whole Court, that the king is not, by virtue of 
his prerogatwe, ditcharged of tithes for the antient demeſnes of the crown; but that he is capable of a 
diſcharge de non decimando by preſcription, (becaufe he is periona mixta,) as well as a biſhop. See 
2 Rep. Biſhop of Wincheſter's caſe. But if the king alien any of the hands that he is ſo diſcharged of 
tithes for, his patentce thall pay tithes, and not only fo, but the preſcription is deſtrop ed for ever, though 
the ſame lands ſhou'd :ftervards come into the King's hands ag un, by eſcheat or otherwiſe. Hardr. 315. 
pl. 7. Mich. 14 Car. 2. in Scacc. Compoit - 


Lands in 2 


Sty. 137. Mich. 


Sid. 320. 3. The adb:t of A. was ſciſed in fee, and that he and his prede- 
ack „ refſors, time out of mind, had held the ſame diſcharged of tithes, and 


Atkins, S C. he granted! the land 1 All Saus Ciliege in Oxford, &c. keeling 

adjudged ac- Ch, J. delivered the opinion of the Court, in which they all clearly 

* agreed, that this could not be intended of a diſcharge by real com- 
poſition, not being pleaded or found ſo by the jury, but a mere 
preſcription, and perſonal to the abbot, and ran not with the land. 
Lev. 185. Trin. 18 Car. 2. Bolls v. Atkinſon. | 


0 
(K. a) Who ſhall pay Tithes. 


fr. IF a parſon ſows his glebe, and after leaſes over the land, and 
after the /e ſevers the embleaments, he ſhall pay tithes 
for them to the pariſon, P. 40 El. B. R. in HuurkkEr's caſe, 
per Fenner.) | | 
® Cro. J. C2. [82] if a parſon ſows his glebe, and after elt over the em- 
19 * * Bleaments, reſerving the land, and the vendee ſevers the emblea- 


. © 8 a , 
judged. And ments, the parſon ſhall have tithes of them, notwithſtanding his 
ory Court own grant. P. 40 Eliz. B. R. Homerer's caſe. Dubitatur. H. 
— wed 11 Ja. B. R. between * MorLE Ax D EwER, Curia, and affirmed 
buy corn in a writ of error.] 
ſtanding of : 
the proprietor of a rectory, if he has not ſpecial words to diſcharge it he ought to pay tithes, and the 
carrying it away without ſetting out the tithes is an offence within the ſtatute, and ſhall pay treble da- 
mages. —2 Eulſt. 183. S. C. adjudged for the plaintiff ; ſtates it that the f plaiatiff was poſe 
ſeſſed of the land ſown with corn, (but had net then the parſonage,) but that betore ſeverance he became 
parſon. LE | 


t[ 35 ] 
Hob. 138. (3. If a parſen ſoaus his glebe, and dies before ſeverance, and after 
R a ſucceſſor is inducted, and after the executer or his vendee ſewers the 
Jac. Harris emoleaments, the ſucceſſor ſball have tithes of them, for though 
N — the executor repreſents the perſon of the teſtator, yet he cannot 
1 * repreſcnt him as parſon, inaſmuch as another is inducted, Contra 
brought by P. 40 El. B. R. Humfrey's caſe.] | 

the parſon 


appropriate ; but the Court would give no opinion, becauſe it hanged before them in ſuit. Brownl, 
69. S. C. & S. P. in an action of debt brought upon the ſtatute 2 E. 6. and the Court ſeemed to in- 
cline that it would lie. . 


C4. If a parſon ſoaus his plebe, and after is de peſed before ſewerance, 


Fol. 656. and another is inducted, it ſeems he ſhall have tithes of his prede- 
— | | ceilor, 
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ceſſor, (Quære, * whether there be not a diverſity where he dies A and fo 
before the annunciation, or where after?) H. 11 Ja, B. R. per f= — 


Curiam. ] verance ; 


g per Coke Ch. J. 2 Bulſt. 184. Hill. 11 Jace 


This ſeems to belong to the former plea, 


5. If a parſon demiſes his glebe to a layman, there he ſhall pay If a parſaa 


5 g . leaſes his 
tithes; contra of the parſon himſelf, who reſerves them in his — 


proper hands; and that land before diſcharged of tithes ſhall be years, the 
yet diſcharged of tithes, yet if he 40/9 has prrchaſed manor and rec- — 
CES . . no 
tory, which is diſcharged of tithes, leaſes part of his demęſner, the \;, 5 — 3 
leſſor ſhall have tithes thereof, becauſe he has the parſonage. Br. Brown and 
1 ; | Weſton ; 
Diſmes, pl. 17. cites 32 H. 8. _— 
conceſſum. Mo. 47. pl. 140. Paſch. 5 Eliz.—Contra by Coke Ch. J. 2 Bulſt. 184. Hill. 11 E. 
lf the parſou of a church, which is not impropriate, leaſes his glebe, the leflee ſhall pay tithes ; 
but otherwiſe if it had been an impropriate church, becauſe of the ſtatute of 32 H. 8. of diflalutions; 
cited by Hutton, Serjeant. Noy, 132. as ruled in the Exchequer in caſe of Brewer v. Veyſoy. 
If the parſon demiſes the glebe, his leſſee ſhail pay him tithes. Per Eyre Ch. J. Gibb. 79. Trin. 
2 & 3 Geo. 2. C. B. 


6. A parſon makes a legſe fer years of parcel of his glebe land, of Cul. 16x, 
the value of 131. r ann. rendering 13s. rent; adjudged that the Pn _ 
leſiee ſhall pay the tenths to the leſſor, notwithſtanding his own Hinde, S. C. 


leaſe, and the reſervation of the rent; but there ozheravi/e it had - — 
been, if it had been a rack-rent to the value of the land. Sed quzre ene 


of that diverſity, Noy, 35. Mich. 31 & 32 Eliz. Perkins v. to be for all 
Wilde. exattions 

2 and de- 
mands, yet a conſultation was granted by all the juſtices, for Wray ſaid, that the words bete are no 
diſcharge ; for theſe tithes ariſe, and accrue after, and are not things iſſuing out of the land, but col- 
lateral and due jure divino; and therefore cannot be diſcharged but by ſpecial words; but if the words 
had been as well for tithes growing and ariſing upon the land, as for other demands, then peradventure 
it had been a good diſcharge. But as the caſe is, it cannot be intended by any words, that he reſerved 
the rent for tithes, and ſo Gawdy J. did conceive, eſpecially as the caſe here is, the leaſe being of 24 
acres of land, and only 13s. 44. reſerved, D. 43. Marg. pl. 2. cites S. C. that it was re- 
ſolved the tithes ſhould not paſs by ſuch general words. S. C. cited 11 Rep. 13. b. by the re- 
porter in a nota as reſolved per tot. Cur. that the tithes ſhall not paſs by ſuch general words, 


7. As long as the vicar occupies his glebe lands in his own hands, 


he Hall pay no tithes ; but if he demiſes it to another, the Ie Hall 


722 tithes to the parſon that is impropriate. Brownl. 69. 14 Jac. 
arris v. Cotton. | 
8. If parſon be tenant of the land, and at this time land is diſ- 
charged of tithe f wood in his hand, yet if he leaſes or ſells the 
wood, the ee or vendee ſhall pay tithes, unleſs he ſells the tithes alſo; 
per Doderidge and Haughton. Palm. 38. Mich. 17 Jac. B. R. [D 39 } 
in caſe of the Earl of Clanrickard v. Denton. 
9. If a layman impropriator leaſes the glebe, the leſſee ſhall pa 
tithes ; and if he purchaſe other lands in the pariſh, which are di. 
charged of tithes in his hands, and he demiſes them, the leſſee 
ſhall pay him tithes. Het. 31. Mich. 3 Car. C. B. Booth y. 
Franklin ſaid, that it was adjudged accordingly in the cafe of 
Perkins v. Hinde. | 
10. Tithes were claimed by the defendant as his abſolute inbe- 
ritance under a grant from the king, and the ſame were decreed ſo. 
| in. Rep. 309. Trin. 29 Car. 2. Roak and Collier v. Lee. 
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(K. a. 2) Payable to whom. 
Executors or Succeſſors, &c. 


1. IN treſpaſs it was admitted, that where pariſbioners /5w the 

land the 10th day of May, and after the parſon makes his eu- 
ecutors and dies, and after anther parſon is in/lituted and inducted, 
and after the pariſhioners cut the corn and ſever the tithes from 
the nine parts, the executors of the firſt parſon ſhall have the 
tithes, and not the new parſon. Br. Diſmes, pl. 7. cites 
21 H. 6. 30. 

2. If a man Feet ſheep in one pariſh until ſbeering time, and then 
fells them into anzther paryh ; in this cafe the vendee ſhall pay the 
tithe-wool to the pariſh where they were depaſtured in the greater 
part of the time of the growing of the wool; per Williams, 
Lane, 16. Hill, 4 Jac. in the Exchequer. Anon, 


(L. a) By whom they ſhall be paid. 


[I. JF a man le te me 2v959, and I burn it in my houſe, the vendor 
ſhall be charged for the tithes, and not the vendee, for no 
tithes are due for wood burnt in my houſe ; and this was reſolved, 
P. 14 Ja. B. between Parfon ELLIs os Devon AND DRAKE, and 
a prohibition granted accordingly ; although it was ſaid, by the 
civil lab, the parſon hath election to ſuc either of them; but this 
croſſes the commen law. ] 
ro. C. 232. [2. If A. agifts the cattle of a ſtranger in his land, the parſon 
rag "3 may ſue the ot of the land for the tithes of the paſture; for 
eces not ap. Otherwiſe it would be very inconvenient for the parſon to ſue 
rear. every owner of cattle, and it would be very hard to know, and 


J. 3 infinite. Mich. 7 Car. B. R. between Facer Ax D LANGE, per 


ſcemed to Cur 1am.] 


the Court in | 
reaſon that a ſuit was well brought againſt the owner, but be that as it will, it belongs to the Caurt 
Chriſtian to determine which of them ought to be ſued, and therefore for this reaſon as to this point 
a conſultation was granted, ——5S, C. cited Hardr. 35. pl. 2. by the name of Fare v. Cauge, as held 
that tithes ſhall be paid for agiſtment of cattle by the cccupier of the lands. | 


3. Where graſs is cut and made into reeks or cocks, and afterwards 
fold, the parſon cannot ſue the vendee for the tithes thereof, but 
muſt ſue him who ſevered it. 2 Roll. Rep. 78. Hill. 16 Jac. 
B. R. Cannon's cafe. | 

[ 38] 4. If a Aranger takes emblements before ſeverance from the tithes, 
| the parſon halt ſue in the ſpiritual court for tithes againſt the treſ- 
paſfr, and not againſt the tertenant; per Ley Ch. J. 2 Roll. 
Rep. 440. Trin. 21 Jac. B. R. in caſe of Gwyn v. Merry- 
weather. | | . 

5. Ib 
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5. In a bill in equity for the tithes of a zur/ery ſold ; the Court 
was of opinion, that if the owner fells them, and pulls them up Him- 


ſelf, he ſhall pay the tithes; but if he ſell them particularly to 


another [after ſeverance] the vendee {hall pay the tithes; as in 
caſe of tithes of corn, if corn be ſold ſtanding, the vendee thall 
pay the tithes ; but if he ſell it after ſeverance, the vendor muſt. 
Hardr. 380, 381. pl. 9. Mich 16 Car. 2. in Scacc. Grant v. 
Hedding and Ball. | 

6. Upon hearing the cauſe above, divers doubts and queſtions 
were made ; as iſt, Whether tithes ſhould be paid if they yielded 
no other fruit? 2dly, Whether tithes ſhould be paid for the trees 
that yield fruit which pay tithes? Zdly, If ſome yield fruit and 
ethers not, whether or no thoſe that yield fruit, privilege and ex- 
empt the other which yield none, when they are all fold toge- 
ther? qthly, Wh ther tithes ſhall be paid tor them when /o/d and 
tranſplanted in another pariſh * Et adjornatur. But afterwards 
tithes ware decreed in all ſuch caſes. Hardr. 380, 381. Mich. 
16 Car, 2. in Scacc. Grant v. Hedding and Ball. 

7. The plaintiff being rector of the pariſh of Hemyoke, in 
Devonſhire, brought a bill for agiſtment tches againſt the agiſter; 
the caſe appeared to be thus, defendant's father lived in the pariſh, 


and rented a farm there, defend int lived with him, and he being a. 


butcher, and renting a farm in an adjacent pariſh, frequently brought 
cattle and put them in his father's ground for two or three nights, and 
ſometimes killed ſome of them off, but generally ſent them to his cavn 
farm. The queſtion was, whether the owner of the land, or the 
owner of the cattle, ſhould pay agiſtment tithes? Ch. Baron and 
other barons agreed, that the demand ought to have been againſt 
the occupier of the land for the agiſtment tithe if any had been 
due, but they thought in this caſe nothing appeared due. And 
Baron Page ſaid, that as to what had been ſaid that the demand 
might be either againſt occupier or agiſter, that could not be; for 
the ſame duty could not ariſe in two different perſons at the ſame 
time, MS, Rep. in Scacc. Fiſher v. Lemen, 


(M. a) Tithes Perſonal. 
What ſhall be ſaid Perſonal Tithes. 


[Lt. A Perſonal tithe is the tenth part of the clear gain que debentur 

ex opere perſonali, his charges and expences, according to his 
eſtate, condition, or degree, to be firſt deducted. Co. Magna 
Charta, 621. 657. 640. 

C2. Tithes of %% taken at Iſland, or of herrings or pilchards, 
upon the ſea, are perſonal tithes, Mich. 14 Ja. B. R. * Gos- 
LIN AND HoRDEN, per Dodderidge. H. 14 Car. B. R. faid by 
Juſtice Jones, that in an appeal out of Ireland to the delegates 
here, in my Lord DEsuoxp's caſe, it was agreed by all 1 

ians, 


® See (C) 
pl. 4. and 
6. S. C. and 
the notes 
there. 


r 
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lians, that tithes perſonal taken in the (ea 
due deductis expenſis, and not tithes in Kind. 


T ithes.] 


out of any pariſh are 
Co. Magna Charta, 


® 39 


621. 
Tithe of * #3. Tithes of f/#»g-mills aud paper-miils are perſonal tithes, 
e Co. Magna Charta, 621. 4 | 
— per Coke Ch. J. Roll. 9884 405. a 15. Jake's caſe, See (Q) pl. 19. and the 
NOLes Uiere. ; 
Carth. 215, [. The tithes of a cru-mill are not perſonal, but predial or 
Os mixed, and of this according to the cuſtom of the realm, the 


B. R. Gum- miller ought to pay the tenth zoll-dijh tor tiches. Contra. Co 


ble v. Fal- Magna Charta, 621.] 
kintam. 
S. P. the Court doubted what tithes ought to be paid out _ a tithable gu; whether only perfonal 
tiches, viz. the 10th of the clear gain, or eie predial tiches, viz. the tenth of ail the income in ge- 
nezal, and therefore a proi.ibition was granted generaily, on purpoſe that the point might come before 
them upon a declaration and demurter to it, fo that the matter might receive a ſolemn determination 
by the Court. Show. 281. Gurmiey v. Faikenbam. S. C. and by Holt Ch. J. the tenth 
toll. di ſn is the tithe; it is not the owrer of the mill, nor the owner of the grain, that has the profits 
but the miller; and this is a predial tithe, becauſe payable ectori loch, viz. where the mill is, and not 
merely where the parſon lives. It ſeems reatonzble, that the par.on ſhou;d have the 10th toll-diſh. 
Ad jornatur. 4 Mod. 45. Grimly v. Fawlkingham, S. C. but S. P. goes not appear. 
The defendant bad libelied in the ſpiritual court for the tithe of a corn mill as predial t. the. the plain- 
tiff ſet forth in his anſu er, that he conceived the tithe of a corn-mill to be a ferſongetitae; and th 7 
fore prayed to be allowed all his neceſſary charges in at enving the null betore the titi.e thail be paide 
The judge over- ruled this plea, and decreed that the plaintiff ſhould pay theſe tithes without any tech 
deduction. Upon which Mr. Dennifon moved for a prohibition, and cited the caie of CiaRERLAIN 
v. Clir rox, determined in the houſe of lords the 2cth of June 1706, whetcin it was 3eiolved, Wat 
the tithe of a corn mill was perſonal-tithe ; accordingly a rule was made to ſhew cauſe. 2 Bd. 
Rep. in B. R. 336. Mich. 7 Geo. 2. Donat v. Lowther. 


Tt on 4 5. Mr. Newte being rector of the portions of Pitt and Tid- 
houſe ar comb, of the rectory and pariſh church of Tiverton, in com' 
peers, on Devon, and an hor fe-mill for the grindis , malt being erected 
appea! from within the ſaid portions by the corporatie: of the ſaid borough, 
kreten, who in 1699 had leaſed the (: he appeNants for th 
Exchequer, Who in 1699 had leaſed the ſame to the appellants for three years, 
that the at 3ol. per annum. Newte preferred his bill in the Exchequer, 
Gris of Mich. 3 Ann. and on 20th February 1705, the cauſe was beard 
3 and debated, and the Court took time to deliver their opi- 
üithes, nions until the next term after; and on 22d April 1706, the 
aainft Cve- Court of Exchequer were unanimouſly of opinion, that tithes were 
ral ſec ming 


authorities 
or doubt: in 


due for this nev erected mill, and that ſuch tithe was the tenth 
toll-dith, and decreed the appellants to account with the reſpon- 


3 42 wing dent accordingly, viz. fror the 8th of May 1599, to the 8th of 
conſequence May 1701, and alſo to pav coſts; from v hich decree the defend- 
of their be. ants in the Exchequer appc aled to the Houſe of Lords. 1. Becauſe 
—— the tithe of an horſe malt-mill was 2 perſonal tithe, for there was 
the tenth NO natural increaſe from it, but only a profit ariſing from the in- 
1 vention of 2 machine, and the labour of a man and horfe; and if 
corn ground it were perſonal, the ſame could only be for the tenth of the neat 
belongs to Profit, deducting all charges. 2. If a perſonal tithe was due for 
. ſuch mill, it was only due where perſonal tithes have been by 
gart of ths cuſtom paich for 40 years before the ſtatute of E. 6. 3. The ap- 
aher pr gti, pellants only took 2d. per buſhel for grinding, and the reſpon- 
after the dent did not prove any cuſtom, nor the valuc cf the tenth toll- 
charge of 


wetting the 


diſh, nor wk other toll to be taken by the appellauts. 4. That 
/ nt 


bruary following; 


Diſmes, [or Tithes.] 


me tenth toll-diſh would be more ſometimes than the whole pro- 


prictors gains, conſidering the expence of crecling and maintain- 
ing this mill. 5. That the corn will pay tithe twice, for that moſt 
of the corn that was ſo ground was grown with the ſame pa- 
riſh, and ſo the tenth paid to the reſpondent in the held : and if 
any was ground that grew elſewhere, the ſame did in libe man- 
ner pay the tenth to the incumbent where it grew. 6. This de- 
cree will introduce a new ſort of tithe, and will affect a great 
many people in London here there are many ſuch mills, and 
ſome thouſands of them are in other parts of the * kingdom, and 
if this decree be athrmed they muſt all pay tithes. On the re- 
ſpondent's part it was inſiſted, 1. That tithes were due both by 
the canon and ſtatute law for new erected mills; that tithes were 
by the canons due for all mills, and by Artic. Cler. cap. 5. for 
new ereed mills, which expreſsly provides that 770 profibiticn Sali 
lie in ſuch a caſe. 2. That there had been from time to time ſe- 
veral reſolutions and decrees for tithes of mills. 3. That tlie roſt 
of the mills within the reſpondent's portions had all along paid, 
and did ſtill pay, tithe or 2 compoſition for the fame, and every 
modus for a mill @roves tithes to be due, ii they were not Cil- 
charged by ſuch modus. 4. That it was a predial tithe, and the 
tenth toll-dith payable for the fame, and ſo was both the canon 
and cuſtom and utage of this kingdom. $5. That this was not a 
double tithe, for it was paid by diiterent perſons and for diſferent 
purpoſes, viz. In the firſt caſe by the owner of the corn; and in 
the ſecond cafe by the owner of the mill. This cauſe was heard 
at the bar of the Houſe of Lords Monday 20 January 1706-7, and 
upon ſome debate in the houſe, the conſideration of tithes pre- 
dial mixed or perſonal were due for ſuch a mill, and if any due in 
what manner payable, was referred to the judges, who after ſe- 
veral adjournments attended in the houſe on the 17th day of Fe- 
and all the judges of the King's-Bench and 
Common-Pleas (except Juſtice Powell) were of opinion unani- 
mouſly, that the tithe due for a new erected malt-mill was a per- 
ſonal tithe only, and Ch. J. Holt and Ch. J. Trevor held, that 


there was no tithe due at all for ſuch mill, becauſe a perſonal 


tithe was due only where it had been paid within 40 years before, 
according to the ſtatute of 2 & 3 E. 6. cap. 13. f. 7. Upon 
which the lords reverſed the decree of the Exchequer, but or- 
dered that Mr. Newte ihould be paid the tenth part of che profits, 
&c. deducting all charges and expences, as reparations, &c. and 
that the appellants ſhould account with him in the Court of Ex- 
chequer for theſe profits, &c. Monday 17th day of February 1706. 
It is ordered and adjudged by the lords ſpiritual and temporal in 
parliament aſſembled, that the decree of the Court of Exchequer 
complained of in the petition of Roger Chamberlain and Francis 
Plympton ſhall be and is hereby reverſed ; and that the plaintiff in 
the court below John Newte (the now reſpondent) do recover his 
tithes of the ſaid mill in the nature of a perſonal tithe only ; that ts 
to ſay, the tenth part of the clear profits ariſing rom corn ground in 
She faid mill, over and above all incident charges ; and to that end 
an 
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mill, and 
the other 
Charges of 
ſervants, 
horſes, and 
other ex- 


a pence; de- 


ducted. 
Abr. Lqu. 
Pales, 306. 
Neat v. 
Chimber- 
n 
S. C. cited 
2 Wms. 
Rep. 62. 
as de termin- 
ed in the 
houte of 
lands upon 
an appeal 
from a de- 
cree of tlie 
Court of 
Exch quer, 
where tlie 
bill was 
brouzhe for 
the tithes of 
a ma't-m:ll 
in Tiverton, 
in Devon- 
ſhire, and 
where the 
lords deter- 
mined, with 
the aſſiſtan ce 
of $ judges, 
( whereot 
Holt Ch. J. 
was one) 
that mills 
v.ere tithe- 
able, but 
tiiat the ſame 
Was 4 per- 
ſonal tithe, 
and fo ougit 
to be paiv 
out of the 
C'car gain, 
aiter ail 
manner of 
charges and 
expences de- 
ducted. And 
up*r. the 
authority of 
this caſe, 
the Mater 
of the Rolls 
decreed, 
Trin. 1723, 
in caſe of 
Culeten v. 
Erightwell, 
the mill in 
qQueltion 
tene d pay 
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tithes, but an account is to be taken of the profits of the ſaid mill, and 
ny charges for the time paſt within the time of the demand of the 
only paid as plaintiſt John Newte's bill in the Exchequer and ſince, and the 
a 2 ſaid tithes do ſo continue to be paid for the future. And it is 
Wise hereby ordered that the ſaid Court of Exchequer do cauſe the 
Rep. 46:. faid account to be taken, and what ſhould be found due thereon 
tr for paid accordingly. MS. Rep. Mich. Vac. 5 Ann. Chamberlain 
4 FP -N. 1 15S 5 £ 

a Newte. | 
ſonal, for it is not natural increaſe, being only profit arifing from the invention of a machine, and the 
labour of man and horſe, and perſonal can only be for the tithes of the neat protit, deducting all charges. 
MS. Tab. January 20, 1706, Chamberlayn v. Plympton, | 


[ 41 ] (N. a) Perſonal Tithes. 


In what Caſes they are due. Of what Things they 
ſhall be paid, 


[1. N perſonal tithes ſhall be paid our 20 the clear gains of the 

| party. Mich. 14 Ja. B. R. per Curiam.] 

Roll. Rep, _ [2: 4s if the owner of a ſhip lends it to mariners to go te Iſland 

419. pl. 5. for fiſh, upon a certain quantity of fiſh to be paid to him upon their re- 

S. C. but turn, no tithes upon their return ſhall be paid by the mariners to 

abt open. theparſon out of thoſe fiſh which the owner ſhall have for the hire 
of his ſhip, becauſe this is a perſonal tithe, and for that that is but 
of the clear gain; and ſo in Devon upon the hire of a ſhip or boat 
to take pilchards or herrings. Mich. 14 Ja. B. R. per Doderidge, 
in GosLIN AND HORDEN's CASE.] | 

8 [. If a man purchaſes an houſe for zool. and ſells it again in a 

Fol. 657. ſhort time for $001. yet no tithe ſhall be paid of the gain (*) 

wy thereof, for this is againſt the common law. M. 11 Ja. B. R. 
between Davies AND 'ToLBiN reſolved, and a prohibition 
granted.] | 

5. 2 & 3 E. 6. cap. 13. ,. 7. Every perſon exerciſing merchan- 
dizes, bargaining and ſelling, cloathing, handicraft, or any other art 
or faculty, being ſuch perſons and in ſuch places as within theſe 40 
years have uſed to pay perſonal tithes, or of right ought to pay other 
than ſuch as the common day-labourers, ſhall yearly at or before Eaſter 
pay for his perſonal tithes the tenth part of his clear gains, his charges 
and expences according to his eſtate or degree to be deducted. | 

6. 8.8. In all ſuch places where handicraftſmen have uſed to pay 
their tithes within theſe 49 years, the ſame cuſtom ſhall continue. 

7. 2 E. 6. cap. 13. / 9. If any perſm refuſe to pay his perſonat 
tithes, it ſhall be lawful to the ordinary of ue dioceſe — 5 the party 
1s deelling, to call the party before him, and examine him by all lawful 
means, other than by the parties exon cath, concerning the payment of 


the ſaid perſonal tithes, 
| 8. A 


Dilmes, {or Tithes.] 
n libelled in the ſpiritual court agam/? an innkeeper 
i 74 profits of his kitchen, flables, and wine-cellar, and 
alleged in his hbel that he made great gain in ſelling his beer, 
which he bought for 5 00l. and ſold it for 10001. that negotiando 
& traficando he gained in the whole 30001. and better; the Court 
granted a prohibition. 2 Bulſt. 141. Mich. 11 Jac. Dolley v. 


Davis. 


(O. a) Tithes Extra-parochial. Who may have them. 


Ci. ANY ranger may have a portion of tithes in the pariſh of 
A m_ pariſon. 14 Hf. 4. 17. 44 Aft. 25.] 

[2. 3 E. 1. Rotulo Clauſarum Membrana 3. the Abbot de Bur- 
go Petri had by the charters of divers kings decimam wenationis 
capt” in foreftis regis infra comitatum Northt' 8 E. 1. Rot. Clau- 
ſarum, M. 2. accordingly in foreſta regis citra Trentham.] 

[3. 13 E. 1. Rotulo Patentium, M. 6. the dean and chapter 
* NM. 8. had the tithe in foreita de Claringdon ex conceſhone 
regis.] 


421 
®* Quzere, if 
this be not 
mifprinted 
for N. S. 
and intended 


to ſignify New Sarum, which is but a ſmall diſtance from Clarendon. 


C4. The Ling ſhall have the tithe in places which are out of any 
pariſh, as in foreſts, and the like, and may grant them by bis lei- 
ters patents, and the patentee ſhall have them. + 22 Afi. 75. D. 
Proxys, 4 Co. 2. the Biſhop of Wincheſter, 44. for he is perſona 
maxta. ] 

Br. Patents, pl. 33. cites S. C. Pr. Prerogative, pl. 47. cites S. C. 
gative, pl. 143. cites S. C. Br. Juriſdiction, pl. 64. cites S. C. 


* 


+ Br. Scire 
Facias, pl. 
154. cites, 
22 Aſi. 75. 
— Þr. Dis- 
mes, pl. 10. 
cites S. C. 


Br. Prero- 


[5. Libro Parliamentorum, fol. 19. inter placita in parliamento 2 Inft. 647. 


de 18 E. 1. the Prior of Carliol and the Biſhop of Carliol's caſe, 
it is there ſaid, that the zithes of land within a faref which is out 
of any pariſh, belongs to the king, becauſe he is foreſta prædict' 
villas zdificare, eccleſias conſtruere, terras aſſertare, & eccleſias 
illas, cum decimis terrarum illarum, pro voluntate ſua cuicunque 
voluerit conferre poteſt, eo quod foreſta illa non eſt infra limites 
alicujus parochiz.] | 
6. There is a fenn called Mildmore, in com' Lincoln, which is 
not known to be in any pariſh within. Whereupon it was or- 
dered in the Exchequer that in this caſe the tithes ſhall be paid 13 
the parſon, vicar, or penſionary, Wc. where the owner of the cattle in- 
habits ; but if the tithes have been paid to the parſon of any pariſh, 
time out of mind, Oc. though it is not known in what pariſh the moor 
or common 1, they ſhall be continued to be paid in the ſame pariſh 
where they have been uſed to be paid. But where no uſe of pay- 
ment had been as before, nor the pariſh certainly known, they 
thall be paid to the parſon or vicar where the owner dwells, by a 
proviſo in the ſtatute 2 E. 6. cap. 13. Sav. 60, 61. pl. 136. 7 May, 
26 Eliz. in Scacc. Wildmore Fenn's caſe. 
7. The 


13 = 


ſame record 
cited. 
See (P. a) 
pl. 20 


Diſmes, [or Tithes.] 


2 7. The canon law is, that the biſhop is to have all tithes grow- 
biſbop of the ing on lands not aſſigned to any pariſh within his dioceſe z yet 
dioceſe ſhail this canon being againſt the law of the land, never had allow- 
_ = ance within this realm, for in ſuch part of the foreſts as are out 
Had, not of any pariſhes, the king ſhall have them. 2 Inſt. 647: 


nds not 
within any pariſh there, but in England the king ſhall have them by the cuſtom of the realm; Arg. 


quod fuit conceſſum per Coke and Hobart, that the king ſhall have them. Roll. Rep. 454+ Hill. 


42 


By the civil 


34 Jac. in Cam, Scacc. 


8. If land: are diſafforeſied, and be within a pariſh, they ought 


to pay tithes; for their not paying tithes, being in the hands of 
the king, is but an immunity for that time only. Sty. 137. Mich. 
24 Car. Baniſter v. Wright. 

9. The parſan of the rectory of A. by right of preſcription, hath 
interęſt in and to the predial tithes in the pariſh of B. where there are 
divers barren heaths and waſte grounds converted inty tillage, which 
never before yielded any profit to the church; the parith church 
F B. ball have theſe tithes, becauſe they are decimæ novalium, viz. 
ariſing of ſuch grounds as never were manured, nor yielded any 
profit at all to the church before; becauſe by, the foundation of 
every church, the tithes in general of that and every pariſh are 
due to their own proper and peculiar church. Now toraſmuch 
as the church of A. &c. could never before be in the poſſeſſion 

L 43 ] of the tithes of theſe waſte grounds, becauſe they never were in 
being, and becauſe the law is tantum preſcriptum eſt quantum eſt 
poſſeſſum & non plus; and alfo becauſe preſcription is not extended 
ad futura, viz. it reaches not to profits of tithable grounds to 
come, it ſtandeth with great equity that the church of B. ſhould 
reap and receive theſe tithes. The Tithing Table, 7, 8. cites ſe- 


veral books of the civil law. 


* 


(P. a) [ Tithes Extra-parochial.] 
To whom they belong ds Jure. 


* _ of TH tithes of ſuch places as are out of any pariſh belong de 
* jure to the king, as foreſts, and ſuch like. 22 Atl. 75, 
LC per Thorpe. ] 


See (O. a) 
þ!- 4+ aad the notes there. See (O. a) pl. 5. 


[2. 18 E. 1. Libro Parliamentorum, 19. b. upon a ſuit for 
tithe between the parſon and the grantee of the king, &c. Wil- 
helmus, qui ſequitur pro domino rege, dicit, quod decimæ præ- 
dictæ ad dominum regem pertinent” & ad nullum alium, quia 
dicit, quod prædictæ placez ſunt infra bundas foręſtæ ipſius domins 
regis de Inglewod, & quod ipſe dominus rex in foreita ſua prædicta, 
villas zditicare, eccleſias conſtruere, terras afiertare, & eccleſias 
las, cum decimis terrarum illarum, pro voluntate ſua cuicunque 


voluexit conterre potelt, co quod ſoreſta illa non eſt infra limites 
19 | alicujus 
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'Diſmes, [or Tithes.] 


v1icujus parochiæ & petit quod decimæ illæ domino regi remaneant, 
prout debent ratione prædictæ, &c, ] 

3. 2 E. 6. cap. 13. / 3. Every perſon which ſhall have any beafts 
er cattle tithable depaſturiug en any waſte or common ground, whereof 
the pariſh is not certainly known, ſhall pay their tithes for the increaſe 
of the ſaid cattle to the parſon, owner, or their farmers, of the pariſh 
or place where the owner of the ſaid cattle inhabiteth. 

4. S. 4. No perſen ſhall be ſued or compelled to pay tithes for any 
land, which by the lawvs of this realm, or by any privilege or pre- 
ſumption are not chargeable ith ſuch tithes, or that be d:ſcharged by 
any compofition real. 

5. Libel by a vicar for tithes of young cattle, and ſurmiſed, 
that the defendant was ſeiſed of lands in Middlefex, of which 

ariſh he was vicar, and that the defendant had common in a great 


| qvaſte called Sedgmore Common, as belonging to the lands in Mid- 


dleſex, and put his cattle into the ſaid common; the defendant 
ſuggeſted for a prohibition, that the land where his cattle went 
was not within the pariſh in Middleſex, but no prohibition was 
granted, becauſe of the clauſe in the ſtat. 2 E. 6. cap. 13. that 
tithes of the cattle feeding in a waſte or common where the pa- 
riſh is not certainly known, ſhall be paid to the parſon of the pa- 
riſh where the owner of the cattle lives. Mod. 216. pl. 3. Trin. 
28 Car. 2. C. B. Anon. : 

6. Bill brought by the rector of S. for tithes F beaſts fed upon 
a common. Defendant by anſwer inſiſts, that the common. extends 
into ſeveral pariſhes, and that the cuſtom was, that every farmer 
ſhould pay tithes to the rector where he lived, and that he lived 
in another pariſh, and he paid the tithes to that rector; but there 
being proof that e cattle ꝛuus driven npon that part of the common 
that lies in S. there was a decree for the rector of S. but reverſed 
becauſe the cuſtom was good, there being no incloſures, MS. 
Tab. Jan. 1710. Mickleburgh v. Criſp. 


(Q. a) Payable, At what Place. 


1. PRESCRIPTION to pay the zithe-milk at the parſonage- 


| houſe, or at any other place, is good enough, Per Pop- 


ham. Cro. E. 609. pl. 15. Paſch. 40 Eliz. B. R. in caſe of 
Auſten v. Lucas. | 


mond B. becauſe where there is no euſtom, the common law prevails z but Ld. Ch. R. and the other 
two barons agreed that it ſhould be delivered in the church- porch, becauſe the neighbouring puithes did 
15; and fo it was decreed. Raym. 278. Paſch. 31 Car. 2. in Scacc, Dod v. Iagleton. 


Rep. 329. pl. 409. S. C. ruled accordingly. 


church porch, but only to ſet them out. 


is an equitable one. 


W E 


. S. C. eitel 12 Mod. 206. by Holt Ch. I. who 
faid that thi; was a mere equitable decree, guided by the cuſtom of the neighbouring pariſhes ; and that 
a pariſhioner is not obliged of common right to deliver his dithe- m either at the vicarage haute or 
I. d. Ray. Rep. 259. cites 8. C. and Rok by J. held 
according to Kaym. but Holt Ch. J. contra, and cited 3 Cto. Gon. Avttin v. Lucas, where Popham 
held, that a preſcription to pay it at the parſon': houſe is a good modus, and that the reſylution in Payme 
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Tithe milk 

ſhall be de- 

livered at 

the parſon- 

age- houſe; 
er Ray- 


——— Free. 


2. A 


Diſmes, ſor Tithes.] 


2. A cuſtom was laid to pay ?ithe-milk of cows to the vicar? 
Kc. af the place where the cows were milked, It was argued that 
| this cuſtom was void for uncertainty, there being no place cer- 
| tain mentioned, ſo that it is in the power of the owner upon the 
tithing nights and mornings to milk them in ſeveral places, and 
it there leave the milk, which being to be paid on certain evenings 
and mornings, it would be impoſſible for the vicar to have ſo many 


W ſervants to attend at every milking place to take the milk, and ſo 
| i 1 | may be deprived of it; befides in law, tithe-milk in kind ought 
$i to be carried by the proprictor either to the parſonage-houſe or to 
Fl, the church-porch. The court held the cuſtom void. Carth. 461. 
| li Mich. 10 W. z. B. R. Hill v. Vaux. 

14 


(R. a) Payable. At what Time. 


1. THE tithes belong to the parſon as ſcon as ſevered by the pa- 
riſnioners; per Manwood J. 3 Le. 24. pl. 50. Mich. 
15 Eliz. C. B. in caſe of Tottenham v. Bedingſield. | 
2. Tithes ought to be paid as /5911 as the tenth part can be nvell 
ſevered from the nine, if there be no cuſtom to the contrary 3 and 
ſo it is for corn and hay, as ſoon as it is made into ſhocks or cocks. 
Freem. Rep. 335- pl. 416. Mich. 1698. in Scacc. Anon. 
3. All tithes ought to be paid /5 /zon as they may be fit for the 


parſon to receive them; ſo calves at ſuch an age, and other things 


Dod v. Ingleton. 


C45] 6. a) Payable, In what Caſes, though there is 
no Product. | 


-" WIEN tithes are payable by com, they ſhall be paid, 

though the lands are not rented, or /ay eb. Hardr. 184. 
pl. 9. Paſch. 13 Car, 2. in Scacc. in caſe of Holbcech v. 
V hadcock. 
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(T. a) Who capable. 


Cro.F. 299. I. THE king was capable of tithes at common law; for he 2vas 
perſoma mixta ; reſolved. 2 Rep. 44. a. in the Biſhop of 


— — 


1 Wincheſter's cafe, and cites 22 Aff. 75. 

j S. P. agreed 2, And /o Twas his patentee by the prerogative of the king; re- 
Ft per , ſolved. 2 Rep. 44. a. cites 5. C. | 
f | S. C. to. 3. But the king's /efſee ſhall pay tithes, though the king never 
Aa 26. l- 55. paid any; for the king is privileged by reaſon of his prerogative, 
$71 1 3 & Cro. E. 511. incaſe of Wright v. Wright. Arg. cites it as ad- 
Fit Tees judged, 31 Eliz. in the Exchequer. 

111 In a nota at i | | 
the end of the ca. — Jo. 387. pl. 3, Paſch. 12 Car., S. P. in caſe of the Earl of * 


Pl 


as the matter will bear. Raym. 277. Paſch. 13 Car. 2. in Scacc. 
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worn v. LI ECA; reſolved, and that the council of Lateran does not bind him, unleſs where he vo- 


luntarily ſubmits to it, that this was à perlonal privilege wilich non egreditur perfonam, and their grantee 


ſhall not have benefit of its 


4. 28 H. 8. cap. 11. /. 4. If any ordinary take the fruits, tithes, 
profits, or ca ualties, belonging to any parſonage or ther ſpiritual be- 
nefice, Oc. during the vacation of ſuch benefice, Wc. and the ſame 
upon reaſonable requeſt dees not rejtore t9 the next incumbent, or inter- 
rupt the incumbent to gave the ſame ; every perſon fo doing hall for 

ert the treble value of ſo much as he ſhall have received: the moiety of 
which forfeiture hall be to the king, and the other moiety io the in- 
cumbent, to be recovered in any of the king's courts. | 

5. In a prohibition againſt a parſon who ſued for tithes, it was 
ſurmiſed, that the cler of the pariſh, and his predeceflors, aſſiſt- 
ants to the miniſter, have uſed to have 58. for the tithe of the 
place, where, &c. It was the opinion of the Court, that if this 
ſpecial matter be ſhewed in the ſarmiſe, it might perhaps be good 
by reaſon of long continuance z and that by this the parſon 1s 
diſcharged from finding the clerk ; which perhaps he ſhall be 
charged with, ang ſo is as a payment of tithes to the parſon him- 
ſelf; but they held by common intendment tithes are not payable 
to a pariſh clerk, and he is no party in whom a preſcription can 
be alleged, becauſe he is dative and removeable ; wherefore a 
conſultation was awarded. Cro. E. 71. pl. 26. Mich. 29 & 30 
Eliz. Savell v. Wood. 

6. None by the common law had capacity to take tithes, but c 
ſpiritual perſons, or perſona mixta, and regularly no mere layman 
was at common law capable of them, unleſs in ſpecial caſes ; for 
no layman, unleſs in ſpecial cafes, could at common law ſue for 
them in Court Chriſtian, viz. for ſubſtraction of them; re- 
ſolved. 2 Rep. 44. a. Paſch. 30 Eliz. the Biſhop of Winchef- 
ter's caſe. | | 


Mo, go. 
PI. 1274. 
S. C. held 
according ly. 


Oro. E. 5125 
. 36 


pl. 36. 
Wright Vs 
Wright, 
S. C. & S. P. 
but that by 
way of re- 
tainer he 
may well 
have them, 


and cites 8 E. 4. 14. Regiſter, fol. 38. and F. N. B. 41. (G) and that there it is held that an aſſigues 


may hold diſcharged of tithes, 


[46] 


7. Tithes cannot be ſaid to be parcel of, or appendant to, a ma- For they are 


nor, and the difference is between a tenth and tithe, the firſt is tem- 


ſoiritual, 
and of a 


poral and the other ſpiritual. Cro. E. 599. pl. 5. Hill. 40 Eliz. distinct na- 


B. R. Pigot v. Hearn. 


tute, and ſo 
cannot be- 


long to a manor, and the Court held, that a man cannot pr:ſcribe for tithes as parcel of a manor; but 
if he had preſcribed to have decimam partem granorum, it had been good, but not to have fortionem deci- 
marum, and a conſultation was granted. Cro. E. 293. pl. 7. Hill. 35 Eliz. B. R. Sherwood v. 


Winchcomb. 


dame caſes cited Saund. 142. 


8. Pariſhioners preſcribed that there had been a curate or an 
incumbent by appointment of the redtor, who adminiſtered the ſa- 
craments, &c. and that the cuſtom of the pariſh, time out of 
mind, was, that the curate ſhould have all tithes renewing within 
that pariſh, except decimas granorum which were paid to the par- 
ſon, and that every pariſhioner who had fo paid the tenths to the 
curate, was diſcharged againſt the parſon; but the preſcription 
was held ill; for the rector may remove the curate at his pleaſure. 
Noy, 15. Mich. 2 Jac, B. R. Bott v. Brabalon. 


E 2 9. One 


3 


—— — d . 
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9. One who was accepted for a chaplain to a chapel of eaſe which 
ewas not preſentative or donative, libelled for tithes of the inhabitants 
within the precinct of the chapel ; and a prol:ibition was granted. 
Litt. Rep. 72. Mich. 3 Car. C. B. Anon. | 

10. An trcumbent prefented by ſiniony cannot ſue for tithes againſt 
his pariſhioners. Mar. 84. pl. 109. Arg. cites Mich. 10 Jac. 
Stamford v. Dr. Hutchinſon. 

11. Appropriator gate a reftory by will to the maintenance of a 
miniſter there for ever, reſerving no nomination of a miniſter 
there, and ſaying nothing about a 19mination. Ihe deviſe was void 
at common law, being made to no certain perſon. The eſtate 
thereof came to J. S. who nominated A. to be miniſter and ſerve 


the cure; afterwards B. ſuppoſing a lapſe to the crown, was pre- 


ſented, inſtituted and inducted as if the church had been void. 
J. S. the rector, ſuppoſing that the nomination of the miniſter 
belonged to him, nominated A. It was urged for B. that here is 
a pious uſe wholly ſubject to this court, and that coming in by 
the ordinary, though he was net parſen or vicar, | but curate only,] 
was allcaved by the biſhop, and decreed accordingly that he ſhould 
have the tithes. 2 Ch. Caſes, 31. Trin. 32 Tar. 2. Perne v. 
Oldfield. . 
Skin. 51. 12. The prior of N. being ſciſd of the manor of N. and of the 
">> tithes thereof, femul WT femel as of a portion of tithes, 2 5 . 
Bo 239. granted the mauer and tithes ts A. and his heirs, rendering rent, and 
S. C. but he entered and held it diſcharged of tithes, aud after granted tus hides 
open of land, part of the manor, to S. with the tithes thererf, and A. and 
—2 Show. Vis heirs paid the rent ts the ſaid prior till the diſſolution, and after ts 
239. pl. 403. the king and his aſſigns. It was adjudged, that the two hides 
— ſhould be diſcharged of tithes, for the prior might preſcribe for 
in C. B. tithes en prender, and being well in him, he might grant them 
affirmed. to A. paying 58. rent, and ſo a judgment in C. B. affirmed 


1 in B. R. 2 Mod. 320. Trin. 34 Car. 2. in B. R. James v. 


gved by the Trollop. | 
reporter. | 
13. A layman is not capable of tithes en prender, but a layman 
is capable of paying and taking a mzdus in lieu of tithes. Agreed 
by council. Arg, 2 Show. 440. Mich. 1 Jac. 2. in cafe of James 
v. Trollop. 


[47 ] (U. a) Barren Lands. And what ſhall be ſaid ſuch. 


Here are I. 2 & 3 E. 6. ALL ſuch barren heath or awaſle ground, other 
3 — cap. 13. / 5. than ſuch as be diſcharged of tithes by act of 
diſcharge of Parliament, which before this time have paid no tithes by reaſen of bar- 
the tithes - renneſs, and ſball be improved and converted into arable ground or 
1 meadboꝛv, ſhall * after ſeven years after ſuch improvement pay tithes 
but be rea- Corn and hay growing upon the ſame. 


fonab.e con- 
ſtruction it impliedly amounts to a diſcharge during the ſeven years, and the ſeven years ate to be ac · 


counted next after tas improvement. 2 Init, 656, 


Dilmes, [or Tithes.] 


is | Only fuch 
15 Freem. Rep. 335 pl. 416. 


Mich. 1698. in Scacc. Anon. 
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is intended barren land, which before the ploughing produced no profit to the owner, 
Bendl. 80. pl. 122. 2 Eliz. 3. P. 


WT fays, that it is ſo underſtood by the opinion and judgment of the common law. ——S. C. cited D. 170. 


b. Marg. pl. Fo 


2 Eliz. Anen.— 8. C. cited D. 17. b. Marg. pl. 5. 


Anon. —8. C. cited D. 170 b. Marg. pl. 5 


2. S. 6. F any ſuch barren auaſie or heati-ground, hath before this 
time been charged with tithes, and that the ſame be hereafter improved 
and converted into arable ground or meadow, the owners ſhall, during 
ſeven years after the improvement, pay ſuch kind of tithe as was paid 


for the ſame before the improvement. 


Waſte ground is underſtood ſuch ground as no man claims for his own, or no man can tell to whom it 
certainly appertains, and lies unincloſcd and unbounded with hedge or ditch ; but ground that lies in- 
cloſed, and hedged and ditched in 10 as the land is known, is not waſte ground. Bendl. 80. pl. 122. 


Heath ground i intended ſuch ground 25 1s diſperied and lies in common. Bendl. 80. pl. 122. 2 Elis. 


2 3. A ſuit was in 15: eccletiaſtical court fer rithes of wheat and 5. E, cited 
2 rye on 60 acres of d. Tt he defendant moved for a prohibition, cb. J. Hob 
- dſuggeſting that the lands were barren heath and waſte grounds. 2017, and 
It was found by verdif that it ⁊uat barren, but that of 30 acres of = -= ar 
, tithe of ꝛqool and lambs had ben paid. And becauſe by another n why 3 
proviſo in the ſtagute, viz. that ſuch tithes as were paid before thought a 
XX Hfould be paid within ſeven years after the improvement, &c. as: 
and not any tithes of another nature, and becauſe the libel was geg 15 
not for other tithes than for wheat and rye, the party could not have the tithe 
1 2 conſultation, but they told him that he might commence a new {ut l but 
1 . . . . Hat upo 
3 in the eccleſiaſtical court for tithes of avoel and Lan in the 30 acres pans, 
3 nf in roved, ID. 170. b. K. a, I. 6. Mich. 1 & 2 Eliz. viſement 
vv / P 3 / P * 
1 Pells v. Sanderſon. : they reſolv- 
9 ed the con- 
2 1 trary, for he had no right to purſue his ſuit for the corn. 
% 


33+ 4 
3 
EY 


4. If land be full of He ard buſhes from time whereof, &c. 
and it is grubbed up and made meadow or arable land, tithes ſhall 
be preſently paid thereof, notwithſtanding the 2 & 3 E. 6. 13. 
XX for thoſe lands were not nuturally barren, but became fo by negli- 
8 gence or ill huſbandry, and the ſtatute mtends only barren land 
made good by induitry. Cro. E. 475. pl. 3. Trin. 38 Eliz. B. R. 
in caſe of Sherington v. Flegtwood. | ; 
not appear. Mo. 599. pl. 824. S. C. but S. P. does not appear. S. C. cited 
of Farington's caſe, by Coke Ch. |. RIA. Rep. 354+ in pl. 4. Paſch. 14 J. 
S, C. cited by Coke Ch. J. as refolved. 
Rep. 335+ pl. 416. Mich. 1698. in Scacc. Anun. S. P. 


25 


uh os >. 2 
N Fo ie 
* 
— - 
— 


5. Fenny land drained is not exempted by the act. Mo. 430. 


pl. 603. 


6. Land which has broom is not within the ſtatute of 2 E. 6. 
for it is not barren land, and therefore if converted into arable 


3 tithe; per Coke Ch. J. Roll. Rep. 39. Trin. 12 Jac. 


7- If a man at a great expence gains land from the fea, which 
was marſh and ſandy land, and covered with fait water, and after- 
E 


3 


wards 


2 Inſt. 656, 
S. C. & S. P. 
reſolved. 
Mo. 909. pl. 
1278. S. C. 
re ſolved. 
Gouldſb. 
147. pl. 66. 
8. but 
S. P. does 


by the name 
3 Bulſt. 165. 
Bendl. 80. pl. 122. 2 Elia. Anon. 8. . Freem. 
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If land be 
over ẽ,jĩ 


with water, 


and #fterv ards gained by indußry, tithes ſhail preſently be paid, though the overflowing had been time 
whereof, &c. Cro. E. 475+ pl. 3. Trin. 38 Eliz. B. R. incaſe ut Sheringron v. Fleetwood. 


Roll. Rep. 


354+ pl. 4. 
Buck Vs 
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Witt, S. O. wards converts it inte arable land, he ſhall pay tithes preſently, be- 

EE: cauſe this land is not barren of its own nature, but only by acci- 

withtanding dent, by reaſon of the ſand and ſalt-water overflowing it. Agreed 
per Cur. clearly. 3 Bulſt. 156. Paſch. 14 Jac. Witt v. Buck. 


it was in- 
fitted that * 
the party F.2d been at great coſts in making mounds to keep out the ſea, and that the ſtatute was made 


for the encouragement of huſbandry. 


Filet). 1. 


. 8. If theep were kept on barren land, or if yielded any profit 


which yielded tithes, this A ought to be paid within tle ſeven 
years. Per Richardſon Ch. J. Litt. Rep. 311. Mich. 5 Car. 
C. B. Flower v. Vaughan. 

9. In action on the ſtatute 2 E. 6. the caſe was an incloſure 
was part of the waſte, and it was turned into a paſture, and held 
that though it was of ſmall value, viz. 2s. per ann. and never 
ſown or turned into meadow, yet it ſhall pay tithes, and the very 
inclaſure is an improvement, and it is no waſte ground within the 
ſtatute to be freed from 2zi2hes for a time, &c. Clayt. 127. pl. 226. 
March 1647. Anon. | 

10. Barren lands to be exempted from tithes within the mean- 
ing of 2 E. 6. muſt be ſuch land as is barren /uapte natura; and 
on ſuggeition for a prohibition to a ſuit for tithes of ſuch lands, 
it mil be alleged to be barren ſuapte natura; per Powell J. 2 Ld. 
Raym. 991. Trin. 2 Ann. Anon. 


17 rd 11. Prohibition for ſuing for tithes of barren lands newly culti- 
_—_ oy vated was denied, iſt, Becauſe the plaintiff did not ſuggeſt that 
fore, xx They were ſuapte natura fleriles. 2dly, Becauſe there was no aſſi- 


wood, cc. dawvit that this auat plended in the ſpiritual court, 6 Mod. 86. Mich, 
IT 15 Not 


"OE. 2 Ann. B. R. Anon. 
Aon dne 


flatute; for it ouglit to be ſuapte natura ſterilis. 6 Mod. 96. 2 Ann. B. R. Horner v. Bonner, 


(X. a) Diſcharge. By Common Law. 


So if he 3 J* the parſon of a church not impropriate leaſes his gebe, the 
make feof! - 


. Ice ſhall pay tithes; but otherwiſe if it had been an impre- 
Dent, : , , 2 3 , 
feoffee fall priate church, becauſe of the ſtatute of 32 H. 8. of diſlolutions. 
* Noy, 132. cites D. 43. a. 

Mich. 22 & 2; Liz. Vicarof Sturton v. Griefly. D. 47. a. b. pl. 21. Mich. 30 H. 8. ſays 
the juſtices and ſerj-ants were of ditfcent opinions as to the leaſe of parcel of the glebe, reſerving 2 
rent, and ſays ideo quæte. | 

* [ 49 ] 
The :rders 
of the C Her- 
tians, Tem- 


2. The prior of St, John's of Jeruſalem had privilege from 
Rome, viz. Ciſlertiuns, Templars, Hyſpitallers, that they ſhould nut 


lars, and pay tithes of any lands, que propriis manibus aut ſumptibus excolunt, 
Hejpualters, but their termsrs and all other occupiers paid tithes according to the 
. ſtatute 2 H. 4. * cap. 4. The prizr and confreres made a lenſe for 
tithes ſub years before the diſſolution, and the leſſee paid tithes to the church of 
ce. = Rocheſter proprietary, and the king after the difſclution granted the re- 


ondiu « ; . 
i r-. Verſion of the manor t9 B. and his heirs, in tam amplo modo as the 


v exce- prior, Oc. bad it. The term expired, the patentee and his heirs 


ſhall 
10 : 


* 
* 
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Mall hold diſcharged fi propriis manibus excolunt. But if he 
makes a leaſe, the termor ſhall pay by the ſtatute 31 H. 8. cap. 13. 
Per Ld. Keeper, Catlyn, Saunders, Southcot,and Dyer. Dy. 277.8. 
pl. 60. Trin. 10 Eliz. Anon. 


49 
luntur, XC, 
2 Rep. 44 · 
b. at the 
bottom, 
cites D 277. 
10 Eliz.—- 


This privilege to theſe three orders of religion was granted to them by the council of Lateran, anno Do- 
mini 1215. and anno 17 Johannis Regis, and was allowed by the general conſent of the realm; but 
lis privilege extends only to the lands which they had befure that general ccuncil. 2 Inſt. 652. 


3. Lands in the hands of an abbot, and of the farmers of an abbot, 
avere beyond time of memory, We. charged with tithe only of lambs and 
200, and now the parſon ſucs to have tithe of hay and grain; 
prohibition lies by the ſtatute 31 H. 8. by the word (diſcharged) 
in the ſtatute. D. 349. b. pl. 16. Paſch. 18 Eliz. Parton of 
Peykirke's caſe. | | 

4 Unity of poſſeſſion is no cauſe for diſcharge of tithes, but 
is only a ſuſpenſion during the time of the unity, but if after ſe- 
werance no tithes are paid for 20 or 3 years, they ſhall be charged 
with the payment continually, and the payment proves that the 
unity was the "y cauſe of the ſtay of payment; but if after the 
ſeverance, tithes have net been paid, it is a vehement preſumption of 
diſcharge by ſome compoſition, or that the abbey was of the order 
of Ciſtertians, or others who were diſcharged by the general coun- 
cil; per Manwood Ch. B. Savil. 62. pl. 134. Paſch. 28 Eliz. 
in caſe of Whiſcard v. Futter. 

5. Libel againſt the Bib of L. for tithes out of the manor 


of D. the biſhop ſuggeſted, that he and all his predeceſſors were ſeiſed * 


of the ſaid manor, and fo long as it 4vas in their poſſeſſions it had been 
diſcharged of tithes ; and that in the reign of E. 6. the ſaid maner 
Was conveyed to the Duke of Somerſet in fee ; and afterwards re- 
granted to the biſhop and his ſucceſſors held the preſcription good 
in a ſpiritual perſon, but not of a common perſon z and they were 
all clear that the preſcription is not gone by this interruption ; for 
tithes are not iſſuing out of the lands, neither can a unity of poſ- 
ſeſſion extinguiſh them, neither are they extinguiſhed by a releaſe 
of all right to the land. Le. 248. pl. 436. Mich. 33 Eliz. B. R. 
Lincoln (Biſhop) v. Cowper. 

6. A mere layman, who was not capable of tithes in pernancy, yet 
wwas capable of a diſcharge of tithes at commen law in his own land, 
as well as a ſpiritual perſon ; per Cur. cites 8 E. 4. 14. a. b. and 
the Regiſter, fol. 38. that this may be by grant, as by the patron, 
parſon, and ordinary, or by compeſition, as where a. pariſhioner gave 
part of his land to the parſon for diſcharge of tithes of the reſi- 
due; but not by preſcription to be diſcharged of tithes; for it is 


commonly ſaid in the law books, that he may preſcribe in modo 


decimandi, but not in non decimando. 2 Rep. 44. a. b. Paſch. 
38 Eliz. The Biſhop of Wincheſter's caſe. 

7. In caſe of a prohibition it was reſolved, that unity of the 9 
tate, and not in occupation of the land and refory at the day of diſſo- 
lation of the abbey, was not a diſcharge of payment of tithes by the 
ſtatute 32 H. 8. but if the abbot held the land at the time of the 
diſlolution in fee, and the rectory alſo, thoſe lands were always 

| E 4 diſcharged 3 


Cro. E. 2161 
J. 13 S. C. 
held accord- 
ingly.—— 
Le. 300. pl. 
411. Trin. 
31 Eliz. 

B. R. Per 
Wray, 8. P. 
— Ow. 39 
S. P. Per 
Wray. 
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diſcharged ; but if the lands were in /eaſe for years, although but 
for a ſmall term of years, the lands ſhould pay tithes ; and fo it | 
was ſaid it was adjudged in Knightley and Spencer's caſe ; and in 1 
Green and Buſkin's caſe. Mo. 528. pl. 799. Mich. 40 & 41 Eliz. 
B. R. Benton v. Trot. 1 

8. As for the council of Lateran, I never knew it pleaded in my 6 
life. Some ſay that tithes were payable of right before; but how 


4 43 — * — s > — 
0 — * 24 = FY * 
2 3 


— — 


— 


4 
v4 L 50 an eccleſiaſtical conſtitution can inſtitute or create a temporal right, 

4 . — . . 7 0 2 be. 
1105 is ſomewhat ſtrange; beſides if this created the parſon's right, it = 
141. would deſtroy all the preſeriptions and moduſes in the nation. Per 
14 Holt a counſel. Arg. 2 Show. 440. pl. 403. Mich. 1 Jac. 2. = 
| bY B. R. in caſe of James v. Trollop. = 


9. There are five ways or means whereby abbey lands are holden 
diſcharged of tithes, that is to ſay, compeſition, bull, or canon, order, 
preſcription of diſcharge, and unity of poſſeſſhon of parſonage and land, \ 
time out of mind, together with payment of tithe ; of theſe five, the 1 
four firſt diſcharges the abbots themſelves had, or might have them, 
but the fifth was no diſcharge in the hands of the abbeys, but it made a 
diſcharge of payment of tithes te the king, and theg that claim under 
him by the fawourabie canſiru diam of that clauſe of 31 H. 8. for fo 
much as that clauſe extends to; which opinion was long contro- 
verted, being confeſſed of all hands that it was no full and perfect 
diſcharge in law. 

Now of the other ur, the f three, that is, compsſition, bull, 
cr cauon, and ander, were granted and afſixed unto the lady of the mo- 
' naſtery, and were granted unto them as perſonal privileges, in re- 
* ſpect of their ſpiritual abilities or functions, and their capacity of 
tithes, and diſcharge of tithes for that cauſe; and tlierefore theſe 


— 


— . 2 - 
— — — 2 wi 
— X . —— 4 «2 
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1410 had all wanifhed and expired with the difuution f the bedr, if they 
118 had not been preſerved to the king and his patentees by that clauſe ; but 
wt: diſcharge of tithes of the lands of monaſteries by preſcription is of WM 
14 anther nature ; for having been always (as preſcription preſumes) a 
i ö in ſpiritual hands, the law judges that it 4vas never charged with 
1 tithe ; as the pleading ts, that the lands were immunes a ſelutione de- 

| A N cimarum negative, mm privative, ſcilicet, uncharged, not diſcharged, 
iis as if they had been once chargeable z the reaſon whereof was, thar 

will. being ſpiritual perſons they were able to miniſter to themſelves 

17 ſpiritual rites, and therefore performing ofſicium they might re- 

1 tain beneficium; and this non- charge ſtanding upon preſcription, 

14. was inherent to the land, not as a thing given, but as a non ens, 
"Nt lands that never yielded tithe, and land of the little monaſteries ſo 


| ll; free of tithes, the king by the ſtatute 27 H. 8. and his patentees 
pt wgre to hold free, not by reaſon of any privilege which did need 
161 | to be preſerved by any itatute, but ever by the grant of the land 
Tt by any kind of conveyance. | 
17 And therefore though I ſaid that diſcharge of bull, or compoſition, 7 
140 was to die with the corporation, yet if it were once run out, time , 
wt out of mind, it «vas then 10 be pleaded and uſed as a non-charge by pre- 2 
1:79 ſcription, which was a title of diſcharge by the temporal law, and | 
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if it were impugned, it were to be drawn by prohibition to a trial 
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Pill! at the common law, and this without the help of any ſtatute ; 
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Diſmes, [or Cithes.] 


and therefore in the Biſhop of WINCHESTER's CASE it was re- 

ſolved, that the biſhop holding lands of his bithopric, diſcharged 

of tithes by preſcription, his farmer being a layman thall have a 
prohibition for his diſcharge ; and ſo ſhall the bithop have him- 
ſelf, though he be a ſpiritual perſon ; and yet biuthoprics, and their 
lands, are in point of diſcharge of tithes at the common law out 
of all ſtatutes ; ſo then the concluſion is, that of the five ways of 
"XX diſcharge of tithes, three, that is to ſay, order, compoſition, bull, or 
1 == canon, are preſerved and kept ahve by the clauſe of diſcharge in the 
2 % fatute of 21 H. 8. and a fourth, which is wnity, is created by that 
"RE vranch, and the fifth, which is preſcription, ſtands by the cammen 
= 1 lau, and has no need nor uſe of any ſtatute ; Per Hobart Ch. 1. 
Hob. 309. Hill. 15 Jac. in caſe of Wright v. Gerrard and Hil- 


derſham. 
„ 10. There be divers diſcharges of tithes, 1ſt, Real compoſition, 
which a layman may have. 2dly, Diſcharge by reaſon of crder, as 
= Ciftertians, &c. 3dly, By realon of papal bulls. Athly, By pre- 
= ſcription, which ought to be only by a ſpiritual corporation: and 
if the ſtatute 31 H. 8. had not been made, the perſonal diſcharge, 
as by bulls, or by%caſon of order, had been diſcharged alſo, for 
that the perſons to whom they were annexed were diſſolved; there- 
fore to prevent it the ſtatute was made, which ordains, that where 
any monaſtery was diſcharged from the payment of tithes, in ſuch 
caſe the king ſhall hold the lands diſcharged, notwithſtandin 
the corporation to which ſuch privileges were annexed be dit 
ſolved; and there is not any clauſe to this purpoſe in 27 H. 8. 
and this ſtatute of 31 H. 8. does not extend to monaſteries diſ- 
ſolved by the ſtatute of 27 H. 8. therefore this reaſon of unity 


ſtatute of 31 H. 8, does not extend to give a diſcharge but to 
the lands which come to the king of the 4th of February 
27 H. 8. Cro. J. 608. pl. 3. Hill. 18 Jac. B. R. Gerrard v. 
Wright. 

11. Pope Innocent the 3d. by his bull diſcharged thoſe of the 
order premonſtratenſes of the payment of tithes of ſuch lands 
as were of their own manurance or other improvement. Note, 
About the year of our Lord 1150, mt of all religious orders awere 
exempt from payment of tithes out of their poſſeſſions kept in their 
own hands, which Pope Adrian the 4th about that time reftrained to 
Cifterciences, Templarii, Haſpitularii, and that all other orders ſhould 
pay tithes, &c. 2 Inſt. 652. | 

12. The king is not by virtue of his prerogative diſcharged of 
tithes for the ancient demeſnes of the crawn ; held upon evidence by 
Hale Ch. B. and the whole Court. Hardr. 315. pl. 7. Mich. 
14 Car. 2. in Scacc. Compoſt's caſe. 

13. One tithe in ſpecie cannot be a diſcharge of ansther tithe in 
kind; per Holt Ch. J. 12 Mod. 498. Paſch. 13 W. 3. in caſe 
of Selby v. Bank | 


8 


wy 
— 


3 T \ 7 1 7 * * CF : * 
< - ” „ — 1 * F * was * 8 5 1 
"4 ; = n "Py n * 5 V fo LO — 2 EIS 2 INTL 1 n 1 ” — 
: * 8 r * * 1 f 2 r 6 1 1 8 r 4 9 . ay 09 _ a 
0 K « - ct 1 r rr * 8 vt. 43 x 2 8 n E : 25 9 ” Sa 4 8 * 5 . 
22 n : WY ES CS ore Deo Sidi . is On obs, n He SF 383 * e Si 8 
1 wo)” IP * F 3 r e R n 25 . e 3 LS X By © i Bf OS raged g p m_—_ 5 > Jt r 1 a a 
11 RE. * AX. ad 2 oo 7 „ by Hr "Ir CT ooo r . C * N. 8 S 3 2 F 1 8 5 8 Y 2 TY re Kr A 3 3 
E 1 oy 
— 8 3 8 * COS. 3 * * es — * r 8 . oat 8 A SIA en Ts 8 5 > % —_— = - . 9 "Is * fs 2 * 
\- SE . — 1 - i — 4 nfs 46% o £ 8 n r n CE RIES 4 * Þ LAW: — 3 n * r n 8 \ \ . > be Ws . N K 0 a Ec 
* 4 77 = . TOS 7 N N S S N N 1 - Ko PD. A * et . - DE ST: A 3 * Ni. , 3 — „ hs "hp... YL 
* 8 . n 2 2 * n - 8 — W n n 1 Ps td * 5 A U ; 2 TS. 12 de ”" * 7 n 
1 WP * a 7 . a. ks. a Ou << PER n S EF SH _ > —_ TSS * Vs 8 n r n x 3 2 - - 4 — — 
— = _— - o + 70 0 — 1 ra *, —_ TIA, N * 4 Py >a © - n * 
2 > «EA We"; 7 2 n 1 4 1 % THe. » by 0 RT 5 4 1 en 
ws 4 Pg ane 8 wh," . . +0 "ENS l . by 
1 * 4 ö * N 
> <A „ — * 2. hk 5 8 


I 


50 


511 


of poſſeſſion is not any diſcharge in itſelf of the tithes; and the 


S. P. Per Sir 
JohnDavies, 
Arg. Poph. 
157. 
S. P. Per 
Noy. Arg. 
2 Roll.R 

479+ 80. 


52 Dilmes, [or Tithes. ] 


(Y, a) Diſcharged by Statutes, 


„ 312158. FEY 13. J. 21. LL perſons which ſhall have any 

monaſieri {ery Sc. or any manor, 
m 7 unges, parſe onages approgreate, tithes, pet eons, portions, or other he- 
reditaments, wh * belonged unto the monaſteries, Sc. ſball hald the 
fame Gelee, f tithes in as ample manner as the abbots, Sc. held the 
fame at the du 9 4 N ee. 

2. An abit had a rectory imprepriate, and alſo land within the ſame 
periſh, & c. an! /o paid ns "tithes becau ife he could nat pay them to him- 
felf, and for ns cther cauſe was diſcharged ; and after the diſſolution 
the rectory is granted to one, and the land to another. It was 
holden by Egerton, Solicitor, upon the ſtatute 31 H. 8. that in 
fuch caſe the king nor his patentees ſhould not be diſcharged of 
tithes, for the lands were not diſcharged in right; but if the lands 
in the hands of the abbot were diſcharged in right, as by compo- 
ſition or lawful means, there the king and his patentee ſhould be 
diſcharged from payment of tithes. 4 Le. 47. pl. 124. Mich, 
30 Eliz. in the Exchequer. Prowes's caſe. 

ER] 3 And it was ſaid by Burleigh, Ld. Treafurer, that if the 
camp, tion or cuſtom was that the abbot and his ſucceſſors ſhould be dij- 
charged, without extending to farmers or leſſces, if the abbot made 
a leaſe, and the Ie paid tithes as he ought, and after the reverſion 
comes to the king the leflec thould pay tithes during his leaſe, but 
after the leaſe determined the king and his patentee ſhould not 
pay, but {ould be diſcharged by the ſaid ſtatute. 4 Le. 47. pl. 124. 
Mich. 30 Eliz. Prowes's caſe. 

4. The like matter was in Chancery, Trin. 30 Eliz. The 
abbet of Terolgſbury having the rectery imprepriate of Tewkeſbury, 
11 H. 7. purchaſed land. within the aid pariſh to him and his ſuc- 
cart; after the difſolution the king granted to G. the rectory, 
and to W. the lands; and if W. ſhould pay tithes, was referred 
to Manwood and Periam, who gave their reſolution, that tithes 
were payabie. 4 Le. 47. pl. 124. Mich. 30 Lhz. Prowes's 


caſe. 
Mo. or. Pl. &5. In debt upon 2 Fd. 6. cap. 13. for not ſetting forth of 
Neue 5 tithes. The cafe was, that the lands were parcel of the poſſel- 


Spurling. ſions of the Knights Templars, who were diſſalved in H. II. I time, 
S. C. ad- and their paſſeſſiaus and their lands annexed ts the pricry of St. Fabi 
N of Feruſalemn, with all privileges, Cc. They had a ſpectul privilege 
Jo. 186. 0 be diſcharoed of tithes for all their lands quamdin pr gprits manibus 
** a ag encolanticr, and theſe poilettions were afterwards given by general 
4 = oF Words, in tam amplis modo & forma, &c, as the abbot had them, 
Whitt-n v. to the king, by the ſtat. 32 H. 8. cap. 24. and from the king theſe. 


Weſton 1145 115 7 , 
33 lands came to S. the defendant. Adjudged that the grantee fall 


by Winch #7 have the privilege to be diſcharged; for by the common law a 
nd War. lay perſon was not capable of tuch a privilege, nor ſhould the king 
burton, 45 
$6jud;*d z 


have benefit of that privilege until the flatute 31 H. 8. cap. 13. that 
| | the 


Diſmes, [or Tithes.] 


the king and his patentees ſhall hold the lands diſcharged of tithes, 
in as ample manner as abbots, &c. held the ſame at the time of 
the diſſolution. But this ſtatute extends only to ſuch poſſeſſions as 
came to the king by ſurrender, &'c. and ſhould be veſted in him by that 
a2, and not to ſuch as veſted in him by another act of parliament, 
and thoſe lands were given to the king by a ſpecial act of par- 
liament of 32 H. 8. which hath the ſame words in the firſt clauſe 
as 31 H. 8. hath, but hath not the ſecond, and therefore is no 
cauſe of holding them diſcharged of tithes, Cro. J. 58. pl. 3. 


52 


but the rea- 
ſon was, be- 
cauſe it was 
not tound by 
verdict {the 
ſame being 
ipec/al) that 
the ſaid 
lands came 
by the diſ- 
ſolution ts 
the king, 
neither was 


Hill. 2 Jac. B. R. Cornwallis v. Spurling. any mention 


made of the ſtatute of 32 H. 8. and then if it was not a diſſolution, (as it was in the ſaid cate,) the 
fermor ſhall pay tithes, and that after the judgment in Spurling's cafe, and after the caſe or Urry v. 
Bowyer, in which the Court was divided, it was made a point in the ſerjeant's caſe, which proves that 
the caſe never was adjudged ; for it is not uſed to put any caſe adjudged in the terjeants cales, but a 
point of doubt which is in controverſy. 

Debt on the ſtatute 2 E. 6. for tithes. The lands were parcel of the poſſeſſions of the prior of St. 
John of Jerutalem, and came to the crown by the 32 H. 8. cap. 24. and parcel of St. John W. in 
the pariſh of M. and H. and whether they were diſcharged from payment of tithes by 32 H. 8. cap. 24. 
was the queſtion on a trial at bar, and a tpecial verdict found. Hale Ch. J. thought that they 
ſhould not pay tithes by reaſon of the word (privileges), and in Whitty v. Weſton, Bridzm. 32. 
Lat. 99. Godb. 392. pl. 478. the Court was divided, but that Cro. J. 57. Mo. 913. Cornwallis v. 
Spurling. In debt on 2 E. 6. judgment was, that the lands are tithable, and ſo 2 Brownl. 3. 20. 
Urrey v. Bowen; et adj natur; but D. 277. pl. 60. is, that they are not tithable; and afterwards 
reſolved that the lands are not tithable, and judgment for the defendant. Raym. 225. Mich. 25 Car. 2. 
B. R. Foſſet v. Franklin. 
be found for the king, his farmers and tenants, and that non- payment by the under tenants of the 


TP!“ 


3 Keb. 217. pl. 23. the Court conceived that the preſcription muſt 


yet in tenant's hands, 


6. Debt upon the ſtatute 2 Ed. 6. for not ſetting out tithes 
brought by the parſon of Merrow. The defendant pleaded, that 
the prior of St. John of Feruſalem, in England, was ſeiſed in fee of 
the lands, &C. in the right of his hoſpital, and that he was of the order 
of the Hoſpitallers, and that “ he and his predeceſſors ratione ordinis 
ſui, had time out of mind been diſcharged of payment of tithes 
then he pleads the ſtat. 31 H. 8. for the diſſolution of monaſteries, 
and the ſtat. 32 H. 8. for the diſſolution of hoſpitals, and that by 
theſe diſlolutions the lands were veſted in the king, and that he 
ratione ſtatutorum held them diſcharged of tithes, who granted 
them to the anceſtor of the defendant, under whom he claimed ; 
and upon a general demurrer the chict queition was, whether the 
lands were diſcharged or not? And that depended upon the ex- 
poſition of the ſtatutes 31 & 32 of H. 8. viz. whether the clauſe 
of diſcharge of tithes in the ſtatute 31 H. 8. ſhall extend to theſe 
which were given to the king by the ſtatute 32 H. 8.? 2. When 
the Hoſpitallers were diſſolved by the ſtatute 32 H. 8. and all their 
poſſeſſions, hereditaments, and privileges given to the king, his 
heirs and ſucceſſors, whether this extends to his patentees or aſ- 
ſigns, for that they are not named in the ſtatute ? Upon the firſt 
point two judges held, that theſe lands were not diſcharged of 
tithes by the ſtatute 31 H. 8. becauſe that ſtatute did not give any 
lands or monaſteries, but only ſettled them in the crown, which 
then were, or hereafter ſhould be diſſolved, as it was held in the 
ARCHBrisHoPp or CANTERBURY'S CASE ; and the intent of that act 
was to diſcharge thoſe lands only, and not any which came * 

| ing 


king's fermor is ſufficient evidence ; ſo of Cittercians, it not appearing that they ever paid tithes, and 


"[ 


Godb. 392 
to 399. bl. 
478. S. C. 
argued; and 
Jones and 
Doderidge 
held, that 
they of St, 
John's of 
ſeruſalem 
were eccle- 
hiaitical per- 
ſons, though 
they were 
divided trom 
the Juriſ- 
diction of 
the biſhop, 
but the caſe 
was adjourn. 
ed to be furs 
ther argued, 
—Lat. 89. 
S. C. a 
gued; and 
Tones J. faid 
it was well 
evidenced to 
the jury that 
thev were 


eecleſiaſtical, 


and the 
judges are 
nut to take 
notice whe. 
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ther they 
are 10, —— 
Bridgm. 22, 
S. C. ar- 
zued. 
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0. 2. pl. Jo 
ich. 18 
— C. B. 
right Vos 
Gerrard, 
S.C. anda 
conſultation 
awarded. — 
Hob. 306. 
pl. 388 S. C. 
and a con- 
fun 
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king by virtue of any other ſtatute, and therefore this clauſe of 
diſcharge did not extend to thoſe lands which came to the crown 
by the ſtatute 27 H. 8. for ditlolving the lefſer monaſteries, and 
ſo it was adjudged in Wk1GHT AND GERRARD's CASE, nor to the 
chantry lands, which came to the king by the ſtatute 1 Ed. 6. as 
it was adjudged in the faid Archbithop's cafe ; nor to the lands 
which came to the crown by the ſtatute 32 H. 8. as it was ad- 
judged in QUARLES AND SPURLING'Ss CASE. Now it is plain, that 
theſe lands did not come to the crown by the ſtatute 31 H. 8. 
becauſe they did not come by diſſolution, ſurrender, or renounc- 
ing, but by act of parliament. It is true there are other general 
words in the ſtatute 31 H. 8. viz. or by any other means, but 
theſe words cannot be intended of an act of parliament, but by 
ſome other inferior means. Two other judges of a contrary opi- 
nion, to whom one of the other having changed his former opi- 
nion, agreed that theſe lands came to the crown by the ſtatute 
31 H. 8. by diſſolution, and by other means, for the word (dif- 
ſolution) includes a diſſolution by act of parliament, and theſe ge- 
neral words (by any other means) include likewiſe an act of par- 
liament, eſpecially in this cafe, becauſe great part of the Hoſpital- 
lers being beyond fea, there was no other means to convey their 
lands to the crown but by act of parliament, for thoſe who were 
beyond fea could not be compelled'to ſurrender z then as to the 


ſecond payment, the privileges of the Hoſpitallers being given to | 1 


the king, his heirs and ſucceſſors, and the privilege to be diſ- 
charged of tithes being given to them by an ancient council, and 
explained by the council of Lateran to extend only to thoſe lands 
which they had at the time that this privilege was granted, was 
held by one judge to be a perſonal privilege, and that the Hoſpi— 
tallers being diſſolved, this privilege is gone, and could not be 
transferred to another ; but 3 other judges were of opinion, that 
this privilege was given to the king by act of parliament before 
the Hoſpitallers were diflolved, and it ſo, it is not a perſonal pri- 
vilege in the king, but a real diſcharge of the lands by virtue of 
an act of parliament, and ſhall go with the lands in whoſe hands 
ſoever they come, for the privilege is to be diſcharged quamdiu 
propriis manibus excolunt, and when the king granted it over it 
{hall be propriis manibus of the patentee, and judgment was given 


by the opinion of Hide Ch. J. Doderidge and Jones, contra 


Whitlock, that theſc lands were diſcharged of tithes. 3 Nell. a. 
302, 303- pl. 19. cites W. Jones, 182. [to 192. Trin. 4 Car. 
B. R.] Whitton v. Welton. 

7. The prior of Hatheld and his predeceſſors, time out of mind, 
were ſeiſed of the parſonage of Hatfield, and of a farm in the 
parith called D. Farm at the fame time. The priory being under 
2001. per ann. was given to the king by the ſtatute 27 H. 8. The 
king gives the abbey and farm to the abbeſs of B. The abbeſs 
ſurrenders all to the king. The queſtion was, whether the king, 
2nd thoſe that claim under him, ſhall hold this farm diſcharged of 
tithes by force of the perpetual unity. A conlultation was granted. 
Reſolved by 3 juſtices, (Warburton e contra, that the impro- 

priation 
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priation was given to tne king by the 27 H. 8. though no impro- 

riation is there named, but only tenements, churches, tithes, 
and hereditaments. 2dly, If it was not granted and given to the 
king by the 27 H. 8. then it was given by 31 H. 8. for by the 
diſſolution in 27 H. 8. the body to which the appropriation was 
made was diſſolved, and conſequently the appropriation gone, as 
in 3 E. 3. in the caſe of the 'Vemplars, and the ſtatute 31 H. 8. 
extends only to thoſe appropriations which were not diſſolved till 
4 February 27 II. 8. 3dly, It was agreed that the ſtatute 27 H.8. 
does not of itſelf give any diſcharge of tithes. qthly, That unity 
of poſſeſſion perpetual, and time out of mind, of the lands, and of 
the rectory, docs not by itſelf make a good diſcharge of tithes 
without the beneſit of the ſaid clauſe. 5thly, They reſolved, that 
the clauſe of diſcharge in 31 H. 8. does not extend to thoſe mo- 
naſterics that were diſſolved, but only by way of excluſion to thoſe 
which were diſſolved after 4 Feb. 27 II. 8. Jo. 187, 188. cites 
it as Wright's caſe, 
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granted by 
the uniform 
conſent of 
all the 
Judges, ——— 
Cro. J. 607. 
pl. 3. Ger- 
rard v. 
Wright, 

S. C. held 
accord ngly 
by 3 juſtices, 
but War- 
burton J. e 
contra, for 
he held that 
appropriae 
tions were 
not given te 
the king by 
the ſtatute 
27 H. 8. 
and there - 
fore to ſup- 


ply che defect the ſtatute 31 H. 8. was made, wherefore thoſe appropriations being given by ſtatute 
31 H. 8. the ſaid diſcharge extends unto them. 2dly, The intent of the ſtatute 31 H. 8. was to give 
equal diſcharge to the ones well as to the other, as well to the land given by the 27 H. 8. as to that 
given by 32 H. 8. and that upon this reaſon is the caſe of the land of the prior of St. John's of Jeru- 


ſalem in 10 Eliz. Dyer. 
upon by Jones and Brampitoa, Cro. C. 424, 425. Mich. 11 Eliz. B. R. 


8. An albt or eccleſiaſtical perſon might preſcribe in non deci- 
mando, but when the corporation was diſſolved, or when the cor- 
poration granted the land to a layman, he ſhall not have benefit of 
the preſcription ; becauſe it was perſonal to the abbot, reſolved. 
Jo. 373. pl. 10. Mich. 11 Car. B. R. Sydowne v. Holme. 

9. And it was allo reſolved, per tot. Cur. that this privilege by 
preſcription, and other perſonal privileges by bull or order, that abbeys 
under 2001. a year, and which were diſſolved by 4 Feb. 25 H. 8. 
Cap. 28, were net preſerved and given to the king or his patentee by 
the ſaid ſtatute. Ibid. 

10. But 3dly it was reſolved, that privileges by preſcription, 
or by order or bull, are preſerved by the clauſe of 31 H. 8. cap. [13.] 
and the king nor his patentee ſhall not pay tithes, bu? it extends 
only to monaſteries diſſolved after the 4 Feb. 27 H. 8. and therefore 
the leſſer abbies under 2001. diflolved by 4 Feb. 27 H. 8. are not 
ancluded within the ſaid clauſe of 21 H. 8. Ibid. 

11. An abbot was parſon imparſenee of the church where the 
ſcite of the monaſteries and tithes were, and he abby was dif- 


folved. The king granted the monaſtery to one, and the por />nage and 


rectory to another. It was the opinion of the juſtices, that if the 
land of the abbey was the glebe of the parſon before the abprepriation, 


then this land 1s diſcharged of tithes by 31 H. 8. cap. 13. for it 


remains notwithſtanding the appropriation, and the glebe cannot 
be gained by preſcripticn, and the glebe was never chargeable to 
pay tithes ; but the deme/ſnes of the abbey vere of other lands, net 
parcel of the glebe, and therefore ſhall be chargeable to pay tithes 
if they were net diſcharged in the hauds of the abbot, but only by 


unity 


But notwithſtanding a conſultation was granted. . C. cited and relied 
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emity of peſeſten: but if in right by a compoſition, then they ſhall 
be ditcharged afterwards, as they were in the abbot's hands, 
Mo. 46. pl. 140. Paſch. 5 Eliz. Anon. 

12. 'T hoſe abbies that came t9 the crown by 27 H. 1. ought to pay 2 
tithes, and though no payment hath been at any time ſince the 1 
diſſolution for the lands of ſuch abbies, that ſhall 577 free them 1 
when they come in queſtion, for they were ſpared in former times 
becauſe the reaſon of the law was not then known, Clayt. 1. 


Pl. 70. 11 Car. before Vernon J. Anon. 7 
13. A prohibition was granted to ſtay a ſuit for tithes in the 
eccleſiaſtical court, upon a ſuggeſtion that the lands were part 


of the piſſeſſiaus of the priory of St. John's of Jeruſalem, and ſo di- 
charged by ſtatute 32 H. 8. (cap. 24.) And though there be 
difference of opinions in the books, yet the later judgments are 
that they are diſcharged. Freem. Rep. 299. pl. 357. Mich. 1680, 
Star v. Ellyot. | . = 

14. Abbot ſeiſed in right of his abbey of a rectory awith all tithes, 
&c. The abbey is diſſolved, and the crown grants the tithes, &c, 
The parſon diſputes the tithes with the patentee, but bill diſ- 
miſſed. MS. Tab. March 21,1715. Turner v. Wray. 7 


(Z. a) Diſcharge by Unity of Poſſeſſion. Pre- 


ſcription. 


$. NE man in a vill cannst preſcribe to be quit of tithes, becauſe .* 
it is particular. Contra if the tele country fo preſcribe. 

Br. Diſmes, pl. 14. cites Doct. & Stud. lib. 2. 3 
2. A compeſition was betwixt an abbot and a parſon, that in recom- Iv 7 
pence of the tithes of all the ⁊c dt wvithin the manor, ꝛuheregf the al- *5 
bet was oxuner, he ſhould have to him and his ſucceſſirs 20 lads i 
of word every year, in 20 acres of the manor, to burn and ſpend in 
his houſe ; afterwards the parſonage was appropriate to the abbey, and 
after that the abbey vas diſſolved ; and the king granted the par- 
ſonage to one, and the 20 acres to another. It was held, that by 
the unity the eſtovers were not extinct, for if they be tithes they 
are not extinct by this unity of poſſeſſion, for that tithes run with 
the lands, and tithes de jure divino & canonica inſtitutione do 


appertain to the parſon. Mo. 50. pl. 151. Paſch. 5 Eliz. 


Anon. . 
3. In caſe of a prohibition, it was reſolved, that an union f } 
copyhold lands, and of the parſonage in the hands of the parſon, as 5 


parſon imparſanee, was no diſcharge of the tithes of the copyhold 
lands. Mo. 219. pl. 356. Mich. 28 Eliz. in the Court of Wards. 
Branche's caſe. 

4. Prohibition, and ſuggeſled that he and all his predeceſſyrs, Er. 
were ſeiſed of the manor of which tithes were demanded, diſcharged 
of tithes, and that the manor in time of T. 6. vas conveyed to the Duke 
F S. and was afterwards re-granted to the biſhopric again. It was 


the opinion of the juſtices, that the preſcription was __ 
| | miue 
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6. mined when it came to the biſhop again, for tithe is not a thing 
I i/Nuing out of land; and unity of poſſeſſion doth not extinct them > 
nor a releaſe of all * right to,the land. Cro. E. 216. pl. 13. Hill. 
33 Eliz. B. R. Wickham v. Cooper. = 
„„. The flatute 31 H. 8. gave all colleges diſſolved, &c. to the 
Mp n with a clauſe, that the king and his grantees thould hold 
them diſcharged of tithes, as the abbots held the ſame at the time 
of the diſſolution. Afterwards, by the fatute 1 Fd. 6. all col 
leves whatſoever were given to the crown, but in this ſtatute there 
is no clauſe of diſcharge of tithes. Upon a libel for tithes, the 
farmer of the lands of Maidſtone College, in Kent, moved for a 
prohibition upon the ſtatute 31 H. 8. The Court held clearly 
that the king had the lands of the college by the ſtatute 1 Ed. 6. 
Another queſtion was, whether theſe lands, which the king had 
by virtue of the ſtatute of 1 Ed. 6. ſhall be diſcharged of tithes by 
the ſtatute 31 H. 8. but as to this the juſtices doubted; for though 
the ſtatute 1 Ed 6. enacts, that the king ſhall have the lands in as 
| ample manner as the colleges, &c. yet that clauſe extends only to the 
= e/tate in the lands, and not to the tithes. Another queſtion was, 
| whether the unity of a ſion without compoſition or preſcription was 
7 a ſufficient diſcharge of tithes by the flatute 31 H. 8. And agreed 
by all that it was. Mo. 420. pl. 579, Mich. 37 & 38 Eliz. B. R. 
Green v. Boſckin. | 


S, C. cited 
Mo. 524 
per Pop- 
bad cnmnny 
2 Rep. 46. 
a. Trin. 38 
Eliz. B. R. 
the Arch- 
biſhop of 
Canterbury's 
Cale, S. P. 
and a con- 
tultarion 
granted, and 
ibid. 49. b. 
cites the 
principal 
caſe by the 
name of 
Green v. 
Butl kin, and 
that à con- 
ſultation was 
granted ace 
cordingly. 
„ Co 


cited Jo. 4. in pl. 3. — Pollexf. 9. cites the Archbiſhop of Canterbury's cafe, 2 Rep. 48. and fays, 
| that it proves that if the farmers paid tithes, then no diſcharge by reaſon of unity, and likewiſe ex- 
prefdy, that if the lands were in leaſe, and no tithes paid by the farmer, that then they are diſcharged 
| by the unity. 


6. In a prohibition the plaintiff /uggefied that the queen, and all Mo. 532. 
% zr heſe eflates ſbe had, &c. uſed to pay the rector of K. 25. 4d. a 
early, in ſatisfafion for all tithes of the lands called Conley in K. in accordingiys 
Wiltſhire 3 and iſſue being taken upon this preſcription, and upon 


n 
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ö evidence at bar, it appeared that the gueen had the gate of the 
Ei al bot of K. awho was oje of the lands, and alſo refcr in fee in the 
"= 
d 2 0 


right of his abbey; on which it vas inſiſted, that the plaintiff had 
not proved his preſcription, becauſe neither the abbot could pay 
tithes to himſelf, nor the queen who had the eſtate of the abbot, 
but that the allegation fhould have been, that when the queen let the 
lands, the occupiers uſed to pay 25. 4d. in ſalisſuctian of tithes. But 
Curia contra; for they were clear that the unity of the inherit- 
2nce, both of the lands and rectory in the abbot, is not a per- 
petual diſcharge of the tithes; and if ſo, then he retainer of them 
by the abbet ſhall be taken ts be a payment te himſelf. Mo. 527. 
pl. 697. Mich. 40 & 41 Eliz. B. R. Chambers v. Hanbury. 

7. Unity of inheritance of both is no diſcharge perpetual of 
tithes, nor of the recompence for them, and if fo, then retainer 
may be ſaid payment for a man's ſelf. Mo. 5 28. pl. 697. Mich. 

40 & 41 Eliz. B. R. Chambers v. Hambury, 


= LIMA 
8 
7 n 
3 8 
wars bo 2 BP * 5 


ed 8. Reſolved. and adjudged that perpetual unity time out of 4 Hob. o. 
le mind until the diſſolution prima facie diſcharges the land from in cafe of 
as payment of tithes., 1ſt, Becauſe the ſatute 31 H. 8. c. 13. dies —_— 
T- mt ſay dicharge of tithes, but of payment :f tithes ; and divers other bart Ch. J. 
2d 55 | , reaſons, obſerves, 


— —— 
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which ve: 
he might 
eaſi y have 
relieted, it 
be might 
ple ad a diſ- 
charge at 
the t me of 
the diſſolu- 


tion, without ſhewing how, which is either a retration or an explanation of his former report of the 
Biſhop of Wincheſter s caſe. 2 Rep. 43. b. 


1121 


Hob. 306. 
J. 388. 


. & S. P. 


by Hobart 
Ch. J.— 


b. Js 
[right Y, 
Cerra. 4. 


nc clauſe of diſcharge of tithes in the ſtatute of 27 H. 8. as there id 
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reaſons, whereof the principal was /r the infinite impoſſibility, and 
impollible inftmitenets of ſuch immunities and diſcharges which fuch © 


gie, houſes had cannot be known, and that general allegation of 


b N : « EN : ; 3 
unity at the time of the lu 191, &c. without averment that it was 4 


p And ſuch unity ought to have four qua- 
liries ; Iſt, It ought tobe gue and rightful, and not by tort. 2dly, 
Equal, ez. @ fee in both. 3diy, It ought to be perpetual time out | 
0: mind. Athly, It ought to be free 9 payment of any tithes ; for 1 
if their farmers at will, or lor years, &c. paid any tithes to them, 


* * 8 * 
4 * * * 9 © . 4 4 % $4 
fe Det ily 43 779 [appt 1eitt, 


the unity will not ferve. And if the appropriation “ was made 9 
in time of E. 4. II. 6. II. 4. R. 2. E. 3. &c. it is not ſuſſicient 


upon the point ot unity 3 for it ought to be perpetual; but in ſuch 
caſe he may aναε ?Fe aid branch of 31 H. 8. of diſcharge of the 
payment of tithes, and that the abbots, Cc, linie out of mind, till the il 
diſfelutron have Fel the land diſcharged of tithes (as he well may 
preſcribe by the common law) and gives ſuch evidence that he 
may approve it; and ſo if in truth the land be diſcharged, he has 
ſullicient remedy to relieve himſelf; + and ſays, ſee the Bp. of 
Wincheſter's caſe. 2 Rep. 44. b. 45. a. But if the abbey, &c. 
was founded within time of memory, thenghe cannot preſcribe 
at all; and ſince the appropriation was made 20 H. 8. it cannot 


be diſcharged. 11 Rep. 14. b. Mich. 10 Jac. C. B. Priddle 


v. Napper. 


9. An allet having a privilege to be di/charged of tithes of lands, 
guamdiu prepriis manibus excolunt, in the time of Ed. 4. made a gift 
in tail, and 31 H. 8. the abbey was difjelved. The donee of the 
iſſue in tail {hall not be diſcharged ot tithes, becauſe the ſtatute 
31 H. 8. diſchargeth none, but ſuch as were diſcharged at the 
time of the diflolution, fo that they mult claim the eſtate and 
diſcharge under the abbot fince the ſtatute z but if the land had 
returned to the abbot or the king before or after the ſtatute, it had 
been otherwife. Hob. 244. pl. 320. Mich. 16 Jac. Farmer v. 
Shereman. 

10. If ane has a portion of tithes cut of a rectory, and aſterwards 
he purchaſes the rectory, the portion of tithes ig nt extinguiſhed, but 
remains grantable; agreed per Cur. and the council of both ſides; 
and Haughton J. gave this reaſon for it, viz. becauſe the portion of 
tithes may be more ancient than the refory ; and that the rector in 
ancient times had ns title to the tithes ; for before the council of La- 
teran every one might pay his tithes to what parſon he would. 
2 Roll. Rep. 161. Paſcli, 18 Jac. B. R. Sir Edward Coke's 
caſc. | 

11. A perpetual unity of a church appropriated, and the land, is 
not any diſcharge of tithes of itſelf; and the ſtatute 27 H. 8. d:t 
not give any diſcharge, but gives only the poſſeſſions as they were in tht 
hands of the abbots ; and that refers to the poſſeſſions, and not to 
the tithes out of them, which are collateral things; and there is 


m 


the 
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the ſtatute of 31 H. 8. and the ſtatute of 31 H. 8. does not extend S. C. & S. p. 


re ved, 


79 the flatute of 27 H. 8. and therefore reſolved, that the unity of 009 


offeſſion of itſelf is not a diſcharge of tithes. Cro. J. 607. pl. 3. Cro. C. 425. 

28 Hill 18 Jac. C. B. the ſecond reſolution in the caſe of Gerrard A - 4 

vi. Holme, and agreed by all the four juſtices to be good law, that the abbeys which came to the king 

by the ſtatate 27 H. 6. were not within the privilege of 31 H. 8. nor to have benefit of that ſtatute. 
8. C. cited Jo. 373+ in S. C. of Sydown v. Holme. 


12. Unity of poſſeſſion of a manor and rectory will not exempt 
the demeſne lands from the payment of tithes when they come to 
be ſevered.” Comyns's Rep. 498. pl. 213. Paſch. 8 Geo. in Scacc. 
Fox v Bardwell. 5 


1 (A. b) Diſcharge. By Order. 1581 


1. WHERT the Ciftercians had a privilege to be diſcharged 

of tithes ariſing from their lands, which propriis mani- 
bus excolebant, bug their farmers ſhould pay tithes, and that or- 
der is row diſſolved, by the ſtatute 31 H. 8. the king and his te- 
nants of thoſe lands ſhall be diſcharged of ſuch tithes as the ſpi- 
ritual perſons were; for the king cannot excolere, and therefore his 
farmers ſhall be diſcharged ; and fo long as the king has the freehold, 
his farmers, though leſjees for years, or at wiil, ſhall have ſuch pri- 
vilege; but if the king grants over the reverſion, then the farmers 
{hall pay tithes. 2 Le. 71. pl. 95. 29 Eliz. inScacc. The Coun- 
teſs uot Lenox's cate. 

2. Where a diſcharge was by reaſon of the perſans that were to Wnere the 
pay tithes, as the Ciſterciuus, &c. there the patentee ſhould pay E 
tithes ; but u it was by reaſon of unity, it ſhall then be diſcharged was merely 
by the ſtatute in the hands of the patentee, for that privilege runs Pe it 
with the poſſeſſion. Per Popham; and judgment for the plaintiff. —_— 
Cro. E. 578. pl. 1, Mich. 39 & 40 Eliz. B. R. Blinco v. Barkſ- the alience, 


dale. dut it it was 


in reſpect of 
any rea! compoſition, it is otherwiſe ; but this real compoſition ought to be ſhewn the ſame in the caſe 


ot the King and his alience. Lev. 185, Trin. 13 Car. 2. B. R. Bolle v. Atkinſon.——Sid. 320. 
1t pl. 13» Buwics V, Atkins. 8. ©. 
55 R ; . | 
of 3. So long as the land is occupied by him that has the fee ſim- 


ple which did formerly belong to the order of Ciftercians, it ſhall 
bay uo tithes, but it he let it for years or life, the tenant ſhall pay 
tithes. Brownl. 44. Trin. 15 Jac. Anon. 

4. When tumor papalis was here in England, all monks were in Land may 
reſpect of their orders diſcharged of tithes, who after increaſing to be ſaid to be 
ſo great a number, and having here great revenues, the holy church — 
was thereby impoveriſhed, and filia devoravit matrem; for remedy nibus by ſer- 
whereof, Pope Paſchall IT. ordained that Ciftercians, Templars, and her if ſo 
Hioſpitallers, ſhould be onl diſcharged, and that al! other orders padkeflon, 
ſhould pay their tithes, which alſo in reſpect of their great reve- and uſed as a 


nues was found to be an impoveriſhment to the church, and there u by the 
Vol. IX. as F | E fore Prior, &c. 
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Clayt. 16. fore Pope Adrian conſtituted that the land of Ciſtercians, Templars, 
— and Hoſpitallers, thould be only diſcharged gue propriis manibur 
fore Vernon, excoluntur. Per Montague Ch. J. Cro. J. 454. pl. 30. Mich, 
fog 24. 15 Jac. B. R. in caſe of Doubitoft v. Curteen. 
Horn's caſe. | | ; 
5. If the impropriation did not come to the crown till 31 H. 8. yet 
it was an abbey under the value mentioned in the 27 H. 8. and | 
given to the crown, the king ſhall be now in by the ſtatute of 
27 H. 8. and ſhall not participate of the privileges given by 31 H. 8. 
for diſcharge of tithes. Clayt. 68. pl. 117. Aug. 1639. Sir Mar- 
maduke Strickland's caſe, | 
6. Where land was diſcharged of tithes by reaſon of order, and 
there was a common belonging thereto, land talen of late time out 
cf the common, and which was no part of the poſſeſſions of the 
abbot, is not difcharged. See Clayt. 11. pl. 20. March, 8 Car, 
Bell's caſe, | | 
L 59 J 7. The land which the pricrs of St. Jahn of Jeruſalem held in 
ee their hands in fee at the council of Lateran, are only capable of 
een diſcharge of tithes, and not what they purchalgi after; and where 
hal not it was in a farmer's hands, though he purchaſed the fee after- 
N wards, he ſhould not hold it diſcharged as a lord abbot. Clayt. 16. 
lege, but pl. 26. March 1633. before judge of aſſize. Horn's caſe. 


lands ther in | 
leaſ: or copy when the leaſe endeth after the counſel or copyhold comes to the lord, it ſhal! be privileged 


as thoſe then in their hands ſhould be. Clayt. 107, pl. 187. April, 8 Car. Whitfield, judge of aſ- 
file, Hodglon's calc. 


2 — — 
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8. In caſe of tithes and defence made by privilege of the Ci 
tercian order, viz, dum propriis manibus excolunt, &c. 1ſt, It 
muſt be for thoſe that are wwners of the inheritance of ſuch land. 
2dly, A truftee of land, though another has the eſtate in law, it 
fuck an inheritor and c2vner of lands, &c. 3dly, This extends to 
meadow as well as arable, and this privilege was for great tithe, 
as corn or hay, &c. and did not extend to ſmall tithes, and there- 
fore payment of ſmall tithes 1s no evidence to prove the greater 
tithes to be due. Clayt. 53. pl. 92. Aug. 13 Car. before Bark- 
ley, judge of aſſiſe. Anon. | 

9. In prohibition the privilege of the Ciſercian order came in 
queſtion. 'The land was parcel of the abbey of Rivaux, and no 
fithes had been paid, time out of mind, &c. nor was any paid at 
the diſſolution of the abbey ; the judge ſpared the giving in evi- 
dence dum propriis manibus excolunt, and held it /1fficient to few 
the diſcharge of payment of tithes, time out of mind ; and though the 
order 1s put in the declaration, which is ſufficient of itſelf, yet he 
may tale advantage of the flatute of 31 H. 8. which is the beſt 
courſe. Clayt. 95. pl. 161. Aug. 23, 1641. before Whitfield ]. 

| Foſwick v. Bulmer. | | 
2 Rol. Rep. To. Lands were diſcharged of tithes, the abbot being of the order of 
9 Ciftercians, dum propriis manibus excolebant. The lands were 
ket = nin farcel of the demeſnes of a manor, but in leaſe for years at the time of 
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em. 
1. 8. C. the dijelution, Reſolved, that although the farmer paid tithes at 
2judged, 14 . the 
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the time of the diſſolution, yet quoad the abbot, the inheritance 
was diſcharged of tithes, and therefore that now the Jing or his 
patentee fhculd hold them diſcbarged. Cro. J. 559. pl. 6. Hill. 
17 Jac. B. R. Porter v. Bathurlt. 

IT. If land was diſcharged in the hands of am avb:t at the time 
of the diſſolution, be it which way it will, and without ſhewing 
how by union, &c. and if he hath ſo continued to be diſcharged 
it ſhall be diſcharged, and the 2 E. 6. gives no remedy but in ſuch 
courſe and manner as then he might have had. Clayt. 67. pl. 117. 
Aug. 1639. Sir Marm. Strickland's caſe. 

12. The caſe upon a feigned iſſue out of Chancery was, he- 
ther ſuch lands were diſcharged of tithes which formerly belonged 
to Fountaine abbey in Yorkſhire, which was of the Ciftertian orden: 
and it was held clearly that the council of Lateran, which freed that 
order FO payment of tithes, was a gencral one received in England ; 
and if theſe lands were diſcharged of tithes from the time of that 
council, that no after covenant or contract made by the abbot te pay 
tithes could diſpenſe with this privilege, or make them liable to tithes; 
for once diſcharged by this council, and always diſcharged, for 
this council is as fomcible as an act of parliament, which concludes all 
Parties; and the Court were alſo of opinion, that if there were 
any ſuch agreement for payment of tithes before the council, yet 
this council as a general law, which inc!udes all men's conſent, had 
diſſolved it, and the lands were diſcharged, Hardr, 101. pl. 5. 
Paſch. 1657. in Scacc. Stavely v. Ullichorn. 

13. Upon a bill in equity the queſtion was, whether land were 
diſcharged of tithes as having been part of the poſſeſions of an abbey 
of the Ciſtertian order. The Court held, that a tcuant for life or 
years is not within the ſtatute, but that a tenant in tail who hath 
an eſtate of inheritance is diſcharged, quamdiu propriis manibus, 
&c. Hard. 174. pl. 4. Mich. 12 Car. 2. in Scacc, Wilſon v. 
Redman. 


60 
Harur. 190. 
pl. 17. 
Paſch. 

13 Car. 2. 
in Scacc. 
S. C. ſays 
an iſſue was 
directed to 
try whether 


the lands out of which they were deman led had belonged to any religious order which claimed to be 


diſcharged, quam diu propriis manibos, &c. 


It was clearly held by the Court, that if ſuch lands were 


in leaſe at the diſſulution, &c. or an eſtate for life, or in tail, were out upon them, yet he in teverſion 
ſhould have the benefit of ſuch diſcharge after the determination of thoſe eftates, becauſe the di/charge 


Tas nat interrupted, but only ſuipended, during the time that they were in the bans 
eſtates. e 


14. Upon a bill in equity for the 2ithes , paſture ground, parcel 
of the poſſeſſions of the abbey of Fountame, being of the Ciſ- 
tertian order, it was held per Cur. that tithes for agi/hment of cat- 
tle avere payable by the owner of the cattle, becauſe they take the pro- 
fits and herbage of the ſoil, and therefore it cannot be ſaid that the 
profits are taken by the owner of the ſoil, or that the ground is in 
propriis manibus. The Chief Baron ſaid, that the owner of the 
foil might pay them, but clearly the agiſtor is compellable to pay 


them. Hardr, 184. pl. 10. Paſch. 13 Car. 2. in Scacc. Pory 


v. Wright, 


far ticular | 


T5 in the 
caſe of come 
miring. 


Ibid, 
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| (B. b) Diſcharge by Payment of other Tithe or 
1 , 4 
q Thing. A 
t 1 W HERE the pariſbioner does any thing which he is not com- b $ 
pellable by the law to do, which comes to the benefit of the b 

parſon, there if he demand tithes of the thing in lieu whereof 

if 


this is done, prohibition ſhall be granted. Per Barkley, who ſaid 


it was a rule, Mar. 65. pl. 100. Mich. 15 Car. In Skinner's 
caſe, | 2 
2. And there is another rule, that chem may make that tithabl; EO 
which of ge is net Hthable. Var. 6g. in the d C. 2 
3. The inhabitants of the pariſh of H. in which there was a 8 


chapel of eaſe, ſuggeited a cuſtom, that thoſe who lived in ſuch 
a precinct of the ſaid pariſh ought to jind a rope for the third bell, 
and to repair part of the mother-church in conſideration whereof 
they have been freed from payment of tithes tothe mother-church, 
Whether this was a good cuſtom, quzre, for it was adjourned, 


Mar, 91. in pl. 151. Hill, 16 Car. Anon, At 


(C. b) Diſcharge. Pleadings. 


C 7.206, 1. T IBEL, &c. for the tithe of wood. The defendant ſug 
3 3 geſted that the lands were parcel of the pricry of Cree-church, 
\ iiritua; and that the pricr theresf, and his ſucceſſors, time out of mind, Held 
man may {>the {ume diſcharged of tithe;, Exception was taken becauſe it did 
1 not ſay any particular diſcharge, as compoſition, unity of poſſeſ- 
mand ang ſion, or privilege of order, as Templars, &c. Per Wray, though 
by che fta= Zhe ſpecial manner of diſcharge is not ſet dxon, yet it ſhall be intended 
oo 2 8. he £0 be by lawful * means, as comps/ition, or otherwiſe ; for the ſtatute 
f. it is, that the king ſhall hold diſcharged as the abbot, &c. and we 
d , ought to take it, that it was a law ſul diſcharge of the tithes at the 
bl. id arg time of the diſſolution. Le. 240. pl. 325. Nich. 32 & 33 Eliz. 
if he leid it B. R. Naſh v. Mollins. 


diſcharged, 
non refert by which means, for it ſhall be intended lawſul means. 


5 f 61 | 
a 2. Prohibition, the plain tiff ſuggeſted that the privy B. was 
ſeiſed of the rectory and of the lande, out of which tlie tithes were 
demanded, in fee mul & ſemel, from time noher»f, c. and at 

the time of the diſſolution, and for that reaſon the land is difcharged, 

& c. The defendant traverſed the unity at the time of the diſſolulion, 

&c. Fenner and Clench (cxteris abſentibus) held that the tra- 

verſe was good; for though there had been an unity of poſſeſſion, 

time out of mind, yet if it was not at the time of the diffolution, 
tithes ſhall be paid; but if the diſcharge had been pleaded generally 

by preſcription, and not by unity, &c, then the preſcription ought 19 ; 


. have 
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zuve been anſavered, and not the unity. Cro. E. 534. pl. 14. Mich. 


39 & 40 Eliz. B. R. Button v. Long. 
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3. In a prohibition the plaintiff ſugge/ed, that the abbet of Vale S. C. cited 


Royal awas ſeiſed in fee of the parſonage of M. and of the grange of 


D. out of which the tithes were demanded by the now parſon of W. 
and by reaſon thereof the ſaid abbot and his predeceſſors, time 
whereof, &c. were ſeiſed of the parſonage and grange in their 
demeſne, as, &c. in right of the ſaid abbey, & ratione inde ſhewed 
the unity of poſſeſſion and diſcharge of tithes upon the ſtatute 
31 H. 8. The defendant pleaded that the abbey was founded 5 E. 1. 
within time of memory, and confeſſed the unity of the parſonage and 
grange after the time of its foundation. 'The whole Court held the 
plea in bar good, and that he need not traverſe the preſcription , 
for the ſbexwing the abbey to be founded within time of memory is a 
ſufficient confeſſing and avoiding ; but if the defendant againſt the 
ſuggeſtion of the perpetual unity would fhezv that the demeſnes be- 
fore the flatute, and in the time of the abbot, were in the hands of the 
farmers, &c. there he ought to traverſe the preſcriptien ; for though 
the poſſeſſion was chargeable in other hands, yet as to the fee- 
ſimple, which repBſed in the abbot, it is a diſcharge in right. 
Velv. 31. Hill. 45 Eliz. Gibſon v. Holcroft, 

4. Libel for tithes of 2 acres, parcel of the poſſeſſion of ſuch an 
abbey, which came to the king by the ſtatute 27 H. 8. The de- 
fendant pleaded the flatute 31 H. 8. and averred that the abbey, from 
the time of the foundation to the diſſolution, had been diſcharged of tithes 
F theſe tuo acres; and upon demurrer to this plca, it was objected 
that it was ill, becauſe the di/charge ſhould be pleaded only to the 


2 Mod. 60. 


time of the difſolution, by reaſen of the uncertainty of the commence- 


ment of the diſcharge z fed per tot. Cur. a conſultation was grant- 
ed; but Doderidge ſaid, that if he had alleged that the abbey ⁊uat 


founded before time of memory, and that the foundation, ili the diſſo- 


lution, was diſcharged, it had been good, quod Coke conceſſit. Roll. 
Rep. 54. pl. 27. Trin. 12 Jac. B. R. Prowſe v. Layfield. 

5. S. ſues a prohibition againſt D. alleging, that an abbot, &c. 
was ſeiſed of that land diſcharged of the payment of tithes at the time 
of the diffelution, and ſo conveycd it to the king, and from the king 
to him. The defendant demurs, and it was reſolved, that the 
abbot's holding of it diſcharged of tithes, &c. was not good, evith- 
out ſhewing how ; for note, the ſtatute 31 H. 8. cap. 3. is in as 
large and ample manner as the abbot held it, &c. and the ſtatute 
pinches upon that; ergo, he ought to take notice by what man- 
ner the abbot was diſcharged ; alſo ſuch a claim of diſcharge of 
tithes is contrary to“ common right, and therefore ſhall be ſtrict. 


Noy, 97. Hill. 15 Jac. C. B. Slade v. Drake. 


To. 6. pl. 5. 
S. C. and 
Hobart, 
Hutton, and 
Winch, held 
that he 
ought to 
ſhew how 
the abbot 
was diſ- 
charged at 
the time of 
the Giliviyue 
tion ; for 
that ſtatute 
gives dile 


charge; yet for pleading it as it was at common law, the party ought particularly to ſhow how; but 


Warburton held e contra, and error was brought et pendet quæse de ceo, 
S. C. adjudged for the defendant, and a conſultation awarded ; Warbuton diſſentiente. 


6. Libel for tithes, the defendant ſuggeſted for a prohibition that 
the abbot of, &c. and his predeceſſors before and at the time of the diſ- 


3 Palſelien: 


id the lands diſcharged of tithes by reaſon of the unity of 
F 


Hob. 295. pl. 378. 
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Pelton; it was infiſted, that this ſuggeſtion need not to be 


proved within the ſtatute of 2E. 6. ſor by that ſtatute the ſug- 


geſtion thall not be proved, unleſs the cauſe be determinable in 
the ſpiritual court for the not proving the ſuggeſtion, and that 
this cate is not determinable there by the expreſs words of the 
ſtatute. Scd per Cur. though preciſe proof may nat be made of the 
diſcharge, yet the defendant might fevear that always ſince the flatute 
31 H. 8. the lands have been reputed to be diſcharged by unity, or that 
be had heard it commonly reported to be fo vel fimilia ; and Doderidge 
ſaid, he had known divers precedents of proof made in this Court 
in ſuch manner. 2 Roll. Rep. 125. Mich. 17 Jac. B. R. Cong- 
ley v. Hall. | 

7. Upon a bil! for tithes, the difudant by his anſwer ſet forth, 
that the lands, of which the tithes were claimed, vere parcel of the 
pricry of . . . and that the lands bel;nging to that priory were diſcharged 
by order ; «without ſaying any more, this was held ſuſſicient, quod 
nota; becauſe of the uncertainty. Hardr. 322. pl. 5. Hill. 
14 & 15 Car. 2. in Scacc. Page's caſe. 

8. Suggeſtion of a diſcharge by the Ciſtertian order, in a ſuit 
for tiches, cugbt to aver poſitively that tliſt lands were in the abba-'s 
hands at the time of the difſplution, and neu in the patentee's owon 
hands, otherwiſe no prohibition will be granted; and it is not 
ſufficient to ſay that the vills were, unleſs of which are parcel. 
Keb. 830. pl. 9. Hill, 16 & 17 Car. 2. B. R. Barrington v. 


Boucher, 


(D. b) Revived. 


1. Prifcription was laid in an abbot and convent to be diſcharged 

of tithes, and it appeared that he body corporate was dif- 
ſolved, becauſe all the monks were dead, and the lands came to laymen ; 
it was adjudged that they ſhall pay tithes in kind, becauſe the 
preſcription continues no longer than the lands remained in the 
abbot's and convent's hands Godb. 211. pl. 301. Mich. 11 Jac. 
C. B. Windſor (Canons) v. Webb. 


(E. b) Treſpaſs juſtifiable in order to ſetting them 
out, and carrying them away. And Pleadings. 


I, TA ESPASS lies by parſon againſt him who carries away 

tithe: ſevered from the nine parts; contrary where he will 
mt ſever his tithes, and carries them all away; there ſuit lies in 
the ſpiritual court. Br. Treſpaſs, pl. 108. cites 38 E. 3. 5. 

2. In treſpaſs of corn taken the defendant juſtified for tithes as 
Servant of the parſon of M. ſo he took the tithes of his maſter abſque 
hoc, that he tool the corn of the plaintiff and others e contra. Er. 
Treſpals, pl. 49. cites 44 Ed. 3. 39. | 


3. Treſpaſs 
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3. Treſpaſs de clauſo fracio on D. the 6th day of July the 
defendant juſtified as for tithes. ſevered from the nine parts as parſon 
the roth day of Auguſt, abſque hac that he is guilty unleſs after the 
tithes ſevered, and till they were carried away, and it was held 
clearly that every parſon may enter to collect his tithes, and to turn 
them till they are dry, and of this the reaſonable time ſhall be tried, 
and a good plea, and Hall not be compelled to ſay that he 1s not guilty 
before nor after ; for he is guilty every year after the tithes ſe- 
vered ; and the plaintiff replied, that the day the defendant juſtified, 
the defendant was not parſ5n, or that the tithes this day were ſevered ; 
and fo ſee that the plaintiff was not compelled to reply to the 
abſque hoc taken by the defendant, Er. Traverſe, per, &c. 
pl. 242. cites 12 E. 4. 6. 
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Br. Replica- 
tion, pl. ble 
Cites S. C. 
A parſon 
ſhall have 
reaſonable 
Tim: to take 
his tithes ſe- 
vered from 
the nine 
paits, and ta 
turn them 
till they are 
dry, and 
that be Care 
ries them 
away. Br. 
1 reſpaſs, 


N 
— 


15 
IA 
. 
. 


pl. 325. cites 12 E. 4. 6. 
In treſpaſs, where the defendant juſtifies as parſan, and collected the tithes which avere ſevered from the 
mire parts, it is a god e, that the tithes were net ſevered from the nine parts» Br. Iſſues joines, 


pl. 69. cites 12 E. 4. 6. 


4. Treſpaſs of graſt cut, the defendant juſtified as parſon of the 
pariſh, and took as tithes ſevered from the nine parts, the plaintiff 
ſaid, that de ſon togt demeſne without ſuch cauſe. Per Brian this 
is no plea, no more than where the defendant juſtifies as his frank- 
tenement, or by leaſe, or for years, ſuch replication de ſon tort, 
&c. is no plea. Pigot ſaid, this is true there; for the defendant 
claimed intereſt in the foil and the occupation there; contra here, by 
which he replied as above, ab/que hoc, that they were ſevered from the 
nine parts. Br. De fon tort, &c. pl. 21. cites 16 E. 4. 4. 

5. In treſpaſs in D. the defendant juſtified as parſon of D. for tithes, 
the plaintiff /aid that they grew in anther place, and not in the place 
in the bar, and no replication unleſs they had ſaid that the place is cites 21 E. 4. 
ent of the pariſh of the defendant ; for he may take his tithes in any 65. that he 


0 . . . . . . Ou ut to tra- 
place in this pariſh, by which he ſaid that it was in another |= — 


Br. Traverſe 
per, &c. 
I. 267. 


pariſh, and not in the pariſh of the plaintiff. Br. Replication, nh, and not 
pl. 54. cites 21 E. 4. - place; 
| r prima 


facie if they grow in the patiſh the parſon ſhall have them. 


2 Lutw. 


6. Treſpaſs for breaking his cloſe and treading his graſs, &c. 
and taking and carrying away five loads of his hay; the defendant | 316. S. C. 
as to all except breaking the cloſe and ſpoiling the graſs pleads Curia advi- 
not guilty, and as to the reſt he ju/ified, for that he is ſeiſed of the fare vult. 
tithe-hay arifing in the ſaid cloſe ; and for that the hay ( viz. ) five 
cart loads were cocked ſeparately for tithes of the ſaid hay, he entered 
the cloſe and carried away the hay, doing as little damage as he could, 
gue ſunt eadem, & c. the plaintiff replied, that the defendant tork the 
graſs which the plaintiff had cut and made it into hay, upon the land, 
and carried it away, and fo five cart loads of his hay mentioned in the 
declaration, he tock and carried away, and traverſed that there were 
five cart loads of hay in the ſaid cloſe ſeparated for tithes ; the defend- 
ant demurred ſpecially, for that the plaintiff traverſed the quan- 
tity of hay ſeparated for tithes, which is not traverſable; and of 
that opinion was all the Court, for the defendant having pleaded 
not guilty as to all except the ſpoiling the graſs, and —_ 
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Br. A ſſi ſe, 
pl. 19. cite; 
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this by entering and faking tithes of lay, it is good whether 
they were loaded in one or two or five carts; and it was lawful 


for the defendant to make the hay on the land after it was 


ſeparated, and judgment was given for the defendant by the 
whole Court. 3 Lev. 228. Trin. 1 Jac. 2. C. B. Paine v. 
Brigham. 

7. In treſpaſs defendants as ſervants of the parſon juſtified their 
entry into the land 20%, their Forſes and mallitu chaſed the cattle 
in the ſaid cloſe to ſee what tithes were due for the cattle. It was ob- 
jected that this was not juſtifrable, becauſe there were other 
means to come to the knowledge thereof. But the Court deli- 
vered no opinion as to that, judgment being given on another 
matter. Cro. J. 360. pl. 21. Mich. 12 Jac. B. R. Rolls v. 
Boulting and Roberts. 


(F. b) Remedy for Recovery of Tithes. And in 


what Court. 


* 
1. Af tithes there is not any form to demand at the common law. 

But you will 6nd in the Regiſter, fol. 165. a form of 
writ of covenant de decimis garbarum ad eccleſiam ipſius prioris 
de N. qualitercunque ſpectant'. Thel. Dig. 68. lib. 8. cap. 9. 
{. 1. 

2. In aſſiſe a plaint is made of the tenth part of all manner of corn 
growing in 100 acres of land, and of the tenth part of all manner of 
hay in Io acres of meadga cut after the tithes of the parſen aſſigned, 
&c. Thel. Dig. 68. lib. 8. cap. 9. ſ. 2. cites Hill. 44 E. 3. 5. 
But ſays, that now by the ftatute of 32 H. 8. cap. 7. a man ſball haue 
præcipe gud reddat, and all manner of writs real of all profits called 
ecclefraſlical or ſpiritual, as parſonages, vicarages, portions, peuſions, 
diſmes, & c. After the making of which ſtatute Theloall ſays, he 
has ſeen writ of covenant of ſuch form to levy a fine, quod teneat 
covent', &c. de rectoria eccleſiæ parochialis de M. ac de omnibus 
decimis granorum, garbarum, & fœni eidem rectoriæ ſpectant', 
&c. ſive cum omnibus decimis granorum garbar' & fœni eidem 
rector ſpectant', &c. | | 

3. And in prcipe quod reddat omnes & omnimnndas derimat majore? 
mixtas et manutas infra villam five hamlet' de B. in parvebia de A. quo- 
quemedo creſcen' contingen ac annuatim renovan &c, Quære of 
theſe forms and of others now uſed, See præcipe quod red- 
dat quartam partem decimarum & oblationum eccleſiæ ſancti, &c. 
Thel. Dig. 68. lib. 8. cap. g. ſ. 3. cites 16 E. 3. Quare Im- 
pedit, 147, and ſays, ſce fine levied of a parſonage, 2 H. 3. 
Grant, 89. | 

4. Aſſtze was maintained of tithes by name of profit nder, not- 
withſtanding the In 22 to A uten. Br. 
Juriſdiction, pl. 7. cites 44 E. 3. 5. 8 

5. If the king grants tithes which in great forefls, as Engle- 
wood by letters patents, and another takes them, he ſhall have ſcire facias 
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Diſmes, [or Citbes.] 


egainſt them in Chancery, and ſhall be at iſſue there, and then it 
mall be ſent into B. R. to try as in other caſes. But if the ſuit be 
againſt them who ought to render the tithes and ſet them out and 
ſever the nine parts, then lies the ſuit in the ſpiritual court; note 
the difference. Br. Diſmes, pl. 10. cites 22 Aſſ. 75. 

6. 32 H. 8. cap. 7. J. 2. All perfons of this realm and other his 
majeſty's domiuions ſhall truly ſet out and pay all tithes and offerings, 
according io the cuſtoms and uſages of the places where ſuch tithes or 
duties ſhall grow ; and in caſe any perſons, of their ungodly and per- 
verſe will, with-hold any tithes or offerings, the parſon, or party ec- 
clgſiaſtical or lay, having cauſe to demand the ſaid tithes or offerings, 
may convene the perſons offending before the ordinary, his commiſſary or 
other competent judge, according to the ecclefraftical laws. And the or- 
dinary, c. having the parties or their lawful procurators before him, 
fall proceed to the examination, hearing and determination of ſuch 
matter, ordinarily or ſummarily, according to the courſe of the ecclefriaſ= 
tical laws. * 

7. 32 H. 8. cap. 7. f. 3. In caſe any of the parties appeal from 
the ſentence of the ordinary, Fc. the judge ſhall adjudge to the other 
party reaſonable cat, and ſpall compel the party appellant to pay the 
fame by compulſory proceſs and cenſures ef the laws eccleſiaſtical, taking 
ſurety of the other parties to reſtore the eofts, if the principal cauſe be 
adjudged againſt him ; and fo every ordinary, or «ther judge eccleſraſti- 
cal, ſhall adjudge coſts t9 the other party upon every appeal in every 
ſuit ſußſtraction or detention of tithes, er in any other ſuit concerning 
the duty of ſuch !ithes or offerings. 

8. S. 4. Vany perſons, after ſentence definitive given againſt them, 
ob/tinately and avilfully refuſe to pay their tithes er duties, or ſuch ſums 
of money wherein they be condemned for the ſame, two juſtices of peace 
of the ſhire, whereef one of the quorum, ſhall have authority, upon in- 
formation, certificate or complaint, made in writing b; the eccleſiaſtical 
judge that gave the ſentence, to cauſe the party refuſing to be attached 
and committed to the next gaol, till be ſLall kave found ſurety to the uſe 
of the king to perform the ſentence. 

9. S. 7. Where any perſens which ſhall have any eftate of inherit- 
ance, freehold, term, right or intere, in any parſonage, vicarage, 
portion, penſian, tithes, oblations, or ether eccleſiaſtical or ſpiritual 
Profit, made teniporal, or admitted to be in temporal hands by the laws 
of this realm ſhall be diſſeiſed, or etherwiſe put from their lawful inhe= 
ritance or interęſ by any perſon claiming title to the ſame, the perſons o 
diffeifed or put from their right, their heirs, <vives, and ſuch ather to 
whom ſuch injury ſhall be done, ſhall have their remedy in the king's 
temporal courts, or other temporal court, as the caſe fall require, for 
the recovery of ſuch inheritance or intereſt, by writs of pracipe quod 
reddat, afjiſe of novel diſſeiſin, mortdenceſlor, quod ei deforceat, writs 
of dower, or other writs original, as the caſe ſhall require; and writs 
of covenant, and other writs for fines, and other aſſurances of any ſuch 
parſonage, vicarage, portion, penſion, or other prefit called eccleſraſtical 
or ſpiritual, ſhall be granted in the chancery, as hath been uſed for 


lands. 


the eccleſiaſtical court, or at the common law, at his election; and ſceing that no ſpecial w. it is given 
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By this act, 
a lay man, 
having 
tithes or of- 
fering*, may 
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by the fatute, the party mud have a general writ of aſſiſe de libero tenemento, and make a ſpeciaf 
plaint; but his precipe muſt be quod reddat omnes & omnimodas decimas majores, minimas & mi- 
ntas in 2 pale quaquo modo creſcent' contingent” ac annuatim renovant', &c. according to his caſe. 
But neither afhſe nor any præcipe did lie of them, as of tithes or any other eccleſiaſtical duty at the 
common law; for the afliſe orought of any manner of corn growing in an hundied acres of land, after 
the tithes of the parfon taken, was a lay profit apprender, and no ecciefiaſtical duty. But tithes, or other 
eccleñaſtical duties that came to the crown by the ſtatutes of 27 H. 8. 51 H.$. 37 H. 8. and 1 E. 6. 
are by thoſe ſtatutes, and this of 32 H. $. and of 1 & 2 P. & NI. in the hands of laymen temporal in- 
heritances, and ſhall be accounted "alfers, and huſbands ſhall be tenants by the curteſy, and wives endowed 
et them, and ſhall have other incidents belonging to temporal inheritances ; only that they have this 
eccleſtaſtical quality, that the owner or poſſeflor thereof may ſue tor the lubſtraction of the ſame i in the 


ecclefaZical court. Co. Litt. 159. a. 
No piace lies for ſetting out tithes at common law ; and I doubt not, by the Patute 32 H. S. cap. 7 


though Sir Fa. Coke, in his Litt. fol. 159. a. ſeems 25 be of opinion, that « an may at his elefion 
tar remedy for with-holding tithe after that ſtatute, by atticn or in tbe ecclefiaſlical court, by that 
$2t2te condtleſs be has for the title ef titbe, as for tithe ot land, or for the taki; ng them away, but not, 


COTE 


rhaps, for not ſetting them out; per Vaughan Ch. ſj. Vaugh. 195. Till, 13 & 19 Cat. 2. C. B. 
32 calc e Holden v. Simailvrookes 


10. S. 8. provided that this act ſhall nat give remedy or ſuit in the 
evurts texiporal, 0K n any perſon which ball refufe to ſet out his tithes, 


or detain his tithes or offerings. 

11. The campelling the appellant to pay coſts, is to be underfloed 
ruhen the caſe appertains properly ts th? ſpiritual court; but if the 
ſuit did not originally or properly appertain ts them, as in caſe 
for tithes of trees ſpent in fuel, a prohibition ſhall be awarded, as 
well to the coſts as the original ſuit, W this ſtatute. 
Noy,.137. Anon. 

f 66 ] 12. When tithes were fet out, they are lay-chattles ; and if a 
ſtranger carries them away, ation lies nt in the ſpiritual court, but 
here; otherwiſe where they are not ſevered from the gth part; 
per Doderidge J. and J.ey Ch. J. 2 Roll. Rep. 440. Trin. 
21 Jac, B. R. Gwyn v. Merryweather. 

13. The parſon exhibited his bill in the Exchequer for predial and 
ether tithes, and upon prof of the quantity and value, had & decree for 
the whole; and the clerks ſaid that this was the conſtant Practice 
rohre a bill is exhibited for predial tithes, and e ſingle value is 
enly demanded. Hardr. 4. pl. 4. Trin. 165 5. in the Exchequer, 
3 v. Newte. 

„ In che 7 & 8 V. 3. cap. 6. imporvers tas juſtices of peace to de- 

ef a mine nt for nonpayment of ſmall tithes. And the money ad- 

been ad. jridoed * ſpall be levied by diſtreſs and fale. But the complaint muſt 

Jueged, that be made within two years. Appeal may be to the ſeſſions, and ns 

- — 8 * certiorari ſhall be allzwwed unte eſs the title be in queſtion, 

any matter In caſe of a modus the juſtices are not ta intermeddle. 

- eee, The judgment ſhall be inrilled, and be a bar to any other pro- 

_ = which cet. Party removing into a foreign county may be followed i if ad- 

is ary way fudged againſt him. If the complaint be vexatious, defendant 

goubtlul, a ſpall have cots nit exceeding 105. and any perſon ſued for any 
en a cuſtom 

in a pariſa hing done in purſuance of this act, and the Plaintiff be nonſuit, 

to be diſf= . Sali have double — if uo fit be begun in the Exchequer 


charged of a eurt. 
bee King 97 ecclefraſlical cou | 
of tithe, &c. the order may he removed within the intent of che atute, 2 Hawk. Pl. C. 289. eap. 27. 
ſ. 28. cites Ii. 6 Gro. The King v. Farnaces | 

* 


CG. b) 


fore after verdict judgment was arreſted. 


Diſmes, [or Tithes, ] 


Remedy for Recovery of Tithes. How 


and in what Caſes. And Pleadings. 


1. A Parſon ſues in the ſpiritual court for tithes of wheat and By — 
rye growing on 60 acres of land. The defendant ſuggeſied ye juſtices 
zr a prohibition that the ſaid 60 acres were barren, and that by his of both 
induſtry they became fruitful, and that 7 gears are not expired ac- — 
cording to the ſtatute 2 E. 6. for tithes of barren lands. The Wieden) 
jury found that 30 acres of the ſaid lands were barren, but that 30 the party 
i dad wielded tith ol and lamb he who ſued in 
acres of the ſaid lands had yielded tithes of wool and lambs to the * foiricual 
parſon. The parſon ſhall not have a conſultation for them; cgurt ſhall 
for he has not ſued for them in the Spiritual Court 3 by 2 . 
1 > ites tat 
the judges of both benches. Jenk, 218. pl. 65. cites D. 171. f gag e. 
2 Eliz. ſidue, ad 
quod Saun- 


D. 171. a. pl. 6. Pells v. Saunderſon. 


ders Ch. B. conceſſit. 


S. C. cited Hob. 192. in pl. 242. 


that a conſultation was denied, becauſe he ſhould not have ſued for tithes in kind, which if they ſhould 


grant, a conſultation ſaguld be allowed but for the ſmall tithe only. 


2. An action of debt was brought upon this ſtatute by G. 4 Le. 7. 
againſt tao tenants in common, and it appeared that one of them ſet pl. 2 
out his tithe, and that the other afterwards took it and carried B. R. Ger- 
it away ; and adjudged that the action lies only againſt him rard's caſe, 
which carried it away. Hutt. 122. cites it as a caſe ſhewn Mich. os, 
8 Jac. Sir John Gerrard's caſe, 3 
awway by a 


franger, and that the pariſhioner may plead the ſame matter in bar in the ſpiritual courts 


3. In debt on the ſtatute 2 E. 6. for not ſetting out tithes, the 
declaration recited the flatute as made Nov. 2. anno 2 & 3 E. 6. 
whereas it could not be in two years of the faid king, and there- 
Mo. 302. pl. 452. 
Mich. 33 & 34 Eliz. in Scacc. Langley v. Haynes. 

g. Action on this ſtatute may be brought in any of the king's 
courts; reſolved by all the Barons. Sav. 131. pl. 206. Paſch. 
36 Eliz. in 5cacc. - Anon. | 


[ 67] 


5. Defendant pleaded nat guilty, and held well enough, the ac- Ero. E. 766 
tion of debt being founded on the ſtatute for a wrong done, and pl: 3 
debt lies on it though a certain penalty is not given thereby, but B. R. 
the treble value, which is uncertain. Cro. E. 621. pl. 11. Wortey v. 
Mich. 40 & 41 Eliz. B. R. Johns v. Carne. — 


reſolved accordingly ; for it is not for a non: feaſance, but for a mal - feaſance, wherein the tort is-ſup- 


poled. 
——  - Brownl. 31. Paich, 10 Jac. Anon. S. P. 


Mo. 302, pl. 452. Mich. 33 & 24 Eliz, in Scacc. Langley v. Hains, S. P. adjudged, 
lvid. 65. Trin. 8 Jac. Pein v. Nichols, 


S. P. For wool or lambs no action lies upon the ſtatute; for they are not predial tithes, nor ſmall 


tithes by the ſtatute of E. 6. Brownl. 70. Hill. ) Jac. Mortimer v. Freeman. — Palm. 222. 


Arg. cites it as reſolved 40 & 41 Eliz. Sharman v. Beadle, that action of debt lies upon this ſtatute for 
tithe of lambs ; and thence infers that lambs ate not ſmall tithe. 


6. Baron poſſeſſed of a leaſe for years in jure uw may ſue alone Oro. E. 608, 
and recover the treble value, and need not mention the quality 22 
IL | af » 


1 
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5 Beade v. of the grain. Jenk. 279. pl. 2. cites the caſe of Bedel x. 


-ich. 


1 

+$B accordingly. ———2 Init. 550. cites S. C. & S. P. refolved accordingly. Huſband and wiſe 

' joined, and held good. 13 Rep. 48. Bedel v. Sherman. — But wheie the action is for tithes ſet out, 

4% they cannot join, though for tithes not ſet out they may. Jo. 325 pl. 5. Mich. 9 Car. B. R. Anon. 

1 Baron and feme were lefices of a patſonage, &c. A paciſhioner ſets forth the tithes, and preſently 

1 takes them away again. Reiclved that the huſband and wife ought to have joined in the action, becauſe 

BB it is not for a thing in poſſeſſion ; and it the huſband dies the wife ſha!l have the damages, and not the | 
executor of the huſband. Noy, 136. Hill. 7 Jac, B. R. Ford v. Pomeroy. -—— 2 Brownl. 9. S. C. Xx 
| 

; 


1 Curia advifare vult ; but ſeemed of opinion that the wife ought to join; for the ſtatute lays, that the 
5 proptietor ſhall have the ſuit for the not ſetting forth, &c. and the huſband in this caſe it net intended 

| proprietor, as the flatute intends, but the wife. | 

| 


Mo. 912. 7. After verdict on this ſtatute for the plaintiff, it was moved 
pl. 1235. in arreſt of judgment that the ſuit for the treble value ought not to 


S. C ruled ; * ö 
. be brought at the common law, but in the ſpiritual court, as it ought © 


8 ——jeok.- to be for the tithes before they are ſet out; but reſolved that the 7 
1 279 Ks. P. action was well brought, and Tanfield ſaid, it was ruled in te 
| o. 912. Exchequer in Manwood's time, that it lay well at the common 
pl. 289. law. Cro. E. 608. pl. 9. and 63. pl. 1. Trin. 40 Eliz. B. R. 
1 b. Beadle v. Sherman. | : 

B. R. Wentworth v. Criſpe. S. P. adjudged. © 


Cro. J. o 8. Reſolved, that the ſtatute which gives treble damages does 


Pl. 57 Wag not allow the jury to give other damages. No coſts being given 


von. S. C. by the ſtatute, the jury can aſſeſs no coſts. Mo. 915. pl. 1294. 
Paſch. Trin. 44 Eliz. B. R. Day v. Peckvell. 


3 Jac, in 
Cam. Scacc. adjudged. 


Mo. 915. 9. Debt upon the ſtatute of 2 E. 6. by the plaintiff (a farmer } 


— *24+* for not ſetting forth of tithes, and demanded the treble value ; tlie 


Peckvell, jury upon non-debet pleaded, find for the plaintiff. It was aſſig ned 
S.C. refolv- for error that the ſlatute does not give the treble value to the farmers 


. of the parſonage, ſed non allocatur. Cro. J. 75. pl. 12. Paſch. 


; 
8 Nail have 3 Jac. in Cam. Scacc. Dagge and Kent v. Penkevon. 
| action by 
1 the equity of the ſtatute, becauſe he has right to the tithes, though the ſtatute does not give action to 
1 the farmer. 
Wo (68] 


F . . . . . 0 Fe 
RD - the forfeiture for carrying away the corn without ſotting rtl of the 


pl 1294+ tithes er agreeing with them for the corn, but without ſaying that 


i Feckvell he did not agree with then vr cither of them, yet held good, and 
; 
| 


j 

4 

1 
1 
* 
a 
1 

#1 
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. 

| 

f 2 

. 

6 

(5 

© % 

E 

f 

ba 


11 : 
4 | Jerk. 315. 10. Action was brought by a U int] farmers 20 demanded 


S.C. refoly.. judgment for the plaintiff, and affirmed in the Exchequer-cham- 
ed accord- 3 for if he agreed with one of them, he ought to ſhew it. 
— Cro. J. 70. pl. 12. Paſch. 3 Jac. Dagg v. Penkevon. 

with one farmer ſhall bind his companion; reſolved; Mo. g15. pl. 1294. S. C. 


11. If a pariſhioner ſets forth his tithes and preſently takes them 
atuay again debt lies ſor treble damages upon ſuch a fraudulent 
ſetting forth, though the ſtatute ſpeaks nothing of the fraud. 
Noy, 136. Hill. 7 Jac. B. R. Ford v. Pomeroy. 

12. An action of debt brought upon the ſtatute of E. 6. for not 
ſetting forth of tithes, and the plaintiff declared as well for the pre- 
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dial tithes, for which he might well bring his aftion, and for other 
tithes, as of lamb and ol for which u acton would lie, and upon 

trial the jury found for all, as well for thote that would as would not 

bear an action; and after a verdict, this exception was taken, and , 
Judgment arreſted. Brownl. 65. Trin. 8 Jac. Pain v. Nichols. 

13. Upon the ſtatute of 2 E. 6. cap. 13. In a prohibition to 
ſtay proceedings by a pariſon in ſuit in the ſpiritual court, 
againſt one of his pariſh, for hindering him in his way in the 
carriage of his tithes, the Court all agreed that if a parſen has his 
uſual way ſtopt fo that he cannot come to take away his tithes, 
being ſet out for him, he may have his remedy by ſuit in the ſpiritual 
court; but if the queſtion be whether the parſon be of right to have a 
way one way or another, this is triable by the common law, and not 
in the ſpiritual court; but if he has a certain way granted to 
him, and ſet out by the common law, if he is at any time diſ- 
turbed and hindered by any of his pariſhioners or by any other 
ir: the uſe of this his way, he may ſue in the ſpiritual court. 

Buh. 67. Mich. 8 Jac. Anon. 

1. Dcht on the ſtatute, &c. after a verdict for the plaintiff 
ir was moved in gfreſt of judgment that the declaration was ill, 
hecaute the plaintilf did not allege that he was. parſan, for he ought 
to bring the action according to the name by which he claims 
ihe ries for if a man will bring an action as heir, executor, 
or itt, he muſt name himſelf ſoz but upon producing two 
prece:ents to the contrary, it was adjudged per tot. Cur. for the 
plaintiff, Brownl. 98. Mich. 9 Jac. Willot v. Spencer. 

15. A man poſſeſſed of corn ſells it, and before teu witneſſes A pariſhion. 
ſets out his tithes aud afterwards privately takes away his tithes ; and ft — 
the parſon ſucs him upon the ſtatute of treble damages, for not tithes, and 
ſetting forth of tithes; and the defendant proves by witneſſes, takes wit. 
that he ſet forth !:is tithes; yet the fraud is helped; for the 2 — * 
words are without fraud or deceit, Brownl. 34. Hele v. Fret- diately after 


tenden. he carries 
them away; 


this is mit a ſetting forth wwithin the fatute. For the words are, truly, juſtly, and without fraud ar 
corin. Noy, 152+ in caſe of Rocheſter v. Porter, cites 4.3 Eliz, B. R. 


16. So one ſecretly ſells his corn to one ho was not known, and S. c. cited 
afterwards the vendee commands the vendor to cut the corn, «which he o Coke 
dhes, and takes away the whole corn without ſetting forth his tithes ; 2 3 134, 
and the queſtion was, who ſhould be ſued for the tithes? And Hill. 1:Jac, 
the Court held the fir/t vendor ſhould be ſued, for it was fraudulent, Ts lat. 


Brownl. 34. Hele v. Frettenden, $3. E 


ſolved. 
Trin. 44 Eliz. B. R. in caſe of Sprat v. Heale, Noy, 152. in caſe of Rocheſter v. Porter. 
8. P. * and that the parſon ſhall not be compelled to ſue the vendee, who it may be was not known to 
him, cites 44 Eliz. B. R. Baker's'caſe. And it is not traverſable, if the tithes were ſet forth 
according to 47 Eliz. reſoived in Trin. 7 Jac. B. R. Brickendine v. Denwood. Ibid. 


” 
17. In debt upon the ſtatute of 2 E. 6. the caſe was, A. was (94 
paſſeſſed of tithes in jure uxoris as executor of her former huſband, 
and granted totum jus, titulum & intereſſe ſuum de et in decimis 
prædictis; reſolved pnanimoully that the grant was good, _ 
e 


Diſmes, [or Eithes.] 


the leaſe he had in the tithes in right of his feme did thereb 
paſs z and judgment for the plaintiff. Cro. J. 318. pl. 1. Hill, 
10 Jac. B. R. Arnold v. Bidgood. | 

18. Debt upon the ſtatute 2 E. 6. cap. 13. for not ſetting out 


Browal!. 
123- Nip- tithes; the words of the flatute are, every of the king's ſubjefts ; and 
1 the plaintiff in reciting it, declared that quilibet ſubjectus dicti domini 


S.C.&S.P. regis; adjudged this was a miſrecital. 2 Bulit. 119. Trin. 


held ccord- . * 

1 Jac. Tipping v. Swan. i 
that it was a fault incurable; for he Hatute refers ¶ ſubditus) to bis politic capacity, but C dicti) goes to 
bis ratura! and ſole capacity, and by ſuch conſtruttion, the force of the ſtatute ſhall be determined by the 


king's death ; by three Juſtices, but Houghton doubted, and fo it was adjourned. —— Cro, J. 324. 


E- 5+ S. C. held accordingly, & adjornatur. 


19. If the plaintiff declares in debt for not ſetting forth tithes, 
as of a leaſe made to him for 20 years where it vas but for 10 years; 
this is good, for it 1s not material in this caſe how he doth de- 
clare, ſo as tithe is to be paid to him out of the land. Per 
Coke Ch. J. 2 Bulft. 86. Trin. 11 Jac. 

20. As to the word proprieter in the ſtatute, if 7 refory be leaſed 


It was mor- 

ed in arreſt 5 ears, the leſſee may well ſay poſſoſſiamatus fruit, though he can take 
1 jo — 83 and 2 am the Kaſe, "ond pleading 
claration that by force thereof he was poſſeſſed and ſo continued, is 
— clearly good; per Doderidge, quod tota Curia conceſſit. 
— die 2 Bulſt. 67. Mich. 11 Jac. 


occupator ac 5 
poſtea eodem die, &c. fo that it appears not that he was proprietor, and therefore the action does not 


lie ; for he may be occupator wrongfully, and fo not proprietor ; but it was anſwered, that the decla- 
ration is that tali die poſſeſſionatus fuit & ab eodem die occupavit, and this ſhall be judged of a rightful 
eftate ; and it is ſaid that he is rector eccleſiæ, anc ſo ſhall be intended that he is proprietor of the tithes, 
ii the contrary be not ſhewn ; and judgment ni. Sty. 107. Trin. 24 Car. | Hobart v. Boraſton.] 


21. A parſon may ſue for the double value in the ſpiritual court 
and no prohibition will lie; for that is given by the expreſs words 
of the ſtatute of 2 E. 6. and ſo it was adjudged in Maxwoop's 
CASE in the Exchequer; per Coke. Godb. 211. pl. 301. 


Mich. 11 Jac. C. B. | 


Brownl. 22. Plaintiff declared in debt on the ſtatute that he was pro- 
> = C. prietor for ſeven years of the rectory out of which the tithes 


beld accord- were iſſuing, and that defendant was occupier of lands there for fix 
ingly. — months from March 10, and cut his corn in Auguſt following, and 
— carried it away 10th of September after ; though b intiff's own 
Swan. S. C. ſhewing, defendant's intereſt in the land was determined before he 
zejudged. carried away the tithes, yet he {till continuing owner of the 
corn, the action lies. Cro. J. 324. pl. 5. Mich. 12 Jac. B. R. 

Kipping v. Swain, alias Stone. 
23. In debt upon the ſtatute of E. 6. of tithes plaintiff declaret, 
that he was ſeiſed in fee of a portion of tithes of corn and hay growing 
upon ſuch a grunge, whereof defendant wwas occupier, and alſo of 40 
acres ſown with wheat, rye, and barley, and reaped the corn and car- 
ried it aꝛbay without ſetting forth the tithes, which were worth 40s. 
and the treble damages 61. after verdict it was moved that the 
declaration was not good, becauſe he intitles himſelf being a lay 


perſen to a portion of tithes, and does not ſhew how ; and it being a 
| profit 
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Diſmes, ſor Tiihes.] 


profit in another's ſoil he ought to make a good title to himſelf ; 
ſed non allocatur; for this * action is grounded on a tort for not 
ſetting out the tithes, for which he demands the penalty of the 
ſtatute, and the ſeiſin in fee is only a conveyance, and for this 
action he needs not make a title, and therefore it is uſual to 
bring the action as firmarius or proprietarius, without thewing any 

articular title; and judgment for the plaintiff, Cro. J. 437. pl. g. 
Mich. 15 Jac. B. R. Sanders v. Sandford. 

24. And it was alſo objected not to be good, becauſe he did 
not ſhew the quantity of every grain in ſpecie, and ſo it is uncertain, 
ar Court knows not how to judge of it; ſed non allocatur 3 
for he ſhews the value of the tithes which is the wrong ſuppoſed 
for the carrying them away, which is ſufficient. Ibid. 438. 

25. The abbot of Eviſham /ziſed both of refory and land time out 
sf mind 26 H. 8. demiſed the land for fix years, and by the ſame 

eaſe demiſed all tithes with a covenant that the leſſee ſhould not ſet 
forth the tithes [of ] corn and hay to the leſſor [and his ſucceſſors}; 
but that he ſhall pay tithe of wool and lamb to the leſſor, and ſmall tithes 
to the vicar, It was adjudged that the lands ſhall pay tithes, 
iſt, Becauſe the githes were demiſed, and therefore the lands - 
were not diſcharged, but the tithes were payable. 2dly, Becauſe 
there was a covenant that the leſſee ſhall not ſet forth his tithes 
to the leſſor, which ſhews that they ſhould otherwiſe have been 
ſet forth. 3dly, Becauſe there is a proviſion for payment of tithe 
lamb, wool, &c. all which are ſtrong evidences that the lands 
were not diſcharged, as ſtrong as if there had been actual pay- 
ment, and the finding of all theſe do ſtrongly imply that if there 
had been nothing elſe but a leaſing that that had not been ſuffi- 
cient, but that it was neceſſary to find payment, or that which 
amounted. to payment, diſcharges by grants and covenants ex- 
preſs. Pollexf. 8. cites Car. 2. [Cro. J.] 453. [Mich. 15 Jac. 
B. R.] Dobitoft v. Courteen. | 

26. Debt upon the ſtatute 2 E. 6. for not ſetting ont tithes, Brownl. 52. 


the defendant pleaded ni debet ; and this was adj:dged a good iſſue. * * 
Fob. 218. pl. 285. Mich. 15 Jac. Bawtry v. Iſted. and though 
exception 


vas taken to the wenire facias, becauſe it was of Horſted Parva, and not of the parith of Horſted Parvz, 


yet judgment was given for the plaintiff, becauſe both the town and pariſh were named in the recore, 
and the venire facias may be either of the town or pariſh, 


2 Roll. 
Rep. 54+. 
S. C. ad- 
Judged ac- 
cordingly 
S. P. held 
accordingly, 
Comb. 283. 
Trin. 

6 W. & M. 
in B. R. 
Aultin v. 
Burſcoe. 


27. In debt upon ſtatute 2 E. 6. of tithes, the plaintiff in his 
declaration demanded more than the treble value did amount unto, and 
did not fhew ſatigfaction for the reſt ; but all the Court held it good 
enough, for there is a difference avhen an action is grounded upon 
a ſpecialty or a contract which 1s a certain ſum, or upon a flatute 
which gives a certain ſum for the penalty, for there he may not vary 
from the ſpecialty. But when the demand is of no ſum certain, but 
only ſo much as fhall be given by a jury, although he varies from 
the firſt valuation it is not material, for he ſhall not recover accord- 
ing to his demand in his declaration, but according to the verdict, 
judgment for the plaintiff. Cro. J. 498. pl. 6. Trin. 16 Jac. 
B. R. Pemberton v. Shelton. * 
28. In 
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Dilmes, [or Cithes.] 


28. In an action brought upon this ſtatute of 2 E. 6. it was 


70 


An inferm- 

de by laid Zo be tam pro domuns rege quam. pro ſeipſo, and upon excep- 
ebe queen tion taken thereto it was reſolved to be good; becauſe the king 
ey u on is to have a fine. Hetl. 121. Mich. 4 Car. C. B. Luvered v. 
this ſtatute, Owen. 


and the | 
treble value was demanded, and adjudged that it lay not; for the ſtatute gives it to the party grieved, 


and not to the queen; and af:e:wards it was brought by the party griev:d, and he had judgment to te- 
cover, Cro. F. 608. in pl. 9. cites it as ruled in the Exchequer in the time of ivianwood, in the caſe 
of Wood v. Hatton. ——— Debt tam quam lies not on this ſtatute; for the “ queen cannot have any 
benefit thereot, nor is it even oni, and thereupon the 
Court commande, nend to gg wayed, Cro. E. 621, pl. 11. Mich. 40 & 41 Eliz. B. R. Johns 
v. Carne. Mo. g 1. pl. 1285. Anon. But ſeems to be S. C. held accordingly, and that action 
of debt non competit reg in, but rather a fine tor the contempt upon an information or indictment, che 
ſtatute being a prohibition not to car] away the tithes till tie nine parts ate ſeveled. 


4 


By ww. 0) 


29. A leaſe was made 75 ws, they enter and occupy, and ſet not 

out their tithes, debt was brought againſt one of them, it lies not- 
but here it avas found that ane only occupied the land, and therefore the 
ain awell lies, Huit. 121. Mich. 8 Car. Cole v. Wilkes. 
All. 80. 30. Debt upon the ſtatute for not ſetting forth tithes; after 
* verdict it was moved that the declaration ⁊was too general and 
ingly. And uncertain, it being for ſuch a guantity of grain, but did ſbeuu what 
it being fur- fort of grain, and ſo it may be for grain not titKable, for the word 
* * grain comprehends rape-ſeed, colecſced, & c. there is a very good au- 
plaintiff had thority that it comprehends muftard-ſeed ; but adjudged, that the 
intited declaration was good, for it was for grain growing in ſuch a field: 
himſelf a and the word grain in common underſtanding is taken for corn, 
— Styles, 103. 108. Trin. 24 Car. B. R. Southcott v. Southcott. 


rum garba- a 
— demands for tithe of grain in general, whereas garbarum is a word of uncertain ſigni cation, 
and divers ſorts of grain are not wont to be bundled up, as rape-ferd, muſtird-leed, and cummin-ſeed, 
which uſed to be threſhed in the field; but refolveq that garba in its prime and proper ſignification is 
intended of corn; and ſo Roll ſaid it was iefoived in BaxTzz's Cat, upon conſultation with the 
civilians, where one upon a grant of decimas garbaryum would have had tithe- hay; but tbey did agree 


that the word in its latitude did comprehend any thing that aied to be bungled, 4: wood, &c. but the 


ambiguity of the werd here is taken away by e verdiet and is to be intended cf grain that is garbable. 
zdly, The word grain is certain enough, ior that it is exprefſ-d to be ſfy1wn upon a certain number of 
acres. Grano ſeminat' was heid good without mentioning the quality of the grain. 13 Rep. 


39 Eliz, Bedel v. Sherman. 


31. In debt upon the ſtatute 2 E. 6. for tiches, the plaintiff de- 
clared, that he was recter of M. A. and by reaſon thereof ought ts have 
the tithes of 160 acres ꝙ land in that pariſh, ard of 80 acres of land in 
the pariſh if M. G. without fhewing how he 2was entitled to the tithes of 
the lands cut of his pariſh; the Court held this to be well enough 
after a verditt ; bejides that a general allagatian without thewing a 
title iq well engugh in this action, Another exception was, that the 
plaintiff did not allege that the defendant was ſubditus domini 
regis, as the ſtatute requires; fed non allocatur, becauſe it is al- 
leged, that he was cconpator terre, which implies that he was ſub- 
ditus. Hardr. 173. Mich. 12 Car. 2. in Scacc. Phillips v. 
Kettle. 

32. A tenant in commun of tithes brought debt and declared for the 
20th part f the tithes. Exception was taken that the tithe is but 
the 10th part; but per Windham J. though it be improper to the 


ſignification of the word, yet one may declare for the 20th pa C 
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Dilmes, [or Tithes.] 
of the tithes or the 15th part of them; ſor the calling them tithes 
ic only to ſhew and deſcribe the nature of the thing demanded. Sid. 49. 
pl. 11. Mich. 13 Car. 2. B. R. Cole v. Banbury. 

33. Debt for not ſetting out of tithes lies for executor of Farſen, 
but not againſt executor of the pariſhioner; per Iwiſden. 
Sid. 88. in pl. 5. Mich. 14 Car. 2. B. K. ſaid that ſo it was ad- 
judyed lately in C. B. : 3 ; 

34. Where a fuit was in the ſpiritual court for double damages 
upon 2 E. 6. for not ſetting out ef tithes, pending which ſuit defendant 
dies, and then they ſue the executors for dauble damages it was in- 
ſiſted for a prohibition, that this was a pertonal oftence and tort 
of the teſtator, for which by the common law the executors ſhall 
not anſwer; and of this opinion were Windham and Keeling J. 
Sid. 181. pl. 20. Hill. 15 and 16 Car. 2. B. R. Weekes v. 
Truſſell. | 

35. Debt upon the ſtatute 2 E. 6. for tithes, and declared, 
that he is rector of the churches of Dale and Sale, and the de- 
fendant occupied 400 acres of land in D. and S. ſowed them, 
and cob away the corn not tithed ; aſter verdict for the plaintiff it 
was moved in arreltf of judgment, that he ,t have ſhewn what 
fart of the lands were in Dale, and what part in Sale, ſo that the 
defendant might know how to anſwer particularly to each ſeve- 
rally, and perhaps he has good title to one church and not to the 
other; but per Hale Ch. J. and Cur. it is good, for the action 
is in nature of zre/þaſs founded on the tort; and the exception 
diſallowed, and judgment given for the plaintif. 2 Lev. 1. 
Paſch. 23 Car. B. R. Fellows v. Kingſton. 

36. M. brought deb? as executor upon 2 4. 6. for nit ſetting forth 
tithe due to his teflator. It was inſiſted that this action though 
for a forfeiture for a tort done to the teſtator was gyaitainable 
within the equity of the ſtatute 4 E. 3. that gives the executor 
treſpaſs de bonis aſportatis in vita teſtatoris; and the Court 
were clear of opinion for the plaintiff, aad ſaid that it had been 
formerly reſolved ſo in the Exchequer-chamber. Vent. 3o, 31. 
Paſch. 21 Car. 2. B. R. Juſtice Moreton's caſc, 


37. If the executor of a par/1n brings a bil in Chancery for tithes, 
he, not heing entitled to the treble value by the ſtatute, need not 
offer te accept the fingle value, as the parton ſuing there ought to 
do if his bifl be for carrying away the corn, &c. without ſetting 
torth the tithes according to the ſtatute. Vern. 60. pl. 57. 
Mich, 1682. Anon, 

38. In debt upon the ſtatute 2 E. 6. for not ſetting forth of 
tithes; plaintiff declared upon tao leaſes, ge of the parſon whe had 
two parts, and another of the vicar v had the third part. The 
defendant plecded not vilty, which vas found ogainſ? him. It was 
moved .11 arreſt of judgment, that not gruiify was no good plea, 
but nil debet; but odjudged well enzueh. Then it was moved that 
the plaintiff eunht to have brought ſeveral actions, his title being 
by ſeveral demiſesz {ed non allcatur ; for that the ſuit avas fer 
the tert as well as upon the title, fo judgment was for treble da- 

Vol. IX. (x mages. 


729 
Vent. 126. 
S. C. by the 
name ot Pel- 
low v. 


Kingsford, 


Sid. 407. 
pl. 19. Mor- 
ton v. Hop- 
kins, S. C. 
& S. P. held 
accordingly, 
that ſuch ac- 
tion lies for 
executors, 
but not 
againſt ex- 
ecutors. 


Cro. J. 68. 
pl. 6. S. C. 
adjudged ac- 
Coudingly, 
and heid the 
action wel 
brought, in 
regard the 
plaintiff had 
both titles in 
him, and h 
is to have 


72 Diſines, [or Tithes! 
the intire mages, No. 914. pl. 1293. Hill. 2 Jac, B. R. Sir Richard 


1 Champernoon v. Hill. 


Champion v. Hill. S. C. reſolved accordingly ; ; for it is perſonal, and one intire debt for one wrong, 
—Ye!v, 63. S. C. held 1 Brownl. 86. S. C. ſecms only a tranilation of Yelv, 


1 8 8 
_ — 


0 ae 283. 30. In an . of debt upon the ſlatute 2 E. 6. e where. 
Ain v. . 
3 in the þlai; tiff de manded the treble value, &c. Upon nil debet plead- | 
S.C. and ed the plaintiff had a verdict in C. B. and upon a writ of error | 
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jcgsment brought in B. R. it was very much inſiſted on that the declara- 
3 tion was ill, becauſe the 2% nintiffo hed only alleged that the deſindant 
he mag * 3 ay the corn ths ut filling cut the tithes, but did not avor 
| that the defe 1ndant had net made atiy agreement awith them fer the 
tithes,. for the ſtatute gives the penalty where the tithes are car- 
ried off without any agreement made for ſo doing; therefore if 
the detendant ad agreed with plains ſor carrying off the corn 
without ſetting out tlie tithes, (as it does not appear but he might, 
then it had becn no forfeit ure; and the Court was of tha t opi- 
nion, viz. that the declaration was ill for the reaſon ſupra if it 
had been upon a demurrer; but this was helped by the —_— 17 
for if t ere had been any Fer nent proved alete tr ial the Plain: | 
could Mot {ave dean Del itt, Carth. 3 — 4» Paſch. 6 Ny „& N. 
in B. R. Aliton & al' v. Buſcough. = : 
731 40. Suit in the ſpiritual court for tithes may be well brought 1 J 
in name of the jy and ſequejlirator, 2 Lutw. 1066. Mich. 1 
13 W. 3. Burton v. Cockerman. M 


(H. b) Count and Pleadings. 1 


1. II was awarded, that where a /ay man, brings treſpaſs, and 
the defendant claims as lord of the parſanage for tithes, t the 1 ; 
ſpiritual court ſhall not have juriſdi tion, but thall anſwer ia 
Banco, Br. Juriſdiction, pl. 19. cites 47 E. 3. 17. "= 
The bounds of a pariſh were put in iſſue in treſpaſs of ſheave: : 
takin where the defendant claimed them as his tithes as parſon | Ra 
D. Br. Iues Joines, pl. 48. cites 50 E. 3 3. 20. * 
3. If a man leafes tithes for years, rendering rent, there in deb! 
> he eught to count that he was Pa en !, or otherwiſe convey ty Himſel ell F 
the tithez, Er. Count, l. 90. cites 10 H. 7. 21. * 
4. In a ſuit for tit! C8, 4nd the plaintiff demands the fongit 6 
value quly, the defe ndant ſpall not be compelled ts anſaver ſo as to diſcover 
the 8 and nature 64 of predial tithes ; Arg. Hardr. 137. LIill. 
1658. in Scacc. ſays, that it had been often reſolved in this court, 
and that ſo it was adjudged here; 1 Jac. in caſe of Fenner v. 
Robinſon. 
But in dt F. In gectment of billes, he muſt ſhew that it was by deed, be- 


3 3 couſe that it cannot paſs without deed. Cro. J. 613. pl. 3 3 
cap. 13. be Paſch. 19 Jac. B. K. Swadling v. Piers. | 
Aa ute gi es 


the actiot to the proprietor, and when be names himſe'f proprietor, he need not ſhew any other tit! 
Kol. c. 13. pl. 16, Paſch. 12 Jac, B. R. Eabing:on v. Mathews. 2 Pulſt, 228. 8. C 
adjudged, ard Man Sccondæy iatormed the Couit, that o lay generally poſſeſlor, occupator, firmaiiv% 
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er proprictarius, is good and ſufficient pleading upon this ſtatute, which gives the action to the pro- 
prictor, and that ſo it had been feveral Limes adjudged. 


(J. b) Suits in the Eccleſiaſtical Court allowed or 
not. In what Caſes. 


1. 1 . I OR lithes, oviations, ebventions er mor- 

tuarics, when they are propounded under 
rhoſe names, the king's prohibition fhall not hold place, albeit for the 
lang withholding of them they come to a pecuniary effimation, but 1 
an eccleſiaſtical perſon lodge his tithes in his barn, and then ſell them 


for money, if that money be demanded before a ſpiritual judge, fer 


this a prohibition lieth ; for by the ſale they are temporal. 

2. 9 T. 2. cap. 2. if debate ariſe upon the riz/t of tithes, ( bau- 
ing his original from the right of the patronage, } and the quantity 
of the ſame tithes ds amount to a fourth part of the goods of the 
church, fer this a prohibitin lieth; but if a prelate injain corporal 
penance, and the party afterwards conimutes for money, that money is 
recoverable in the cogrt chriſtian, aud in that caſe a prohibition heth nat. 

3. 9 Ed. 2. cap. 5. No profubitien ſhall be granted where tithes 
ere demanded of a new mill. 

4. Where a man will ns tithe his corn, ſuit hes in the ſpi- [C 74 ] 
ritual court; but where he /evers the tithes from the 9 parts, 
and a man carries it away, treſpaſs lies at the common law. 
Br. Diſmes, pl. 6. cites 38 E. 3. 6. 

5. Treſpaſs by a lay man againſt W. N. clerk, of corn taten, the 
defendant j1id that he ts parſon there, and the place is within his 
pariſh, and the corn were tithes ſevered from the ꝙ parts ; judgment if 
the Court will take conuſance; et non allocatur; for a lay man 
by intendment cannst have tithes; by which he faid, that debate 
was in the ſpiritual court between him and the prior of D. 
who claimed tithes there, and the fail W. N. ſaid, that the 
prior himſelf was feifed of the land, and infeoffed another, ſo 
that in his own land he could not have tithes, by which judg- 
ment was given for W. N. and after the plaintiff claiming by the 
prior got poſſeſſion, and the defendant took them as his tithes z 


judgment if the court will take conuſance; and no plea, but 


the defendant was compelled to anſwer over, becauſe the plain- 

tiff was a lay man. Br. Juriſdiction, pl. 6. cites 42 E. 3. 12. 
6. AMiſe of novel diſſiiſin was maintained of tithes as of lay 

profit apprender, and was brought by a prizr, and therefore the 


defendant demanded judgment if the Court would take conuſance, 


and yet the aſſiſe was awarded to inquire of the truth; and there 
Ludlow ſaid, that in ancient time every man might grant his tithes to 
what church he would quod verum eſt, and of ſuch tithes the juriſ- 
diction belongs to the ſpiritual court notwith/landing the grant. 
Br. Diſmes, pl. 1. cites 44 E. 3. 5. | 
7. But where a man grants the tenth part over and above the 
tithes which he ought to pay to the church, there of this the lay 
court {hall have juriſdiction. Br, Diſmes, pl. 1. cites 44 E. 3. 5. 
| G 2 8. 45 
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8. 45 E. 3. cap. 3. A prohibition (and an attachment there 
upon ) ſhall be granted, aubere a frat is commenced in the | en 
court for the tithes of e gad above twenty years growth in the 
name of filva ceaua. 


s. 27 15 8. 20. HCer/ou ſubſtracting tithes fall be convened 
before the ordi inary, and bound over by tao fiiſlices to obey the ſeu— 


FENCE. 
10. A man ſhall hve prohibition wp2r a ſumniſe, = ſo it 
was agreed 31 H. 8. that if a man be ſued in the ſpiri w court 


fer tithes of {caſonable æ˙d, the pany orieved may Hy fon &/tion 
in Chancery or in B. R. 7 Le rs red in the ſpiritual court for 
tithes of great trees which 1s paſt the age of 20 years, by name. of 
ſilva cedua, which is ſcaſanable ata uſed to be cut where in fad it 
77 great trees, and pray a prohibition, and ſhall have it. Pr. Pro- 
hibition, pl. 17. cites F. N. B. 43. and II. 31 H. 8. 

tt. 1 E. 6. cap. 13. . 13. Perſons " ſued in the ſpiritual 
court, and nt cv.fing the ſentence, hall be excommunicated, and the 
evrit of excommurni icats c Ts 2 22 blue . 

12. Where it appears by iel that the ecc lot ical court cught to 

geld plea, there probibitizn of the king die W lie. Contra where 
it appears that they ought not to Held plea. Br. Ditmes, pl. 14. 
cites Doct. & Stud. lid. 2. 

13. TER there is ns par/onage houfe or barn, and a diſpute is 
avout a way &y arhich the tithes Haul be carrie d, the way to plead 
is, that J. "Ky is ſeiſed in fee of the rectory of D. and that time 
out of mind he and thoſe, &c. have uſed for them and theirs 
formerly to have a way to carry their tithes from ſuch a place 
over the land where, &c. unto ſuch a h. iche ay, and name the 
way which is the next to the place where the treſpaſs was done. 
2 Le. 10. pl. 13. Mich. 19 & 20 Eliz. B. R. Anon. 

Le. 128. 14. 5 viritual court cannot try an arent betavren the parfon 

x 450 and parifbioners þ for tithes. Arg. Cro. E. 136. Trin. 31 Eliz. in 

accordingly, Caſe of Gomerſal v. Biſhop, ſays, it was ſo ruled in the caſe of 
Pendleton v. Hunt. 

Eqs) 15. The ſpiritual court will not allow of any plca for a modus 
Mo. 907. decimandi. Per Coke Arg. Cro. E. 511. pl. 35. Mich. 38 & 
8 39 Eliz. B. R. in caie of Wright v. Wight. 

30 Luz. B. K. Fryer v. Leſtney. S. P. 


? 


—_ 3 16. It was ſurmiſed for 2 prohibition, that the parſon or pro- 
1 prietor of the rectory and his predeceſſors had 20 acrcs of pat- 
eordingly, ture, and 20 acres of wood, in ſatisfaction of tithes. If the wit- 
ry ow * neſſes prove the 20 acres of paſture, but do not prove the 20 acres of 
eranted, Word, it is proof ſufficient ; for the ſubſtance is proved, that he 
held land in ſatisfaction. Cro. E. 736. pl. 4. Hill. 42 Eliz. 

B. R. Auſten v. Pigot. 
— 17. On a prohibition, plaintiff ſurmiſed a en/!om time out of 
deridge fa 4, mind to pay Js. 4d. for all great tithes, except corn, growing on 70 
that Mich, acres of land, and made {rf by tuo witneſſes accoi ding ts the fiatute ; 
= 35 but they teſti ified, that he 2 was to pay 48. yet a prohibition 
4. Cai. Was awarded; for though he had tailed 1 in proof of the preſcrip- 
6 tion, 
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tion, yet / much is proved, that the ſpiritual court had no cauſe to ix a- 
proceed for tithes in fpecie. D. 171. a. marg. pl. 6. citcs Mich. nian 
2 & 43 Eliz. Rot. 227. B. R. Webb v. Beal. was awarded 
| | in ſuch caſe, 
but Por ham antwered, that the opinion of the juſtices of C. B. now is e contra; for avben a nds de- 
cimundi is jurniſ.d to ve in en manner, ard it is proved ta be in aa.th:r manner, 4we ought not to award 
1 „ to give chem authority to lue for tithes in kind, ta: only to ſuc for tiibes in ſuch kad as 
135 Proveds , 
18. Libel for tithes of coxvs and calves, &c, the defendant ſug- 
geſted a modus to pay a halfpenny for the tithes of every calf, and 1d. 
for a cow, and that upon a certain day they uſed se bring thoſe tithes ta 
the church, and there pay them to the vicar, who libelled now to com- 
pel them to bring the tithes to his houſe. It was held by Winch (he 
only being in court) that fince they agree in the modus, and dif- 
fer only in the piace of payment, that is not matter of ſubſtance, 
and therefore no prohibition will lie. Win. 33. Trin. 20 Jac. 
C. B. Anon. 
19. Where the right of tithes comes in queſtion, a prohibition 
ſhall not be granted; per Ley Ch. J. and Doderidge J. 2 Roll. 
Rep. 440. Trin. 2g Jac. B. R. in cafe of Gwynn v. Merrywcather. 
20. It belongs to the ſpiritual court to determine 4vbo ſhall pay 
tithes for agi/tments, whether the owner of the land, or the pro- 
prietor of the cattle, Jo. 254. pl. 5. Hill. 7 Car. B. R. Facy v. 
Longe. | ; 
21. A conſultation avas prayed upon a ſuit for tithes tuo mills in 
Newcaſtle, ſuggeſtiug that they wwere ancient, and per Curiam, this 
nor no other ſugge/lion, but only of a modus, need net be proved within 
fix months, by the Natute 2 E. 6. cap. 13. and Twiſden ſaid he 
knew 1t thus ruled heretofore in this court, and this is on a diſ- 
charge at common law, and on reading the ſtatute, though the 
words were general, yet the Court would not grant conſultation 
for this cauſe, but ordered that if the plaintiff did not declare on 
his ſuggeſtion, the defendant appearing therero, a conſultation 
ſhould go by the ſirſt day of the next term. 2 Keb. 134. pl. 100. 
Mich. 18 Car. 2. B. R. Eaton v. Naylor. 
22. Upon the ſuggeſtion of a modus, the Court uſes to grant a 
prohibition without tice given to the other party, Freem. Rep. 78. 
pl. 95. Trin. 1673. Anon. x 
23. A prohibition was prayed to ſtay a ſuit for 7ithes of wood. Sid. 447. 
The plaintiff ſuggeſted he had a houſe in the pariſh, and that the wood pl. 5. S. C. 
was cut for fuel burnt in his houſe. But the Court ſaid, that this —— 
would not ferve unleſs it were expreſſed, that the houſe was for Mod. 150. 
maintenance of huſbandry, by reaſon of which the parſon had uberiores pl- 105. 
decimas, Vent. 75. Paſch. 22 Car. 2. B. R. Tilden v. Walter. 2 = _ 
2 Keb. 628. pl. 31. Tilders v. Walker, S. C. & S. P. per Curiam. 


not appear. 


24. The eccleſiaſtical court cannot ?ry a modus, though the [ 76 
original ſuit be for a modus, becauſe the preſcription differs; but ses tit pro. 
if the queſtion be payment or non-payment, then they may proceed; hibition (F) 
per Holt Ch. J. Cumb. 427. Trin. 9 W. 3. B. R. Godfrey v. e 
Mathews. | (a 


15. (U, pl. 1. and the notes at the ſeveral places, 
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Dilmes, [or Des 


25. One may libel in the ſpiritual court for 7he of rakings of 
corn, it it never vas gathered into fpeaves ; bs otherwile after corn 
has been gathered 0 theaves, and there was 19 fraud in the 
gathering, and prohibition would lie; per Holt. 12 Mod. 235, 
2 Mich. 10 W . Jo Anon. 
The juriſ- The ſprritual court has gener: '/ Jurifar! on of t: en and if 
diction ariſ- 8 Mota Waller deri ves 75 ei of th 41 SUriJaretivht, it miſt be Fleuded 
ing to the 

there ; as in caſe of a ſuit there fer tithes Ves cut frem the 


ſpiritual 
court by ys of t: imber trees above the growth of 20 yea ; if this had been 
matter cif- pleaded there, and iflue Joined upo a it, and on the trial it had 


cloted in the 
libel ere 3 found not to be filva cædua, it had been well; but! if they 


be taken had refuſed 70 admit the ple 25 a Pol 191i NI foould be 8759 tat 2 Ld. 
from them, Raym. Rep. 835. Mich. 1 Ann. Dike v. Brow oy 


but by other 
matter diſcloſed in the plea, and therefore in the principal cafe, which was a libel for tithe of ſilva 


ugpeſticn that they were t ler trees, ard of 20 years greewth, gt te bave been ſet f'rth in 


cædaa, tt: 
tbe lla; aud a prohibition was denied. Barnard. Rep. in B. K. 71. tin. 2 Ceo. 2. Bouton v. 
Huriler. 
(K. b.) Where the Parſon ſhall hage them; and 
where the Vicar. 
Before this „ BEFORE the council of Lateran, men might have given their 
council ® tithes where they pleaſed, and by this council they thall 


no par give it only to the curate of the parith where they grow or come. 
pern Br. Diſmes, pl. 21. cites 10 I. 7. 18. | 


nor pari 
pr! ; that 

nals c aim tithes, but a man might give them to what ſpiritual perſon he v ould, but to the church he 
mutt give them; but ſince pariſhes were erectes they are dus to the pai n (except in ſpieitual regular 


eaſe.) Or Vicar of the parith ; per Hobart Ch. J. Hob. 256. in caſe of Slade v. Brake. 


2. Libel, Sc. by the parſon fer tithes in fpecie in the pariſb of N. 
The df: endart for a prohibitian ſuggeſiea, Fo he was an inhabitant 
in the pariſh of S. and that time cut of mind ever; inhatitant there had 
Paid tithes fr their lands which they had in th e pariſ> 9 „ N. to the 
vicar of S. and that the vigar of S. had pa: d ts the parſon # N. 2d. 
for every acre. The Court held that a ohio lay, ahd it is as 
if he had pre ſcribed to pay 2d. for cvery acre.. Cro. E. 136. pl. 4. 
Trin. 31 Eliz. Coteford v. Peaſe. 

3. If a vicar it endoaved of lit e-bay, and the land is fown with 
corn, the parſon ſhall have tithe in kind, and when the ſame is in 
hay, the vicar ſhall have the tiche-hay. Godb. 194. pl. 278. 
2 10 Jac. C. B. Brown's caſe. 

. A modus 22 to pay ſo much to the parſen in diſcharge of 
Os claimed by the vicar, was diſallowed; and per tot. Cur. a con- 
ſultation was granted, 3 Bulſt. 220, 221. Mich. 14 Jac. Win- 
tel v. Child, 

5. Alteragium will paſs tithe-wool, &c. to the vicar certified 
by the doctors. Win. 70. Hill. 21 Jac, C. B. in caſe of Bret v. W ard, 

[77] 6. Payment is evidence of endowment of a vicarage, and no man 
can prove other endowment; per Cur. 2 Keb. 729. pl. 13. 


Hill. 22 & 23 Car. 2. B. R. Brigham v. Robſon, 1 
7. 
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7. A modus 4% the rector is a good di fe harge againſt the vicar ; per 
Cur. Mod. 216. in pl. 3. Trin 28 Car. 2. C. B. Anon. 

8. A ſuit was in the ſpiritual court by the vicar againſt the lefſee 
of the amprepriator of a rectory for the ſmal! tithes of the pariſh, and 
_ the hay-tith 'e of the £1 ee, avhich the wicar clams by * preſcription and 
endaxwment. i.yre Ch. J. held it to be good, becauſe the glebe 
may be charged by an expreſs and pai rticular charge. Gibb. 79. 
Trin. 2 & 3 Geo. 2. C. B. in caſe of Barton v. Hollis. 


(L. b) What Words will paſs or extinguiſh Tithes. 


ELEASE of all right if lind is no extinguiſhment of Cro.F. 216, 
tithes. Le. 248. pl. 336. Mich. 33 Eliz. B. R. Lincoln ay 5 


(Biſhop) v. Cowper. 


Trin. 31 Eliz, B. R. Stile v. Miller. S. P. — Ow. 39, 40. Stile v. Miles. S. C. & 


Wray. © 


2. If the Ling makes a grant of tithes, all ſorts of tithes paſs 
thereby. Hardr. 305. Arg. cites it as held clearly. Paſch. 
12 Ca. 2. GB. m- cafe of Es31NGTON v. BARKER; and fays, 
the doubt in that cafe was occaſioned by a videlicet in the grant, 
viz. of ſuch and ſuch things; and the queſtion was, whether 
tithes of other things w hich were not named would paſs ? but if 
the viz. had been out of the caſe, there would have been no 
ſcruple, but that all ſorts of tithes had paſſed. 


(M. b) Equity. 


I, LCN R D Chancellor declares that matters for 7i7hes are deter- 
minable in this court, Toth. 282. cites Moone v. Bond. 
3 Eliz. li. A. fo. 621. 

2. A demurrer becauſe the matter concerneth tithes over=ruled 
and ordered. Toth. 283. cites Windham v. Noris. 17 Eliz. li. a. 
fol. 282. * 

3. Cuſtom proved of 16 pence an acre for tithe of wood, and 
no wood in kind, yet the Court would not decree a cuſtom. 
Toth. 111, 112. cites 38 Eliz. Wingtield v. Bedford. 

4. A bill for the manner Md cuſtom of tithing diſmiſſed. 
Toth. 113. cites 10 Jac. Knivet v. Freeman. 

5. Point of tithes determinable in this court, and parcel or not par- 
cel. Toth. 283. cites Decanus & Capit' Eccleſiæ Chrifti in 
Oxon. v. Grant, June 11 Jac. 

6. Bill 7 efabliſh certain cuſtoms of tithing within a particular pa- 
riſh which never had been tried. The bill diſmiſſed as not proper 
for equity. N. Ch. R. 10. 5 Car. 1. Gawle v. Lake. 

7. Tithes in kind decreed, notwithſtanding a decree in Lord 
Bacon's time. Toth. 131. cites 12 Car. Farmer v. Troſt. 

8. Adecree for tithe conies and wood, Toth. 132. cites 13 Car. 
Shires v. Burgaine, 

' G 4 9. In 


5. 5.— 
2 300. 
pl. 41. 

8. P. per 


Hardr. f 10. 
Rich. 15 58. 
in the ER - 
cheque, 
Button v. 


Honey. S. P. 


and the er- 
ceptioa was 
over- ruled, 
bee aui the 


Cefendant by 


Þis anfwer 
admitted 
h m to be 
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9. In an infermation in the Exchequer Chamber 4% Eugliſb bill 
5 ſrall tithes appertaining to the rectory of S. in D. The defendant 
in kis anfever did not admit the Maintiff 's title, but alleged an extine= 
griifoment of the tithes by unity of pain. And the plaintiff made 
10 proof of the value of the tithes, nor what cattle had been depoſiured 
in the place æutere, & c. and for that cauſe zhe Court, upon hearing 
of the cauſe, refi/ed te direct a trial at law, becauſe ud particular 
dammification appeared to them whereon to ground a decree for the 
plaintiff, if the verdict ſhould paſs for him; and hereupon the 
bill was diſmiſied. Hardr, 4. pl. 3. Trin. 1655. The Att. Gen, 
v. Straite. | 
10. Upon a bill in equity for tithet of corn and grain, and a de- 
murrer to it becarſe the ſingle value was not barely demanded, but it 
was a b of diſcovery only de enable the plaintiff ts recover the treble 
value; ſed non allocatur; for that tithes were ſuable for in this 
court before the ſtatute; quod nota & quæœre, becauſe it is con- 
trary to the common practice and uſage, to have ſuch a bill with- 
out all&zing that the plaintiff is contented .to receive the ſingle 
value only. Hardr. 190. pl. 18. Paſch. 13 Car. 2. in Scacc. 
Driver v. Mann. e 
11, In a 4% for tithes due to the complainant as vicar aud in- 
cumbeut f in Eſlex; the cempluinant did nit fſhew how he 
ed to them, viz. by preicription, endowment, or oth. rwiſe, 


euas tit! 
And the Court held it to be good notwith/iariding, as well as in an 
action at law for tithes upon the ſtatute of 2 E. 6. where the 
plaintiff is not obliged to ſet forth his title. But the reporter adds, 
quod nota, for it is agaiuſt ſeveral precedents in this court, which 
he ſays he has known, of demurrers for that c:uſe held to be 


ood. Hardr. 321, 322. pl. 4. Hill. 14 & 15 Car. 2. Stone v. 
Ludlow & al”, 


vicar, and that the tithes in queſtion were his due, but inſiſted only upon pay ment and ſatisſaction. 
But there is a note added, that it nas been often ruled contrary, it being the ground and toundaticn of 


the plaintiff's titles 


Li. Chan. 
cler de- 
clared that 
thi« Court 
bad cog- 
N zancc of 
tits 25 


12. Chancery will not decree a rate-tithe, though it was inſiſted 
that it was frequent to do ſo in the Exchequer. Chancery 
Caſes, 187. Mich. 22 Car. 2. Buſh v. Riſhley. 

13. A vill was exhibited for tithes, and the juriſdifion of the 
Court demurred to; but the demurrer over:ruled, and the defendant 
ordered to anſwer. And it was faid by Finch Lord Keeper, that 
the court of Exchequer did not hold plea by Engliſh bill until the 
ſtatute of 33 H. 8. cap. 39. Freem, Rep, 303. pl. 371. Trin. 
1674. in Chancery. Anan, 

14. Sir John Churchill as amicus curiæ ſaid that a ſuit for tithes, 
eſpecially fmall tithes, was not proper in Chancery, and had not 
been uſ-d; yet Finch C. pronounced a decree for them, the bill 
for refuſal to anſwer being taken pro confeſſo. 2 Chan. Caſes, 237. 
Mich. 29 Car. 2. Anon. | 


wo. 43 "he F xc equeis and mat the plaintiff had clectionem fori. 2 Freem. Rep. 27. pl. 29. Anon. 
lee ms do 32 S. C. | 


* 
- 


15. Bills 
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5. Bills to eſtabliſh a modus decimandi have been ſeveral times 8. P. as to 


diſmiſſed, but where it is only to preſerve teſtimony North K. 1 


thought it reaſonable that the defendant ſhould anſwer, and over- modus, and 


ruled the demurrer. Vern. 185. pl. 184. Trin. 1683. Somer- I A- 
ſet v. Fotherby. 82 
Rep. 27. 4 Car. 1. Browre v. Thetford. Such bills have been ſeveral times allowed; agreed by 
couniei and Court: but the bill being likewiſe to compel the parſon to give receipts on payment of the 
modus, it was ditmifſed at the Ros. Mich. 1738. Wood v. Farrington. It was formerly 
doubted whether a bal in equity would lie to e'abliſh a modus or cuſtomary manner of paying tithes, 
eſpecially it the cuſtom ha not been found good at law; and ſometimes on a demurter to ſuch bills 
they have been diſmiſſed; but the conſtant practice now is, to retain ſuch bills“ and to decree on the 
pleadings, or to dect a particular point to be tried at law, concerning the reality of ſuch a cuitom, or 
the legality of it. Equ. Abr. 367. (B) in the note in marg. againſt pl. 1. 

*[79] 


16. Bill to be relieved for fithe car; the Court directed a trial, 
if any, and what cuſtom within the townſhip. 2 Vern. 46. pl. 43. 
Paſch. 1688. Buxton v. Hutchinſon. 

17. In a bill for tithcs brought in the Exchequer, though the The editor 
right be ever ſo plain, yet the decree there is, that he ſhall account makes a 
and pay what tithe is due to the time of bringing the bill, but not 2 bn 
that he ſhall pay tithes for the future; but in Chancery it is to eſtabliſhed 
the time of the decree. 2 Wrms.'s Rep. 463. in a nota there ſays rule of 
that it was ſaid and admitted, Trin. 1728, in caſe of Carleton v. CR 
Brightwell, of late in 

ſome few inſtances, Ibide 


For more of Diſmes [or Tithes] in general ſee tit. Glebe, 
Prelentation (C.), tc. Prohibition, and other proper 
titles. 


Diſſeiſin, 


(A) Diſſeiſin of a Rent. 
And where it is by one it ſhall be ſaid to be by others.] 


(3. FF I have a rent. charge iſſuing out of lands of which there are 

ſeveral tertenants, and I diſtrain upon any of the lands, and * _ 
one of the tertenants makes a reſcous without the conſent of the others, Pr. Digi. 
yet the others are difleiſors alſo, for the diſtreſs is a demand in bin, pl. 60. 
law, and the non-payment a denial, and fo a diſſeiſin. 39 Al. 4. (s 8 
adjudged.” 


though one 


only made 
the reſcous, that all were adjudged difſeiſors. Br. ſays that it ſeems the reaſon is, becauſe all of them 


detained the rent. Fitzh. Aſſiſe, pl. 335. cites S. C. & S. P. but he that made the reſcous 

only was awarded to priſon. Ibid.) pl. 339. cites 40 Aff. 3. S. P. Co. Litt. 161. b. 

8. P. as to @ teſcous by one jointenant, bot he that madę the reſcous is only the diſſeiſor. 
f . 


(2. If 
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79 Dillciſin. 

® Br, Diſ- . If the granuce of a rent-charge demands the rents, and after 

we; FI 2 and a ranger without the afſent of the tenant makes 

. reſceus, yet this is a diſſeiſin in the tenant, for the non-payment 

Aſſiſe, was 2 denial, and the diſtreſs has not waiy ed this diſleiſin. 

pee 335: Fe. The calc aforeſaid of 39 Aſſ. 4. proved this. * 2g Ai. 51. dubi- 
tatur. 1 

[3. If he who ache to have a rent- charge comes ts the prefer of 
the tenant of the land out of which the rent iſſues, and demands the rent, 
and he refuſes to pay it, this is a diſſeiſin. 18 E. 3. Ailile, 78. 
adjudged.} 

Pr. Diſ- [ 4. "If I have a rent-charg ge iſſuing cut of land, of which there 

ſeifin, pl-5% are feveral tertenants, a demar; 7 upon the land in the alfi ien of one 

(55+) cies 12 1 

S. C. F the tenants, and nnn nt, is a diſſeiſin by all, for all 

See 1upray 2 rent iſſues out of every part. 39 All. 4. admitted by the 
udges. 

L 0 3 "MN 3 ſaid that detainer of rent- charge 13 a diſſeiſin, but 
not of rent. ſervice, quod nota, Br. Difleiſin, pl. 17. citcs 
3 Aſſ. 8. | 

6. Aſſiſe of rent-charge againſt A. and B. in B. R. the aſſiſe 
ſaid, that the plaintiff was ſeiſed and came ti df rain, and A. ⁊uauld 
net ſuffer him, and after A. aliened to B. and the plaintiff demanded 
the rent of B. and he W ould nt pay it, and both were awarded dif- 
ſeiſors, and the din of A. was ith force and arms, and counter- 
wvails reſceus, and = B. is a dliſſeiſor ly his contradiction, by which 
the plaintiff recovered, quod nota. Br. Diſſeiſin, pl. 23. cites 
9 Aſſ. 7. 

7. In aſſiſe it was awarded a ſufficient cauſe of diſſeiſin of rent, 
becauſe the fenements out of which the rent is iſſuing were ſo 
incliſed that the lord could nit enter to diſtrain for the rent, quod 
nota, Br. Diffeiſin, pl. 58. cites 36 Al. 7. & concordat Little- 
ton tit. Rents. 

Br. Diſſei- 8. In aſſiſe it was held by Parle that if rent iſuues out of certain 
2 G Land which is incleſed in a park of ancient time, ſo that none can come 
In aflife, to diſtrain becauſe the gate is always locked, that of this incloſure 
the beſt opi- aſſiſe does not lic, becauſe it is not incloſed for this purpoſe, and 
ira Alſo it was made of ancient time, fo that the ſciſor is dead; there- 
man has fore quære, where a man at this day keeps ſuch land incloſed of 
rent 1ſuirg ancienty, and the rent is demanded, if he ſhall not be a diſſeiſor 
3 4 as well by the keeping it incloſed, as if he himſelf had incloſed it. 


acres , lat _— ; . 

i=cl-ſe4 in a Br. Seiſin, pl. 6. cites 49 E. 3. 15. 

park e of an- 

cien: time, and comes to diftrain and cannet for the incliſure, and the tenant denies te let Lim enter, that 
this is no diſſcin ; for denieris no diſſeifin for rent. ſervice, and the incloſure which is the cauſe, was 


not done by this now tenant. Br. Diſſeiſin, pl. 88. cites 49 Aff. 6. 


9. Aſſiſe of rent by prioreſs which was falen for default, and ſhe 
a title as to the rent-ſervice, and it was found that the tenant 
held of the prioreſs, and that the houſe was never out of poſſeſſion, 
but the predeceſſors had been ſeiſed of land, &c. And that the 
bailiff of the prioreſs came to diftrain, and the tenant ſaid, that he 

ould have no rent nor diſtreſs there before he had recovered it by law, 
by hich he dared not to diſtrain for doubt of death. And the ſeiſin 
12 in 


Dilleiſin. 80 


in the time of her predeceſſors is taken as well as ſeiſin in her 
own time. And this menace 15 taken a good diſſeiſin, and this in 
the time of this plaintitf, and therefore the recovered by award. 
And ſhe recovercd likewiſe upon the like title in three other 
aſſiſes. Br. Aſſiſe, pl. 39. cites 46 E. 3. 14. 

10. And where a man comes to enter into land where he has right 
of entry and makes vis claim, ond dares nat enter jor jear of deatb, it 
ſhall be adjudgcd leilin, and diſſciſin by this claim, quod nota, per 
Perſey. Ibid. 

11. Denier is a diſleiſin of rentrebarge or rent-ſect, out not of Denial is a 
rent-ſorvice unloſs there were a reſcous made; note the diverſity. diſcin of a 
Br. Diſſciſin, pl. 8. cites 8 I. 6. 58. dent charge 

as well as of 
a rent-ſeck ; albeit he may diſtrain for the rent charge as well as for a rent- ſervice. Co. Litt. 161. b. 

So if none be ready upon the land 1% fay it, when i: is demanded, &c. Br. Diſſciſin, pl. 103. ciues 

Litclecon, tit. Dillcitin, 9 


12. If the lord is going to the land holden of him to diſtrain 
for the rent behind, and the tenant hearing this encountereth 
with him, and fore/falls him in the way with force aud arms, or 
menaces him that he, dare not come to the land to diſtrain for his 
rent behind, for doubt of death or bodily hurt, this is a diſſeiſin, 
becauſe the lord is diſturbed of the mean whereby he ought to 
come to his rent. Litt. ſ. 240. 
13. There be three cauſes of diſſeiſin of rent-ſervice, viz. reſcous, [ 81 ] 
replevin, and enclaſure. Litt. ſ. 237. — 


diſſeiſins of a rent-ſerwice, viz. reſ. ous of a diſtreſs, dance to diſtrain, replevin, incliſure, counterpleads 
ing of the title, and wouching of a record, and failing. Co. Litt. 160. b. 
Denier is no diſſeiſin of a rent-ſervice without rejcous or reſiſtances Co Litt- 161, 


14. If by foreſtalling or menacing, he that has a rent-charge or 
rent-ſeck is foreſtalled, or dare not come to the land to aik the 
rent behind, it is a diſſeiſin. Litt. ſ. 240. 

I5. Denier of rent-charge upmn the * land is a diſſeiſin. Contra * Orig. is 
if it be off from the land, quod non negatur. Br. Diſſeiſin, pl. 69. (enant). 
citcs Ta Ed. 46 

16. Aud if leaſe be made rendering rent, and for default of pays 
ment a re-entry there if the tenant denies the rent upon the 
land, the leſſor may re-enter, but contra off from the land; guere 
inde. Br. Diſſeiſin, pl. 69. cites 14 E. 4. 4. 

17. If a man grants a rent-/eck out of land in one county payable at The father 
a certain day and place in another county, and the grantee is ſeiſed _—_ 1 
thereof, if the grautee comes to the place appointed for the payment, 4. per ana, 
and there demands, the rent upon the day accordingly, if the rent to B. his 
be denied this is no difleifin of the rent, as it ſhall be upon a denial % 
upon the land where the rent is payable upon the land, Plowd. houſe called 
Com. 71. a. an inference by the reporter from what went before. the Unicorn 
Hill. 4 & 5 E. 6, in caſe of Kidwellie v. Brand. _= Lady 


day and Michaelmas, at the houſe of the ſaid B. in L. to begin at Michaelmas after his deceaſe, and 
gave 6d, in name of ſeiſin. The jury found the grant and the ſeiſin, and the demand at the ſaid 
houſe called the Unicorn, and that none was there to pay it. Reſolved it was a good demand, being 
made at the ſaid houſe out of which it was iſſuing, though not made at the houſe where it was payable, 
and a dillcifin for non- payment of it. Cro. C. 507, pl. 12, Tiins 14 Car. B. R. Smith v. Smith. 


18. Diſſeiſin 


ſon, iſſuing ' 
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81 Diſleiſin. 
3 Rep. 8. 18. Diſſeiſin cam? kł'e of rent but at a man's plenſure. Kelw. 113. 
. 2. pl. 46. Caſus incerti temporis. 
- Sid. 75 5 ! 9 
19. Note, that when books ſay that a dezatner of a rent- charge 

or ſeck is a diſleiſin, it mutt be intended 779 2 demand made. 

Co. Litt. 161. b. 5 
Liess 20. T hore be two cauſcs of difſeiin of a rents, viz. denial and 
er mncloſure. - Litt. ſ. 239. | 


rent · ſec k, 
becauſe che grantee cannot come upen the land to demand it. Co. Litt. 161. b. 


21. The Mirror ſaith, that diflurbance of ene that is in peaceable 
Paſſelſten doth amount to diſſeiſin; as if the ird that is in quiet 
poſſeſſion of his rent comet? to diſtrain, and is by the tenant drſ- 
turbed ſo as he cannot take a diſireſs, this diiturbance is a diſſciſin of 

| the rent. 2 Inſt. 414. | 
And though 22. So when the lord taketh a diſtreſs, and the tenant pays 


—— or not his rent, but diſturbs him by unjuſt ſuit of a replerin. 
thereupon 2 Inſt. 414. 
the ſheriff 

makes a te delivery of the diſtreſs to the party by the courſe of law, vet this is a diſſeiſin of the rent. 
ſervice, becauſe by the reſcue and the ſuing the replevin the lord is diſturved yt the means by which he 
ought to have and come at his zent, viz. of the diſtreis. Litt. 161. a. 


You may 23. There are four cauſes of diſſeiſin of a rent-charge, viz. reſ- 
—_—_ cous, replevin, incloſure and denial ; for a denial is a diſſciſin of a 
ence to di- rent-charge, as is {aid before of a rent-ſeck. Litt. 1. 238. 

ſtrain, ceur- 


terpleadi- g and Voucting a record ard failirg, Lit, 161. b. 


[ $2 ] 24. A diere for the rent is a demand in law, and then the au- 
| payment is à denial and diſſeiſin. Co. Iitt. 161. b. 

25. Whereſoever there is a lawful demand of a rent, and the 
ſame is not paid, whether the tenant be preſent or abſent yet this 
is a denial in law although there be no words of denial. It appears 
here that the demand muſt be made upon the land, and although 
the tenant or any for him be there, yet muſt the grantee demand 
it, becaule without a demand there can ze no denier in deed, nor any 


111 law. Co. Litt. 153. b. 


(A. 2) Of what Eſtate it may be. Particular 
| Eſtate. 


I, IF one who is only Ie for years enters upon him that has a god 
title, he is a diſſeiſor of all the fee- ſimple; per Anderſon and 
Periam J. Goldib. 43. in pl. 22. Mich. 29 Eliz. 
If the ling: 2. Note, it was ſaid by Sir Francis Bacon the king's ſolicitor, 
_ that it was adjudged the 40 Eliz. in the Exchequer, that where 10, 
e ated by a ee of the king for life was ouſted by a ſtranger, it ſhould be ſaid a diſ- 
ſtranger, ze: ſeiſin of the particular eſtate, againſt the common maxim, that a 
17 4. in cannst be of a lefs gate than a fee-ſunple, Godb. 138. 
king, be pl. 166. 40 Eliz. in the Exchequer. | 
cannot be 


out oi poſſeiſion but at his die ute. Cro. E. 34 Eliz. C. B. Wingate v. Maik. 


_ Dilfcitin. 


(A. 3) What Poſſeſſion is an Impediment of a 
Diſſeiſin. 


1. I A. is ſciſed of a great cloſe where, &c, and a ſlranger enters 

and occupies part, but A. continues in the poſſeſſion of the re- 
ſidue, he ſhall be judged in poſſeſſion of the re/idue, becauſe it is 
an entire thing, cites 4 E. 4. 2. 8 E. 3. 13. Seiſin of part of 
tlie ſervices is ſciſin of the whole, cites Betſworth's caſe. 2 Rep. 
Brownl. 230. Mich. 11 Jac. in Dame Pett's cafe. 

2. The 2% of a haufe is the poſſeſſion of the land for the leſ- 
ſee againſt the leſſor of that which paſſes by one demiſe ; but if a 
ranger enters fevers, and parts by metes and bounds, nothing is 
wrought by the poſſeſſion of the reſidue. Arg. Brownl. 230. 
Mich. 11 Jac. in Dame Pett's caſe. | 

3. If conv/or rf a flatute continues to keep poſſeſſion after the re- 
turn of /iberari feci, the conuſee's eſtate is turned to a right like 
the caſe of difleiſee's making continual claim as ſoon as ever 
the diſſiſte leaves che premiſes, the continuance of poſſeſſion by 
the diſſciſor make a freſh diſſeiſin. See 1 Init. 156. Litt. 129. 
and this is not like the caſe of mortgager who continues in 
by conſent and not in oppoſition to the mortgagee; per Holt 
Ch. J. 2 Salk. 563. pl. 1. Trin. 3 W. & M. in B. R. Ham- 


nmiond v. Wood. F 


Stephens v. Hannam, 


(A. 4) What is a Diſſeiſin; and what an Abate- 
ment; and Pleadings in ſuch Caſes. 


1. NTRY fur diſſeiſin by D. againſt A. who ſaid that actio 

— non, for he taid that T. was ſeiſed and infeeffed tus who 
gave to the baron who 1s dead, and t ili feme tenant then his feme in 
tail, and gave ce/our, and the plaintiff ſaid, that before the donors any 
thing had, L. was /ciſed in fie, and gave to his father and mather in 
tail, who had ifſue the demandant, and the father died, and the mother 
ſurvived and died proteſtands ſeiſed, and the ſuid T. abated and infeaff= 
ed the donors named in the bar, and the tenant maintained his bar, and 
traverſed that the tenant did not abate after the death of his mother, 
&c. prout, &c. and per Danby Juſtice the title is not good; for 
he has ſhewn that his mother died proteſtando ſeif-d, after whoſe 
death the tenant abated, which cannot be unleſs the mother died 


4 Mod. 43, 
Hannam v. 
Woodford. 
S. C. held 
accordingly. 
Skinn. 
300. pl. 4. 
S. C. held 
accordingly ; 
per Holt 
Ch. J. and 
Eyre J. 
3 Lev. 312, 


id accordingly, 


[ 83] 


ſeiſed in fact; for if ſhe was diſſciſed in her life, it cannot be 


called an abatement but a diſſeiſin; for he cannot plead abate- 
ment but where there was a dying ſeiſed in fact, which all the 
juilices agreed ; and per Priſot clearly, if the abatement was well 


alleged the other may well traverſe it, and ſhall not be compelled 


to traverſe the gift in tail, by which the demandaut was in- 
uiled, 
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Dllleiſin. 
titled, but may traverſe the abatement. Br. Pleadings, pl. 56. 
Cites 38 H. 6. 18. 

2. Abatement cannot be but upon maintenance of ſeiſin in fact, 
and ut by prote/fation; quod nota per Cur. Br, Pleadings, pl. 59- 
cites 39 H. 6. 5. 

3. The cafe was, that in formedon le gift of M. the tenant faid, 
that before the donor any thing had, J. N. was ſeiſed, and gave to his 
enceftor in tail, ubs by prote/iaticn died ſciſed, aud IW. abated and died, 
as in the writ, aud the tenant re-entered as heir, and the demandant 
faid that W. did not abate after the death of the father of the te- 
nant prout, &c. and no iſſue; for where there is no abatement 
then it is not traverſable, by which he omitted the proteſtation; 
quod nota. Br. Pleadings, pl. 59. cites 29 H. 6. 5. 

4. If after the deceaſe of the father a firang-r int enters into land 
and abates, and the youngeſ? /on enters upon him, and d.fſeiſes him, 
and dies feiſed, this is an entry by diſſeiſin, and not by abate- 
ment, and fo ſhall not bind the eldeit. Co. Litt. 242. b. ad 
fincm. 


(A. 5) Of what Eſtate or Things it may be. 


. P. by 1. $5 things nat manourable, hæreditamenta incorporea, as“ 

Cb. . common, corody, office, rent, &c. he that is ſeiſed of 

Hob: 322, them has election to have aſſiſe, and to admit himſelf to be out 
of poſſeſſion; "reſolved. 9 Rep. 51. a. Trin. 8 Jac. in the 
Earl of Salop's caſe. 

A te mor 2. Of p:/o/Þry things an expulſion may be made as well as a diſ- 

cannet de ſeiſin; and therefore if a man made a /eafe for years of land, and a 


„ ſtranger puts out the leſſee, he does alſo diſſeite him in the rever- 
pl. 5. ſion; but if the leſſor put him out, there is no diſſciſin commit- 
* ted, and yet the leſſee has loſt his eſtate, and has but a right to 
Johns v. it, and t that whether he will or no; for though it be true, that 
Rizler, when two are in poſſeſſion, the poſſeſſion is judged in him that has 


L 84 ] right, for he only poſſeſſeth though the other be in poſſeſſion too, 
and takes away the trees, corn, or the like; yet, when the true 
owner is clearly put out and removed, then he has no longer eſ- 
tate or poſſeſſion, but right only, and hen election to be in 
poſſeſſion or not in poſſeſſion, as that caſe ſtands, and therefore 
clearly he cannot now grant this term; and if the leſſor brings 
an action of debt for his rent due at Michaelmas, the leflee ſhall 
plead that he did enter upon him and put him out, and he conti- 
nued his poſſeſſion at the term, for he cannot have rent out of 
that land that he himſelf poſſeſſes; and if the leſſor after ſuch 
expulſion dies, the land ſhall deſcend in poſſeſſion to the 
heir, and the executor ſhall not claim that that was a leaſe 

' for a term never bears a que eſtate z but it is true, that there are 
certain caſes wherein a poſſeſſion cannot be gained; per Hobart 
Ch. J. Hob. 322. Paſch, 17 Jac, in caſe of Elvis v. York 


| | (Archbiſhop) & al, 


3 * 7 om r 2 


Dilleifin, 


(B) Reſcous. 
[ By whom. Slranger.] 


i: 1 a man «rains for a rent-ſervice, and a ſiranger reſcues the 

2 diſtreſs in the name gf the tenant, this is a diſſeiſin of the 
rent. $56 ti. 3. Itinere Stafford, 16. per Curiam.] 

2. If lord and tenant are, and the tenant detains the rent, and 
the Ard diſbrains for it, and laue ſtrangers make reſcous, the tenant be- 
ing abſent, they are all diſſeiſors, and yet the force is only in thoſe 
two that made the reſcous; per Dyer and Weſton. Mo. 53. 
Pl. 155. Paſch. 5 Eliz. 


(C) Mat Ad ſhall be ſaid a Diſſeiſin. 


LI. IF baren and feme purchaſe lands in fee, and after the baron is Br. Affiſe, 


attainted ofFelony, and the ting ſciſes the land, and after the 
lord, of whom it is held, upon his ſugge/iion hath it delivered to him 
out of the hands of the king as his cheat, this is a diſſeiſin to the 
wife, who had a joint eſtate with her huſband ; for it was deli- 
vered out of the hands of the king by a falſe ſuggeſtian, and ſo a 
diſſeifin to the feme. 4 Aſſ. 4. adjudged. ] 


pl. 114. 
cites S. C. 
Drooke ſays, 
it ſeems that 
the king did 
not take but 
for year, 
day, and 
waſte, and 


then the entry of the lord by the livery obtained by falſe ſuggeſtion made the diſſeiſin, and was no diſ- 


ſeifin during the poſſeſſion of the king. — Br. Releiter pro Rege, pl. 16. cites S. C. 
feiture de Teries, &c. pl. 28. cites S. C. 


pl. 166. cites Mich. 4 E. 3. 47. 8. P. 


[2. If a man dev//es capite lands to his younge/? ſon, and dies, which 
is void for a third part, and after the dev/ce enters into the wwhole 
generally, which is an entry for the eldeſt fon alſo, and after leaſes 
the whole to another for years, yet this is not any diſſeiſin to the 
eldeſt, for one tenant in common cannot be ouſted without * an 
actual cjectment. M. 40, 41 Eliz. B. R. berween HEMeSLEY AND 


Br. For- 


vs A Aliiſe (E), Pl. 1. Cites 8. C. — —Fitzh. Aſſiſe, 


1.85 J 
Cro. E. 639. 
pl. 41. 
Hemſley v. 
Price, S. C. 
& S. P. held 
accordingly 
per tot. Cut. 


Brice, per Curiam.] præter Fen- 
ner. 

Mo. 545. pl. 729. Himley v. Brice. S. C. adjudged no difſeifin becauſe there was no expuiſion, but 

held that leaſe for life with livery would have made it a diſſeiſin. — Where there we'e two copart - 


nets of an houle, and the one entr1ed generally, and made a leaſe for life by the name of all that his 
koute, &c. the queſtion was, whether all or the moiety only of the houſe paſſed? Popham and 
Fenner heid that the entite houte paſied ; for when he ſays all that my houſe, &c. that intended the 
whole houſe, and by his livery made he gained the intire and gave the intire, although by his general entry 
it is not intended that he entered into more than to what he had right; but Gawey e contra; for as his 
entry prima facie does not gain more than he had right to demand, no more ſhall this leaſe ; and 
Fofler at the bar cited, that it was adjudged in this court in Re1GNoLD's CASE, according to the 
opinion of Popham. Cro. E. 615. pl. 4. Trin. 40 Eliz. Gerry v. Holford. 


[3- So it will be if the deviſce levies a fine of the whole, Ibidem, 
per Curiam.] 
[4. If a man leaſes ſeveral acres for years, rendering one intire 
rent, and + the Jeſſe is ouſted of one acre by a flranger, and after- T Fol. 659. 


| wards this notwithſtanding pays the intire rent to the laſer, yet * 
this 2 30. Dame 
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Pert's caſe, this ſhall not continue ſeiſin of the leſſor of the whole, but he ts 
5. C. kur no diſſeiſed of the ſaid acre. M. 11 Ja. B. R. dubitatur.) 


judgment. 
|. If a man hath an houſe and locks it, and departs, and another 
comes to his houſe, and takes the hey of the door into his hand, 
and ſays that he claims the houſe to himſelf in fee, without any entry 
into the houte, this is a diſſeiſin of the houſe. P. 15 Ja. B. 
PLoT's CASE, admitted clearly upon evidence at the bar in an 
aſſiſe taken by default.) | | 
Br.Diffeifin, [G. If A. cuts trees in his own foil, and B. that has comman 
pl-42+ (41+) here, ſays the foil is his foil, and commands him that he cut nathing, 
cites S. C. 47 >” 2 _— 
= Fiz, &c. upon which A. departs cut of the land, yet this is not any dit- 


Aſfiſe, ſeiſin to him, for he that has no right cannot be ſciſed of a free- 
pl. * hold by parol. 26 Aff. 17. adjudged.] 


— Br. Aſſiſe, pl. 263. (262 .) cites S. C. 


Br.Difſeifin, [7. If a man that has right to enter into lands, in coming to- 


— . ewards the land 1s diſturbed from entering, this is a diſſeiſin. 
Br. Aſ. 26 Aſſ. 17.] 

fie, pl. 263. 

6262.) cites S. C. Fit, Aſſiſe, pl. 237. cites S. C. 


ce 


Br. Aﬀiſe, [CS. If a franger receives of my tenant by voluntary payment, with- 
E out coercion of diſtreſs, the rent due to me, this is a diſſeiſin to me 
If my tenant at my electian. 40 Aſſ. 19.] 0 

pays his rent 

to a ſtrar ger without coertion, he is a diſſeiſor, and if by coertion, both are diſſeiſors. Br. Diſſeiſin, 
pl. 97. cites 23 H. 3. and Fitzh. Aſſ. 434. Litt. ſ. 588, 589. and Co. Litt. 323. b. S. 5. 
S. P. by Hobart Ch. J. Hob. 322. 9 Rep. 5. a. S. P. reſolved. Cro. C. 303. 
Paſch. 9 Car. B. R. per Cur. 5. P. 2 Sid. 75. Paſch. 1658. B. R. in caſe of Crouch v. 
Wills. S. P. and cites Litt. If one receives my rents without my conſent, I may charge him as 
my receiver, or make him 2 diſſeifor, at my election; per Roll Ch. J. and Curiam. Sty. 407. 
Hull. 1654. 


[o. If a man enters inis my houſe by my ſufferance, without claim- 
ing any thing from me, this is not any diſſeiſin. 11 E. 3. Aſſiſe, 86. 

[86] adjudged.) 
S. C. cited [ 10. If the king be ſeiſed in foe of the manor of B. and a ſtranger 


_ 147. Crects 4 Shop in a vacant plar of the manor, and takes the profits 
in pl. 182. thereof without paying any nent to the hing, and after the king grants 
Berry v. over the manor in fee, and the flranger continues afterwards * in 
Coodman. — 


-O. 96. the ſhop, and occupics it as before, yet this continuance is net any 
S. P. Arg. diſſeiſin, becauſe the firſt entry was not any diſſeiſin. D. 9. 


in S. C-— 10 El. 266. 10 Co. 4. 'Anaxis axD LAMBERT, 103. reſolved. } 
In an eject- ; 5 
ment the caſe was, the king was {eel of lands in fee, and a ſtranger intruded, and the king grants 


this land to J. S. in fee, and the intruder continues prileliion, and dies ſeifed ; the queſtion was, if 
this deſcent ſhail take away the entry of J. S. Johnlon ſaid it hall not, for none will atfirm that an 
int: uder thai! gain any thing out of the King, but that the land ſhall paſs to the patentee, and the con- 
tinuance of the intruder in poſlettion, ard his dying leiled, ſhall not take away the entry; for he can- 
not be diſſe ſor, becauic ie gained no ettate ar the beginning. Cook contra; by this continuauce of 
poſſeiſi n he ſhail be accounted a diſſeiſor, and the freehold out of the patentee, for another eſtate he 
cannot have, for tenanc at ſutferance he is not, for he comes in at firſt by a title; but a further day 
was given Cook to ſhew caute why judgment thuuid not be given againſt him. Ow. 95. Hill. 31 Eliz, 


Beron v. Godyne., 


[13. C=] if a man enters into certain land, parcel 7 a manir 
J. S. aud 
takes 


WiC is 44 7vard of the Ling by reaſon of the nonage o 


Diſſeiſin. 


tales the profits as owner thereof, and after 5 S. ſues livery, and 
after the intruder continues the peſſeſſioan, and the taking the profits 
as before, yet the continuance thall not be any diſſeiſin to J. S. 
becauſe the firſt entry was not any diſſciſin. M. 17 Ja. B. R. 
between the lord SaxDs AND the college of Corpus CHRISTI 
in Oxox, reſolved per Curiam, and the jury directed ac- 
cordingly.] 

(12. If there be fenant at ſufferance, and a flranger not having 
any right to the land makes a leaſe to him by indenture, rendering 
rent, awithout putting the tenant at ſufferance gut of poſſeſſion, 
and the tenant pays the rent to the ſtranger, this is not any diſ- 
ſeiſin to him that had right. P. 3 Ja. B. R. between PrExsoON 
AND STONE, per Curiam, upon evidence.) 


[13. If guardian by nurture makes a leaſe by indenture to one, be- 


ing under the title of the infant, rendering rent to himſelf, which is 
paid accordingly, yet this is not any diſſeiſin to the infant. P. 
3 Ja. B. R. per Tanfield.) | 

[14. If guardian in chivalry continues the paſſeſſion of the land in 
ward aftcy the 774 age of the ward, without title, this is a 
diſſeiſin to the heir, becauſe he comes in by the law, and therefore 
the continuance beyond the time which the law hath limited, 
and againſt the truſt repoſed in him by the heir, and the law 
makes it a diſſeiſin to the heir, who was never out of poſſeſſion, 
but the guardian was ſeiſed in his right. 7 H. 4. 42. per 
Culpepper. ] | 


Co. Litt. 578. 


aſſiſe of mortdanceftor lies. 
in law. Co, Litt. 271. a. 
2 Inſt. 134. S. P. and ſays this is proved there by the ſtatute of Marlbridge, cap. 16. 


86 


If a guardian 
after the full 
age of the 
heir con- 
tinues in 
poſſeſſion, 
he is no te- 
nant at ſuf- 
ferance, but 
an abator, 
againſt 
whom an 


THe is an abator becauſe his intereſt comes by att 
Ow. 28. Arg. cites S. C. that the eftate ſhall be judged in fee. 


Ow. 95. 


Arg. ſays, that if a guardian continues in poſſcilion after the heir is of full age, he is no diſſelior, nor 


mall gain any eſtate. i 


C15. If ce for years holds over his term, yet he is not any diſ- 
ſeiſor, becauſe he comes in by the act of the party, but he is called 
(*) a tenant at ſufferance; tempore H. 8. f. 356. 4 9 H. 7. 24. 
per Curiam. Dubitatur, + 22 E. 4. 38. b.)] 


. 0. & S. P. unleſs the leſſor e 


* Fol. 660. 


+ Br. Diſ- 
ſeiſin, pl. 63. 
(52.) cites 


nters in fact. 


t Br. Eſtates, pl. 46. cites S. C. but Brooke ſays, that it ſeems to him that he is not a difleifor 
de ſore regrets of the leſſor, but he continues by his firſt entry, and therefore this ſ-ems to be the reaſon 
why writ of entry ad terminum qui preteriit lies againſt ſuch termor as holds over his term. 

If a termer had; over his term there, an eſtate in'fee is confeſt to be in him by matter of law. But 


it is a doubt whether he be a diſſeiſor or not. 
fore regr:ſs. Arg. Ow. 28, cites 22 E. 4. 38. 


16. If guardian takes fesffment [eff the infant} in cuſtodia ſua this 
is diſſeiſin, and he ſhall be impriſoned if the infant will tring aſ- 
ſiſe againſt him, and the matter be found, quod nota. Br. Aſhic, 
pl. 451. cites 8 E. 2. and Fitzh. Afliſe, 395. Itinere Canc. 

17. If a man will dH ruin for rent-ſervice by doors and windows, 
and one prohibits him, this is a diiſeifin, but not with force and 
arms. Br. Aſſiſe, pl. 465. cites 3 E. 3. and Fitzh. Af. 469. 

18. If two infants are jointenants, and the one releaſes to the other, 
by which he holds the whole, this is a diſſeiſin as it is ſaĩd ; for it 
ſeems that the relcaſe of an infant is void as to the intereſt of the 

Vol. IX. H | land ; 


But it leemeta not, for a treſpajs lis not againſt bim be- 
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Br. Dit- 
ſcifin, pl. 95. 
(44-) cites 
S. C. 


4 Py 4 E 1 — — -<s; F e . 
L > 
* Se n 3 * , TINS LPS SV. — 


. 
2 


DB 


% 
bet 
8 


3 
— as 


Br. Diſ- 

ſe hen, pl. 258. 7 

cities 

9 A. 19. 
- 


S. F. 


Pr. Di. 


cites S. C. 


Br. Diſ. 
ſeiſin, pl. 30. 
Cites S. C. 


Pr. Diſ- 
ſeiſin, 

pl. 34 cites 
S.C. 
So if a man 
makes 4 

de: d of / off - 
7-1? TUO 


better of at- 


Dilleiſin. 
land; contra if he made livery. Br. Diſſeſin, pl. 19. cites 
7 Aſſ. 17. | 

25 Guardian of an inſant 22 jed 7 J. N. of the land of the 
infant, and the infant brought atite without entry, and the 


plai: Re recovered; tor the entry of the fe He ws a difeiin, quod 
nota and this ſcems to be by the Sen ot JH e/iminjier 2. cap. 25. 
which wills, that where a guardian or termor makes a feoffment, 
that as well the teofter as te: ge mall be taken for diſſeiſors. 
Br. Diſleiſin, pl. 22. cites 8 Al J. 

20. If A. has commen in the land of B. and B. comet with his 
family and iucliſes the land lo that A. cannot uſe his common, 
there B. aud bis family are di if: IS. So if the family come in aid 
ef him. Pr. Diſleifin, pl. 7G. Cites © Af 18. 

21. In aſſiſe the father 7 ed bis ſon within ages and after the 


fo ther entered to ihe 1470 f the infant as his 5 TU rd, and after 1 i feoffed 
J. S. and the father d lied, and the efent braught afſiſe Es.” the 
feoffee cuil heut entry, and becauſe the entry of the father was to 
the uſe of t the infant, and the feoifee by his entry was a diſſciſor, 
therefore the infant recovered. . Br. Diſſciſin, pl. 94. cites 
8 E. 3. 432. and Fitzh. Aſliſe, 146. P 

> Io here a man 15 APR Y of the me 5 by = ch he caunat 
take bit profit of a thing, this is a en of the thing 2 As of 
miſturning ot w ator by wh LEE ne mul Cannot grind, alliſe lies of 
the mill, and of diſturbing my way to my common, aſſiſe lies of 
the common as it is ſaid elſewhere. Br. Aſliſe, pl. 148. cites 
9 Att. 19. | 

23. Note, per Cur. in a#ife that where a man gives 10 the 
tenant in the 2905 all it rements which he had in B. except a 
chamber in which he lay ill, aud after the ſein he gave the cham- 
ber and removed hiniſcif inis the fall; if this removal be by the 


ſufferance of the feciice, claiming nothing to his own uſe, and 
ſo plcaded or given in 0 ct, this is not a diſſeiſin; quod nota; 
and fo ſee that entry ! "fg ferance claimizig nithing to his orten uſe 
is not a diſſeiſin. Er. ant per N P . 7, ore 11 Aft. 6. 

24. In aſſiſe barn and feme prrehe d the lands in fee, and after 
the barn aliened t bis you no 7 (on in fee awiliin at 5 and after the 
barin and feme entered in the tenoments with auf of the ferffee 
who was yet any age; and after the baron dicd, and the feme 
continued lciſin a nd died, and the eideſt fon e atered as heir, and 
the youngett who was inſcoFed brought aſſiſe and recovered by 
award; for the ailent was void, becauſe he was within age, and 
ſo the entry of the baren aud femme a dl ſeiſen, quod nota. Br. Af- 
ſiſe, pl. 169. cites 11 Aﬀ; 14. 

25. A man made ſiniple deed 2 Je me i and letter of attorney 
accordingly, and the attorney dels wed the ſeiſin upon condition, and 
therefore a difleiſm by award. . here it is of two acres 
and livery of ſciän of the one, for in one caſe he exceeds his 
warrant, and in the other he diminiſhes it. Br. Feoſtments de 


Terres, pl. 25. citcs 12 Afl. 24. | ; 


* 
— 
* 8 
— Us 


. 
* 
— 


terrq te de ver ſeiſin upon emdition, and he delivers it ſinply, the attotney is a diſſeiſor, and che feoſſfor 


E i, that nothing * by the deed, — Dili, fl. 71. Cites 1 H. 4. 3 


26. In 


Di Li ſin. 


6. In aſſiſe it was fou: 1 d that the conufor upen a flatute-merchani 
ter execution ſited apy 4 in, one the on by force and favare him 
that be ſou x end; Him the land, and a after 1 daluntarily releaſed 
all actions of debt and tre paſs, aud a ifs valuntarily Ju urrexdered the 
Lad a, and this oath he book tor tear of death, and therefore not- 
withſtanding that the ſurrender was made at large, yet becauſe 


it was made by reafon of diſtreſs before, therefore Perning ad- 
judged it a difleiſin when the conuſce entered by | fuch ſurrender. - 


Br. Durcfs, pl. 11. cites 14 Af. 20. 

27. A man leafes for life rendering rent with clauſe of re-entry 
for non-payment, and e ame after and diflrained for tlie rent, and 
being paſſed of the diſlicſ remutered, and this was awarded a dit- 
foils inatmuch as he entered being poſletled of the diſtreſs. 
9 1 pl. 81. cites 1 4 Aſſ. 11. 

« Tenant in tail is beumnd in a flatute-merchant * dies, and ex- 
* is fred againf# the i/ſtre, this is diſleiſin; becauſe by ſuch 
execution there is 29 garm i/hment made to ihe heir, Br. Aihie, 
p!. 214. cites 17 Ail. 1 


29. Tenant in Ph. was hb: und in a Natute-merchant and died, and 
the conufee made his executirs and died, the executors ſued execution 
again the fire, and made Jo ate to lis, and the fame day the 
f brought , and all this found, by which the plaintiff re- 
covered, and yet the jointenancy was pleated, but becauſe the 
joint-eſtate was made the day of the teſte of the writ, and the 
executors were named who were. tenants the day of the writ, 
and the ſciſin and diſſciſin found, therefore the plat: atitf reco- 
vercd; for the execution qavas a di ara t2 the iſue, quod mi- 
rum; for it is made by the ſheriff by «writ as it ſæems. Br. Aſſiſe, 
pl. 406. cites P. 18 E. 3. Fitzh. Af: 

30. Guardian in chivalry efrgned Si 1 one duo was not. f. 2 
awife of the wward's father ;- it fhe enters the is a diſſciſoreſs as to 
the ward. Br. Receipts, pl. 50. cites 21 E. 3. 4. 

31. Reaping of grain with & Le 15 dillciſin with force. Br. 
Brief, pl. 430. cites 21 E. 3. 34- 

32. / none inhabit or manure the land, and the rent is demanded, 
it is diſſeiſin, and aſſiſe hes thereof, and reſccus, repleving, and in- 
el;ſure, are diſſeiſins of rent-fervice; and reſcous, replevin, in- 
cloſure, and denier, are diſſeiſins of rent-chorge ; and denier and 
incloſure are difſ-iſins of rent-/eck and menace is a diſſeiſin of all 
thoſe rents; and ſo ſec that the ſuing of replevin is a diſſeiſin of 
rent-ſervice and rent-charge. Er. Diſſeiſin, pl. 103. cites 21 E. 3. 4. 

33. In aſſiſe it was ſaid, that fovent di/lreſs is no diſſeiſin but 
where the lord di iftrains ; for it a ſtranger diltrains, the tenant 
may make reſeous as it ſcems; quære, for the“ plaintiff durſt 
not demur. Br. Diſſeiſin, pl. 46. cites 27 Aff. 5 1. 

34. If a man zncroaches 10 5s. rent of my tenant by diſtreſs who 
holds of me by 105. rent, yet this is no diſſeiſin to me; for it can- 
not be intended my rent, and if I diſtrain, and the tenant and 
w who incroaches makes reſcous, I ſhall have aſſiſe againſt my 

nant alone, and not againſt the incroacher z per Thorpe. But 
H 2 Brooke 
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S. P. nor he 
has not day 
in court to 
plead. Br. 
Dife fin, 

pl. 41. cites 
58. C. 

Pr. Diſ- 

Ie ſin, 

pl. 062. Cites 
Is C. 


. P. Br. | 
Difieifin, 
Pl» I 04» 


Br. Diſtreſs, 
pl. 33. Cites 
3. . 
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_— Dillcifin, 
Brooke ſays, it ſeems that he ſhall have aſſiſe againſt both if he 
will, Br. Difleiſin, pl. 14. cites 24 E. 3. 40. 
35. If a ward infe 25 his [47 ardian in focage, the entry of the 
guardian upon this teotiment is a difſeilin. 2 Roll. Remuter (G), 
pl. 3. cites 35 Aſſ. 8. adjudged. 
36. So if attorney be to deliver ſcifin after the foffer's death 
end he delivers it during his life, he is a dillciſor. 2 Roll, 9. (5) 
pl. 1. cites 4o Aſl. 38. Curia. 
[29 J 37. In an aiſiſe between two tenants in common, a forbidding by 
rd of month to the tenant to pay his rent was adjudged a dit- 
ſeiſ n. Raym. 371. citcs Mich. 47 E. 3. 22. a. pl. 51. 
38. Aenace of death, and iuclaſure of land, fo that the lord 
2 diſtrain, are difleifins of reut- ſervice, quod nota. Br. Diſ- 
8 58 pl. 87. Cites 49 Aff, 5 
If a man males diſſeiſin and carries away ed, he ſhall be 
ad led diſleiſor with force, and ſhall be impriſoned ; per Tre- 
mail and Hank. Br. Damages, pl. 51. cites 11 H. 4. 16. 
39- If a letter of 4 ern be to deliver ſeiſiu uon condition, and 
be delivers it without condition, this is not good, but is a diſſeiſor. 
— pl. 14. cites 11 Hf. 4. 3. | 
When any diſirains /5 out; -ageouſly „that is, fo oken's as the ter- 
"le cannot piough, or duly ufe his ground, this amounts to 2 
diſſeiſin. 2 Inſt. 4:4. cites the Mirror, cap. 2. ſ. 25. 
Co. Lit. 41. A ditleifin 4 properly where a man enters into any lands 
ee 1 or tenements where his entry is not lawful and ouſts him that 
chat every has the freehold. Litt. ſ. 279. | 
entry is nor 
a diſleiũn, unleſs there be an ouſter alſo of the frechold. 
Se P. Cites 41 E. 3. 40. and 5 E. 4. be 


2. Note for law, if tenant at ill, or at fat. raner, makes feoff< 
ment in fee, he is a ditleifor, viz. the tenant at will, by making 
of me feoffment. Br, Diſſeiſin, pl. 64. cites 3 E. 4. 17. 

Where the king enters into my land euirh5rit title, the 
eder. remains in ne. Br. einn, pl. 65. cites 7 E. 4. 19. 

44. If tenant at will or for years mates a feaffment he 1s a dif- 
feifor by the common law, and the ſtatute of Weſlm. 2. cap. 25. 
guad wivente altero exrum, is only a recital of the common law. 
Br. Diſſeiſin, pl. 66. cites 10 E. 4. 18. 

45. If tenant at will, or tenant by ſiaferance at will, make a leaſe 
fer years, this is a diſſeiſin to the firſt leflor, and the tenant at 
will thereby gains franktenement; by all the juitices. Br. Dif- 
ſciſin, pl. 68. (67.) cites 12 E. 4. 12. 

46. If an infant mates a leaſe for years, and the ſeſe enters, the 
infant ſhall have aſule; per Brian, and aſſirmed by Huſſey, Fi- 
neux, and Frowicke. Br. Diilxiſin, pl. 63. cites 9 H. 7. 24. 

47. And if a man makes a leaſe by dureſs, and the Ie entert, 
the n gk have afſi ſe. * — Pt. _ cites 9 K. 22 24. 


And. 134. pl. 134. Hill. 27 Elis. 


49. $9 of 3 and 17 very — dene, the feoffor mall not 
* have aſſiſe. Br. Diſſeiſin, pl. 63. cites 9 H. 7. 24. 
10 50. Put 


Dilleilſin. 


50. But if the fant, or a man in priſin, makes wtter of attor- 
ney to deliver ſciſiu, there they {hall have aſſiſe. Br. Dillcilin, 
pl. 63. cites 9 H. 7. 24. 

5 1. But where a man /eafes for term de auter vie, ar for years, 
and ceſty que vie dies, or the term expires, the leſſor hall nat have 
alſiſe againſt the cccupier without entry in fact. Br. Diſſeiſin, pl. 63. 
cites 9 H. 7. 24. per Brian, and afirmed by Huſſey, Fineux, 
and Frowike, quod fuit conceſſum per tot. Cur. and Brooke ſays, 
it feems to be good law. 

5 2. Leſſee for liſe makes deed of feoffment, and delivers it, 
and makes letter of attorney to A. who enters and makes livery ac= 
cordingly; adjudged that the attorney is a difſeifor. 4 Le. 7. 
pl. 29. 26 Eliz. B. R. King v. Cotton. 

53. If a wife grants a rent charge, or makes a eaſe, and the [| 90 J] 
grantee enters, this is a diſſciſin; Arg. Goldib. 13. pl. 13. Paſch. 

28 Eliz. 

54. Where a man has poſſeſſion of lands, his continuance 
therein cannot gain to him any intereſt, or increaſe his citate, 
without ſome otheg act done of later time. If the guardian con- 
tinues in pYſſefſion after the full age of the heir, he is not a difſeifor, 
nor has any greater eſtate in the lands. And upon the book of 
21 E. 3. 2. this caſe was collected; the tenant of the king dies, 
his heir within age; a ſtranger intrudes; the heir at full age 
ſues his livery out of the king's hands; the intruder dies in poſe 
ſeſſion. The fame deſcent {hall not take away entry. 2 Le. 147. 
pl. 182. Trin. 30 Eliz. B. R. in caſe of Berry v. Goodman. 

55. If copyholder in foe dies ſeiſed, and the lord admits a firan- 
ger to the land who enters, he is but tenant at will, and not a 
diſſciſor to the copyholder who has the land by deſcent, becauſe 
he comes in by the affent of the lord, &c. 3 Le. 210. pl. 274. 

Trin. 3o Eliz. B. R. Anon. 

56. Woman tenant in tail marries; huſband makes feoſfment 
in fee and dies; wife without any en'ry made leaſe for years. 
The freehold is not reduced without entry. Le. 122. pl. 165. 
Trin. 30 Eliz. B. R. Page v. Jordan. ; 

58. General entry amounts to a diſſeiſin. As if A. mates leaſe 
for years of the land of B. leiſe enters by force of that leaſe 
now leſſor without any entry is a diſſeiſor. Le. 122. pl. 165. 

Trin. 3o Eliz. B. R. Page v. Jordan. | 

59. If tenant at will, er tor years, or at ſuſferance, make a leaſe But if leſſee 
for years, this is a diſſeiſin, and a tenant at will doth thereby gain = Fogg 
a freehold, and claims a greater eſtate than he ought; per all years cen. 
the juſtices. Ow. 28. Rouſc's caſc, merce in fue 

| turo, it is 


not a preſent di Hin. Noy, 56. incaſe of Cooper v. Columbells 


60. Lefſre pur auter vie hlt over after the death of ceſty que But if he 
vie; he is only tenant at ſufferance, and not diſſeiſor, and has no _- 
fce. Ow. 27. 29. Rouſc's caſe. will of his 

leſſor, then 
he is a diſſeiſor. 2 Le. 45+ pl. 59. Hill. 29 Fliz. B. R. Arg. in caſe of Rouſe v. Artois, S. C. 
cites 10 E. 4. So if he does act, after ſuck continuance of poſſeſſion contrary to the will of his 
leffor, he is a dill:ifor, Ibid, cites 8. C. 
It 3 61. A 


's 


's 


go Diltciſin. 

4 Le. zo. tA be ler e Finbertlance of a manor in the hands of the 
Pi. s. C. bing ts cited (by ) ; 8. it was held in ſuch caſe, that he LJ. 8.] 
verdis. has not gained any eſtate fo as he my make a leaſe for years, 
But if a upon which his lellee may maintain ejectment, but he has only 


eg e e a poſſeſſion againſt all ſtrangers. 3 Le. 221. pl. 294. Patch. 
kinz's fer. 30 Eliz. B. R. Anderſon v. Hayward. 


mer, he by 

ſuch entry hath gained the eſtate for years, and if he A r 4 leaſe to A" his leſſee may maintain 
ejectment 3 Le. 206 pl. 205, Paich. 30 Pz. in the Exchequer, -— tt was lud by Bacon, the 
King's Plicitor, to b- adjudged, 40 Ee. in the F xcen: 3 he re (he lug m.de a ſtaſe for life, 
and the / flee woes fie by a ftrarger, that the fame Soul te ia 4 a dle ſin of the part“ cular eltate 


contrary to the Common ground, via. that a man cannot be Cificiled of a leſs etiate than of a fre- 


ti mple. 
i 62. If confer 5 f a fine ſur conuzance de droit come ceo, &c. 
continues poſſe: „, he is a diſlerfor, and not tenant at will or ſuf— 
ferance, aad a precipe lies againſt him. Goldtb. 82. pl. 24. 
Hill. 32 Eliz. 
[ 91 ] 63. If tenant pur auter wie is difſeiſed and dies, yet he remains a 
| diſſeiſor, and the 1 docs not qualify ſuch diſſeiſin; ſaid 
Arg. 2 Le. 121. pl. 167. Mich. 33 Eliz. 

64. A. feifed doof land mates a frame nt 3 a B. upon condte 
tion to convey it to A. for life, remainder fe the eld fin of A. in 
fee. A. takes the profits, and makes a leaſe of — land 7 C. for 
gears, and yet continues the poſſeſſion in himſelf. B. acknowledges 
a ſtatute to a ſtranger. The years expire. A. makes a feoffment 
of this land with warranty to his ſecond ſon. B. enters in the 
life of A. and infeolfs the elder fon. This feoFment was good 
and lawful, and fo adjudged and afhrmed in error. Reſolved, 
that A.'s taking the proiits, and making a leaſe for years, was a 
dificifin to B. and ſuſpended the condition. Cettuy que uſe at 
common law, or cęſtuy que tru??, at this day, takes the profits ; it 
is not a ditſethn 3 for the ferffee conſenti: tacends, and in the prin- 
cipal caſe there was neither uſe nor truſt, but an eſtate paſſed 
upon condition. Jenk. 25 3. pl. 44. 

65. A. tenant for life, the remainder i fee to B,—A. made a 
denſe for years to J. 8. The Ice entered. A. S the tenc- 
ments ts C. habendum from the feaſt of Michaelmas following for 
life. F. S. attrns, C. enters, and mabes a leaſe at awill, to whom 
A. levied a fine come ceo, &c. B. entered. In this caſe it was 
reſolved, that when C. entered by colour of the grant, he was a 
difſciſer, 2 Rep. 55. b. the 3d reſolution, Mich. 39 & 40 Eliz. 
in * er's caſe. 

A diſſeiſin is when one enters intending to uſurp the poſ- 
beben, and to ouſt another of his frechold. Cro. C. 303. cites 
Co. Litt. 153. b. 
This caſe i: OB. If tenant at ⁊uill grants over his eſtate to another, and the 
8 grantee enters, he is a diſſeiſor, and the leſſor may have an action 
de obs of treſpaſs againſt the grantee, for although the grant was void, 
they it is not yet it amounted to a determinatiou of his will. Co. Litt. 57. a. 
nown ua: 
grounds Lord Coke had for ſuch opinion, that the Year-books quoted i in the margin will not warrant it; 
for they are in no ſort parallel; that the caie in 27 H. 6. 3. is no more chan that tenant at will cannot 
rant over Lis estate, b cage e has no certain or fixed intereſt in it, aud much to the ſame purpoſe is 


ihe bock of 22 E. z. chere Citcd, 
69. If 


Diſſeiſen. 


If bargainor after inrolmeut continues poſſuſſion, he is a diſ- 
feſer; for the ſtatute tra: lers the franktencment to the bar- 
gainee. Noy, 106. Belli, ham v. Alſop. 

70. When the ee by his own act or ſufferance dier a thine in 
alte ration of the pulicihon, „ of which by common intendment "the 
leſſor cannot have or take notice, there the law will not Prejudice 
the lefior, ſo as to make it 4 difeiin. Arg. Brownl. 230. Mich. 


11 Jac. in Dame Pett's c 
7 - be ſciſed £/ W7 gre va lie, Where, &c. and a franger 
enters and occnpics pci 5 of e clote, yet notwithſtanding A. con- 
tinues the Felſelion of the reſidues. T he Nager was, whether this 
Mall preſo rve his poſſeſlion in the re! due, ud he ihall be judged 
to be m poſſeſlion of that Leca fe i it is an intire thing? Haugh- 
ton was of opinion that it was a diſlaiſin, and Doderidge faid, it 
would be miſchievous if it ſnould. Brownl. 230. Mich. 11 Jac. 
Pett's caſe. 
72. Father dies, the % /5r1 beyond ſea, the youngeſt may en- 
ter; but if he keeps out his brother after his retw , he is now 
diſſciſor. Per Doderidge J. Palm. 416. Paſch. 1 Car. B. R. 
Mayo v. Strumpliig. 
73. Entry of leſſee by d G for » ears before the torm is no diſſciſin, 92 ] 
unleſs an expulſion is "lege: J. , J. 684. pl. 2. Hill. 21 Jac. Such * en- 
B.R. Brookbank v. Taylor, ty is a dif 


* leifin 
though he continued his poſſeliion after the commencement of the term. Lev. 45. Hennings v. Bra- 
baſon. -— Clayt. 27. Metcalf v. Staveiy. --—-— 3 Mod. 53 Sherrs ve Laramas, but no judgment. 
— But a judged, 54+ Macdonald v. Weidon; that it is no diticifia where the continuance in poſ- 
ſeſſion was + ty the conſent of Air. It t. 8 was any agreement or affſent that the lefies fhould 
enter, it cannot be any difitifin. Arg. Le. 246. in caſe of Cars » COLDING, And if rent 
incurs after ards, debt lie for the Hf on the privity of contract. 3 E. 169. Alexander v. Dyer. 
Por the leſſee cannot deſtroy the contract, unleſ. he makes a ſeoffment. Per Jores |. Godb. 384. 
pl. 472. Paſch. 3 Car, R. R. Green v. Moody. — lle hath not but for years in reſpect of his claim, 
See Godb. 335. in caſe of Green v. Moody. 
* Cro. E. 766. in caſe of Douglais v. Shank, + Croe E. 906. Waller v. Campi n. 


74. If a man receives my rent, it is at my election if I will Lau. . 888, 
charge} him with a diſſeiſin, by bringing an alnſe or other action, 3*9* 8. F. 
or have an account. Cro. C. 30g. in pl. 6. Paſch. 9 Car. B. R. 

75. There were tvs tenants in common of an houfe, and one of 
them nailed up the deere, and made up a wall againft the houte 
to prevent the others getting into the houſe, and this was reſolved no 
difleifin, and ſo the 0 was diſcharged. All. 8. Paſch. 23 Car. 


B. R. Water's cat 


76. Leaſe dated 24 June to commence a die datus, Ide enters 2 Le. 121. 
the ſame 24 June, he is a diſſeiſor. Sid. 8. pl. 3. Mich. 12 Car. 2. 8 


C. B. Goodgaine v. Wakefield, 33 Eliz. in 
the Exchequer. Arg. S. i”. 


77. Leaſe by ceſty que truft to T. is no diſſeiſin but only at the 
election of the truſtee, but it is good between leſſor and leſſee at 
leaſt, Keb. 24. pl. 71. Paſch. 13 Car. 2. B. R. in caſe of Thorn 


v. Burton. 


78. A man cannot be diſſeiſcd of an undivided moiety. Two tenants 
in common 


2 Salk. 423. pl. 10. Hill. 1 Ann. B. R. Reading v. Royſton. TT 


N one alone preſents, yet at the next 1 they may join, and if they aze diſturbed, quare 
4 imped:t 


92 
impedit lies as in the eate of coparcenors. Quære. And. 63. Harris v. Nicholls, — Cro. E. 18. 
S. C. per 3 J. makes a difference between grantees of coparcenors, and mere tenants in common, that 
in the firſt caſe an uſurpation of one ſhall rot put the others out of poileſſion; but that perhaps would 
be otherwiſe in the laſt, unieſs they were ſuch as derived their eſtates from coparcenor:, and yet 


22 E. 3. 9. 


Dilſſeiſin. 


is that between ſtiangers in blood, or where two make compoſition to preſent by turn, if 


one uſurp upon the turn of the other, this thall not put him out of pobeſſion; but Anderſon doubted. 


L931 


79. If a L be made to A. which in truth determined before it 
began, and A. leafes to B. the fame land rendering rent, and for 
rent arrear A. di//rains, B. brings treſpaſs, and A. avows, and 
in the pleadings of A. the determination of the leafe to A. ap- 
pears, whereupen B. inſiſted that A. had failed in his title, and 
that the leaſe to A. failing, the leaſe by A. to B. muſt fail alſo. 
But it was anſwered, that if B. has failed in deriving to himſelf 
a lawſul ability to make a leaſe to B. then the conſequence will 
only be that the ry which A. ſet forth to be virtute of ſuch leaſe 
muſt be taken to be a diſſeiſin, and a zortious fee ſimple ſufficient 10 
ſupport the leaſe. See 10 Mod. 265. Mich. 1 Geo. B. R. Potter 
v. Pinkney. 


(C. 2) What is a Diſſeiſin. AR in Law. 


1. IF a man recovers land by default againſt a feme covert, this is 

a diſſeiſin, and ſhe and her baron ſhall have aſſiſe, and if 
the baron dies the feme ſhall recover by aſſiſe, and if ſcire facias 
be ſued upon fuch recovery by lcire facias the feme ſhall extort 
the execution; per Trench, which was denied becauſe the judg- 
ment ſtands 1a force, and execution is awarded of damages, et 
quod habeat corpus coram rege at a certain day. Br. Error, 
8 86. Cites 24 E. 3. 24. 43. But Brooke ſays, quod mirum, 

cauſe it ſeems that the matter is error. 

2. In aſſiſe if the plaintiff makes title, and the defendant coun- 
terpleads it, the aſſiſe ſhall not inquire of the ſeiſin and diſſeiſin 
(as was touched by the Court) if they find the title for the plain- 
tiff, but inquire over of the damages only; for the defendant rr 
a difſeifor by his counter-plea of the title of the plaintiff, quod nota, 
and the title was found for the plaintiff and he recovered. Br, 
Diſſeiſin, pl. 47. cites 27 Aſſ. 65. | 

3- In aſliſe, becauſe the zenant had confefed ęſtate in the plains 
tf, and pleaded in bar that which was adjudged no bar, the aſſiſe 
was awarded in right of damages, and he adjudged a diſſeiſor by 
Vir counter-plea, and was taken, quod nota, Br, Diſſeiſin, pl. 48, 
cites 28 Aff. 21, 

4. An infant ſhall not be adjudged a diſſeiſor by bis conuſance on 
ment dedire, and therefore when he had pleaded that ne unques 
* accouple againſt the plaintiff, and this is certified againſt him, 
the aſhie was taken in point of aſſiſe, and found for him, and 
the plaintiff barred, quod nota, Br. Diſſeiſin, pl. 52. cites 
28 All. 52. | 

5. A man granted a rent and died before attornment, and after 
tue Fertenant paid the rent te the grantee, and he received it, ang 

70 


Dilleiſtu. 


the heir of the grantor brought aſſiſe againſt the perner of the rent, 
who counterpleaded the aſſiſe by the grant and attornment, and it 
was found as above, and by judgment the plaintiff recovered, and 
the per nor adjudged a diſſciſor for the counter-plea of the aſſiſe without 
title, quod nota, But if the pernor above had not counterpleaded the 
aſſife he had not been a diſſciſor by the receipt of the rent, where 
the tenant paid him gratis, but there the tenant is a difjeifſer as it 
ſeems. Br. Diſſeifin, pl. 61. cites 40 Aſſ. 19. 


(C. 3) Diſſeiſin with Force. What is. 
1. N OW ING the land, fiſhing, culting, & c. which cannot 


be done fine manus opere are difleifins with force and 
arms; per Wilby. Brooke ſays, quzre, for they are clearly 
diſſciſins, but guere of force. Br. Diſſeiſin, pl. 33. cites 11 Aſſ. 25. 

2. Lord and tenant, and the /zrd came to diffrain for the rent, 
and the tenant would not ſuffer him to enter the houſe to diſtrain, 
but interrupted him quith force, and thercfore he was adjudged a 
difleifor. Br. Diſſeiſin, pl. 53. cites 29 Aſſ. 49. 

3. A difſeiſor made diſjeifin but not with force, and by exa- 

mining it appeared that e diſſciſr had cut word, but this was 
after his firſt entry, and notwithitanding this he was adjudged a 
difſeifor with force and arms, quære. Br. Diſſeiſin, pl. 55. cites 
30 Aſſ. 50. 
4. If a man levies my rent of my tenant by c:ercion of diftreſs, 
this is a diſſeiſin with force, and he ſhall go to priſon, quod nota 
bene, and yet the tenant might have thereof treſpaſs, for it is a 
double tort. Br. Diſſeiſin, pl. 62. cites 43 Af. g. 

5. Two may be dcin, and the one avith force, and the other 
not, as if I command one to make a diſſeiſin and he makes a diſ- 
ſeifn with force, and alſo if one enters with force to my uſe, 
and after I agree, he is a diſſeiſor with force and I am not fo, and 
thoſe caſes will anſwer the books of aſſiſes, for in thoſe caſes they 
were preſent but in theſe not, and fo I hold that he which is 
preſent when force is made, is a diſſeiſor with force; per Ander- 
ſon, Goldib, 42. Paſch. 29 Eliz. in caſe of Dickſey v. Spencer, 


(D) What Per/on may be a Diſſeiſor. 


Li. A Feme covert ſhall not be a diſſeiſoreſs by the a of the ba- 
row. TE 4 7 Þ 12 E., 4. 9. bj 


2. In aſſiſe the father made fooffiment in fee upon condition and 
fied, having two daughters, the one of full age, and the other an 
infant, and the eldeſt thinking the condition broken, which was not 
broken, entered claiming for her and her fiſker who was an infant 
fag of full age is diffeiforeſs only, and the other who is an infant 

not, 


93 


[94] 


® Pr. Diſ- 


ſeiſin, pl. 67s 
(66.) cites 
S. C. — Fitch. Diſſeiſin, pl. 3 cites 8. C.— F. N. B. 179. (8) S. P. See (F) pl. 3 &c. 


Br. Diſ- 


ſeĩſin, pl· 43. 
cites S. C. 
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Diſſeiſta. 


not, ſor * veſted in her; per 8 Br. Ent' Cong. 
pl. 60. cites 26 All. 39. 
3. If my tenant pays his rent 16 a fr anger Iv: *thout coertion, he 
alone is difleifor, and if by coertion both are diſſeiſors. Br. Aſ- 
ſiſe, pl. 455. (454.) cites 23 H. 3. and Fitzh. Aſſiſe, 430. 
® But they 4. Aſſiſe by making of a d- tch by the defendant where his tervants 
did not amt came in aid, but they did not * manure the land, and yet they 
= the ditch, were diſleiſo rs, quod Ota. "x Allitc, pl. 449. (447-) cites 


3-29, 8 E. 3. and Fiteh. Ailiſe, 145. 
N 3. 5 il COD ed, and ove as his g 8 nat late Bim and 
made feffment and A and the ger was 9 a diff. or by 
the a ute of Neſminſer 2. cap. 25. For living either of them 
the ſaid writ ſhall hold place, and therefore the taking of the 
infant only as guardian is no dillcutin, quod nota, by judgment. 
Br. Aſſiſe, pl. 449. cites 8 E. 3. 
6. A man recovered againft him who had ane? ing, and infected B. 
and one C. delivered teilin, and the alliſe was brought againſt 
B. and C. and the plaintiff recovered, the ſcotffor not being nam- 
ed; and fo fee the altorney who delivered Cen Twas a difeifor. 
Br. Diſſeiſin, pl. 27. cites 10 Aﬀl. 22. 
Br. Diſ- 7. In aſſiſe N. and A. his gone were ſciſed and keofed to N. 
_— and his heirs for 17 years, V. died within the term, and P. his fon 
e. and heir + entered ad levied a fine to AH. ⁊u rendered to P. and K. 
et fic vide, his feme in fee, and P. died, and N. died; the term expired, and 
that K made A. who durit not approach in the life of N. red now to enter, 
pos ee ij. and K. di/turbed him, and the ſaid A. brought afſiſe again? K. and 
tu: bance- recovered, and damages to the time of the diit urbance; for. K. 
+195 ] was no Ai till the diſturbruce; for ihe was covert before, 
and P. was di ci fr alne till K. was ſole and made the diſturdunce. 
Br. Aſſiſe, pl. 172. cites 11 Aff. 21. 
S. P. Br. 8. A villein made a freaſfiment of his land which he held in vil- 
Diſee a, leinage, the fegte is no diſſeiſor; per Cur. Br. Aſliſe, pl. 454. 


i. 95. cites 
k. z. Cites 20 E. 3. 


and Pitzh. 

Alliſe, 332. 

Br. Cover- Aſſiſe againſt the baron and feme and IU. N.—IF. made de- 

e Wa 350 fault, and the aſſiſe was awarded again{t him by default, the baron 
and feme pleaded record in bar of 2 ife, which avas denied, and they 

were adjurned, at which day the barem made de -fault, and the fee 

avas received notwithſtanding the ſtatute of Weſtminſter 2. 
cap. 25. Quod habeantur pro diſſeiſitoribus abſque recognitione 
aſſiſæ. And fo fee that eme covert by reaſon of the receipt is nat 
bound by it to be a difſeiſor ; for it ſeems to be the act of the baron. 
Br. Aſſiſe, pl. 186. cites 13 Af. 1. | 

Br. Dif- 10. In aſſiſe a man leaſed land for life, rendering rent, and went 

ſeifin, f. 37. beyond ſea, the tenant for life died, and T. N. counſelled H. W. the 

mw 5 of the leſſor to enter, who cad and inferffed P. And the Ihr 

17 Aff. 14. came and would have entered, and P. diſturbed him, and he brought 

accordingly, aſſiſe againſt P. and the counſellor, and omitted him who entered, 


bene and the plaintiff ane for the counſellor is diſſeiſor, and fo it 


coun.e!ior 
18 


Dill. iſin. 


is ſuſſicient if diſſciſor, &c. be named in the writ, quod nota. was awarded 


Br. Aſſiſc, pl. 193. cites 14 Afi, 12. 


ſeiſin was vi ct armis. Br. Diſſeiſin, pl. 40. cites 17 Aſſ. 14. 
commands. Br. Diſſeiſin, pl. 45. cites 27 Aff. 30. 


11. In aſſiſe, the tenant vtebed record and failed at the day, he 
js a difleiſor by the ſtatute. Br. Aſſiſe, pl. 202. cites 15 Af. 16. 

12. In aflife, the father made ferffrient in foe upon conditian and 
died, having two daunhters,? the oze of full age, and the other an 
infant, aud the eldeft thinking the condition broken, which was nt 
broken, entered, claiming for her and her fiſſer who was an infant, 
ſhe of full ape is ret only, and rhe other who is an infant 
not, for nothing is velted in her; per Skipwith. Br. Ent. Cong. 
pl. 60. cites 26 Aff. 29. 

13. If one enters claiming as guardian of the body and land 
where he had no right, and after deviſes over the wardilliip, ſuch 
deviſee is 2 diſſeiſor as well as his grantor. Br. Diflcifin, pl. 85. 
_ cites 28 All. 11. but adds quod mirum cit ! for that he was not 
the ſirſt who entered, but the deviſce of him. 

14. Aſſiſe agu an infant who pleaded record and failed at the 
day, yet he may plead other matter, and ſhall not be a diſſciſor 
notwithſtanding the ſtatute wills that they ſhall be taken for 
diſſeiſors, & concord' 33 E. 3. and there per Finch. the aſſiſe 
ſhall be at large; quod quære. Br. Alliſe, pl. 460, cites 
36 E. 3. | | 

15. A. has right te recover in a formedn againſt B. tenant of 
the land. A. by covin with C. cauſes C. 7s diſſeiſe B. to the in- 
tent that C. ſhould make default in a formedon againſt him, 
and that A. ſbould recover by default. A. recovers the land againſt 
C. accordingly by this covin, by default, or confeſſion. A. enters. 
He is not remitted. B. enters, and A. ouſts him. Reſolved, by all 
the ſages in parliament, that this covin makes A. a diftifor of his 
on land. 3 Rep. 77. Farmer's cafe. Coke has many cafes to 
this effect. Fraus & dolus nemim patrocinentur. Jenk. 46.. 
pl. 88. cites 41 Af, 28. 

16. Leſſee for life is diſſeiſed. He in the revenge oufts the diſ- 
ſeiſer. Ihe diſſeiſor brings an affife againſt him; and it well hes 
during the life of leſſee for life, Jenk. 52. pl. 99. cites 44 Aff. 35. 

7. Aſſiſe againit baron and feme ; they pleaded in bar and con- 
Jeſſed an ouſter, and the plaintitf traverſed the bar, and after the 
baron made default, and the feme was received and pleaded the ſame 
plea, and the plaintiff traverſed it, and the aſſiſe found for the 
plaintiff, and that he was ſeiſed and diſſeiſed, but that there is 
not any diſſciſor named in the writ. Digg ſaid, the baron by his 
plea confeſſed an ouſter, and the feme has maintained the fame 
plea, and ſo diſſciſor by confeſſion ; per Tank. the aſſiſe is not 
taken upon the plea of the baron, and when the feme was received 
the baron was out of ccurt, and his plea nothing of record to pre- 
judice his feme, and a feme covert cannot be ſaid a diſſeiſor by 
her plea, & concord' Belk. & adjornatur, Br. Aſſiſe, pl. 24. 


Cites 44 E. 3. 23. 
[CY 18, If 
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to priſon; 
for the diſ. 
S. P. and fo of him whe 


Br. Diſſei. 
ſin, Pl. 43s 
Cites S. Co 
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96  Dilſeifn. 


18. If tenant fer years, or guardian, aliens for lifr, the remain« 
der over in fee, h in remainger who enters after death of tenant for 
life is a diger as well as the leſſee for life; for all is but one and 
the ſame citate in law. Br. Ent. Cong. pl. 27. cites 50 E. 3. 21. 
Where the 19. If the king enters by title, or 4vithout title, the party cannot 
ding enters enter uden him, nor is he a diſſeiſor; and this ſeems to be, where 
by a void or 5 a : gh . n 

he enters without record or office this is without title, but there he 


inſufficlent * R : X f e 
office, ot en- hall ſue by petition, nor the king in this cafe is not a diſſeiſor. 
ters without Br. Ent. Cong. pl. 95. cites 3 E. 4. 24, 25. 


title, and 
— the land by patent, aſſiſe lies againit the patentee ; for the king cannot be 2 diſfeifor, and there - 


fore the pater:ce is diſſeiſor; for inſufficient office does not give ſeiſin to the king. Br. Office de- 
vant, &c. pl. 42. cites 7 E. 4. 16. and 22, Br. Dilicifia, pl. 65. Cites 7 E. 4. 17. S. C. 


& S. P. 


20. The Ling cannot be a diſſeiſor. Br. Office devant, &c. 

pl. 42. cites 7 E. 4. 16 and 22. 1 
Br. Difcent, 21. If a monk diſſeiſes a man to the uſe of a ſecular man, this is 
pl. Shs eres no diſſeiſin; for he has no capacity to take franktenement, and it 

1H. 7. 75 

Ar. = 2 ſeems that though the ſecular man agrees afterwards he has no 
neux . franktenement; per Fineux Ch. J. Keilw.,g1. b. pl. 3. Trin. 
10 No. 225. 22 . - 

22 . / * 
Arg. ſays DP ; 
that the authorities are many that a monk may be a diſſeiſor; but that it particularly appears to be fo 
for this, that a writ of affite lies againit a monk, and the judgment in ſuch writ is, quod rec uperet 


ſel inan, which ſuppoſes a monk to have a frechold. 


22. If I difieife one to the uſe of the dean and chapter, they can- 
not agree but by writing. Br. Corporations, pl. 34. cites 
14 H. 8. 2. 29. 

23. The king cannot be difſeiſed, but all intruders are but treſ- 
paſſors to him, and if he will he may charge them by actions of 
account, as bailiifs, yet he may if he will bring a writ of right 
of advowſon; per Hobart Ch. J. Hob. 322. Paſch. 17 Jac. in 
caſe of Elvis v. York (Archbiſhop) & al. | 

24. An infant cannot be a ditteifor. Arg. Godb. 364. pl. 456. 
Trin. 2 Car. B. R. in caſe of Aſhfield v. Aſhfield. 

25. If an infant makes letter of attorney to mate livery and ſeifin, 
and the attorney makes livery accordingly, he is a diſſeiſor. 
Arg. Godb. 387. in pl. 474. Patch. 3 Car, 


[97] (E) By Agreement. 


Br. Dif- [l. A® if the baron diſſeiſes another to the uſe of the feme, the 
— 2 feme is not a diſſeiſoreſs by this act of the baron. 
nal 

Fitzh. Diſſeiſin, pl. 3. cites S. C. 


(2. So it ſhall be 7hough the wife agrees to it during eoverture, for 
her agreement is void.) | 

[3- If one man difſeiſes another to the uſe of a ſeme covert, if the 
feme agrees during the coverture, yct the 35 not any diſſciſoreſs, 
tor her agreement is void. ] 


([. $ 


Dilſleiſin. 97 


LA. So if the baron agrees to 2 diſſeiſin, this ſettles an _ Br. Diſ- 
in the feme; but ſhe thall not he a diſſeiſoreſs by the agreement leifn, pl. 67. 


y 66.) ci 
of the baron. 12 E. 4. 9. b.] 8 — . 
Virol Diſ- 


ſeiſin, pl. 3. cites S. C. Br. Agreement, pl. 4. cites S. C. 


[5. The ſame law if beth agree, yet the feme is not a diſſciſo- Er. Diſ- 
reſs. Contra, 15 E. 4. 15. b. admitted.] leifin, pl. 17. 


(12.) cites 
S. C. but not S. P. If a man d. H iſes another to the uſe of baron and ſeme, and the Buren after 
agrees, the franktenement by this is in him and his ſeme, but thereby the feme ſhall not be a diſ- 


ſe. ſoreſs. Er. Diſleiſin, pl. 67. cites 12 E. 4+ 9 


6. But after the death of the baron, if the feme agrees to the diſ- Br. DiC- 
ſeifin ſhe ſhall be a diſſeiſoreſs. 12 E. 4. 9. b. Curia.] ſein, pl.67, 


(56. cites 

SC; Firzh. Diſſeiſin, pl. 3. cites S. C. Br. Agreement, pl. 4. cites S. C. 
[7. If a man diſſeiſes another 2 the uſe of an infant, yet the in- By diſſe/fin | 
fant ſha}l not be a diſſeiſor by his agreement thercto. Dubitatur, 3 27 4 
ts 1% 
2 E. 3. 32] the infant is l 
not difleiſor . 


nor tenant without Qual try; for agreement of an infant to a tort does not make him a tort ſeiſor es 
adjornatur. Br. Athie, pl. 46. cites 3 H. 4. 16. in the written book. Br. Diſlcifin, pl. 5. 
cites S. C. Breoke ſays, and fo fee that he who may agree is a Gilivifor by his agreement, as well as 
tenant, Br, Dilleilin, pl. 5. Cites 3 H. 4. 17. S. C. 

It was adjudged in writ of error, that if two diſſeiſe anther to the whe of an infant, and the infant 
agrees to it, yet he is not diſſeiſor nor tenant ; for agreement of ar! infant is void ; ; but if be enters, 
then he 13 by th's tenant, quod nota, Br. Agreement, pl. 9. cites 3 Ii. 4. 17. in the written book. 
Brocke ſays, and fo ſee that the franktenement ſhall not be adjudged in him by the entry of the 
two to his uſc, tiu the infant himſelf ayices to it by his actual entry. Ibid, 
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to the uſe of the infant, tlie bailiſf only 18 a diffeiſor; and if an 


infant commands a man to enter into another's land which he 
does, he who enters only is diſſciſor. Br. Diſicin, pl. 16. cites 

2 AZ 2 

9. If a man makes din of commen, &c. and 7. N. 
comes in aid of him, J. N. is a difleifor. Pr. Diſſciſin, pl. 21. 
cites 8 Afſ. 18. | 

10. If a man grant a ſcigniory with condition of | ayment, 2 and non- 
Paynent, and the grantor tent ders the money acc ing to the con- 
diti;n, and the grantee . 22 it, and after the tertenant pays the 
rent of the lord to the grantee, and the grantor brings afliſe, this 
ſhall be againſt the tertenant and the grantee; for the grantee 
13 tenant of the rent, by the receipt by him had after the ten- 
der according to the condition. Br. Ditletlin, pl. 82. cites 
15 All. 22. | 

11. In afliſe of rent it was found that the r-/-2zs of the diſtreſs [ g8 J 
taken by the plaintiff was made by a#ranger, to which reſcous the 
tertennut named in the afſiſe agreed, and therefore the aſſiſe well 
brought againſt him only, and he a diſſcifor by the agreement. 
Br. Difſeifin, pl. 38. cites 15 Aſſ. 11. 

12. Land deſcended to an infant, and _ J. N. entered, claiming 
ward only, and deviſed it to II. N. and died, and . N. arent, and 
the infant brought aſſiſe againſt him, and he was awvarded a difh {for 
es well as his grantyy, Quod mirum; for he was not the fir wi = 

CUcTCTT: 


9. If the 5. B ili of an infant, who hes in a cradle, diſſeiſes a man 
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entered, but the deviſee of the diſſeiſor. Br. Diſſciſin, pl. 85. 
cites 28 Ait. 11. 

I I; It a man des an ad in my right zwhere I have no right, there 
if I agree therets after, I am a treſpaſſor. And by the iame conſe- 
quence in other cate diſſeiſor by agreement, as it ſeems. Br. Dit- 
ſeiſin, pl. gg. cites 38 Afl. . 

S. P. For 14. Per omnes præter Finchden; if /enant for term of years aliens 
2 3 dan Ver terms of life or in tail the remainder aver, and the tenant for term 
etate. Br. Of life dies, or if the tenant in tail dies avithout iffue, and he in 
Diffeifin, remainder enters, there he in remainder is a diilcitor as well as he 
Pe 3- £2 who aliened, and this by the ſtatute of Weltminſter 2. cap. 25. 
8 For the entry of him in remainder is an agreement l the firft livery ; 
for the ſtatute of Weſtminſter 2. cap. 25. wilis quod vivente altero 
eorum locum habet præuictum breve. Dr. Dillciſin, pl. 86. cites 
3 Atl. 45 & 59. And adds nota, that there are not ſo many 
of the pleas in this year. 
Br. Alüſe, 15. If a man entets into land and makes diſſeiſn to my uſe, and 
tag ene takes the profits to my uſe, this docs not make me a ditieifor till I 
agree to it. Br. Agreement, pl. 10. cites 37 All. 8. 

16. If Teatc land at will, and my tenant at will entersinto the land 
adjcining, ciaiming ts my uſe, and pojiures ihe ſal, and cuts ward, and 
cute cars, by which the tenant of the franktenement thereof words 
the p: ien, ond brings affife, and this matter is found, but he 
leſſer has nathing of the profit, but the difleifee might have taken 
the profits if he would, and that the Ieflor did nat command his 
tenant ſ to de. But the jury faid, that they thought that forat- 
much as the leſſor after he knew that his tenant had ſo occupied, 
did not make him to make gree to the difſeiiee, that therefore the 
leſſee agreed to the acts of his leſſee at will. But per Cur. , 1 
29 agreement, and therefore by award the lefſor was no diſſeiſor; 
and from hence ſee clearly, that if there had been an agree- 
ment, the leſſor by this had been a diſſeiſor, quod nota. Br. Diſ- 
ſeiſin, pl. 59. cites 37 Aſſ. 8. 

S. P. Br. 16. If my bailiff difſeiſes another to my uſe, and J agree to it after, 


3 I for this am a diſſeiſor; per Clam. Br. Ejectione, &c. pl. 8. 
cites 38 Aſſ. g. 
Er. Dic. 17. Where diſſeiſin is made by the one to the uſe of another, 


ſeiſin, pl. 67. 


N N this daes not gain franktenement to the other till the other agrees, and 


by agreement he is a diſſeiſor, and tenant of the franktenement; 
but agreement f the baron ſhall not make the feme to be diſſeiſor, 
but contra, if foe agrees after the death of her huſband. Br. Agre&- 
| ment, pl. 4. cites 12 E. 4. 9. 

Rel. 91. 18. If one who has not capacity as feme covert diſſeiſes another 16 


_— the uſe of her baron, without his aſſent, the franktenement is not in 
eitſeifin him, and aſſent after does not make a diſſeiſin in him; but contra 
. of an aſſent before. Br. Diſſeiſin, pl. 15. cites 21 H. 7. 35. Per 
e Cove 2 
to the uſe Fincux. | 


of her baron; per Fineux. 


> _ 19. Upon evidence it was held by Anderſon, that if a feme 
toes fare covert gjecli one, and that afterwards the h/band Mente, that yet 


12 the 


Dilkei fin. 


the huſband is not an ejector; for an ejectment is made in an 
inſtant, and * has not a continuance; otherwiſe of a difleiſin. 


* 
99 
Coavert can- 


not be adife 
ſel ſoreſs ty 


Jer (OMe 
ward ment or 
procurement precedent, nor Ly ber o nt or agreement ſubſequent, but by her actual ny CRE 
Nic may be a viiicitorelss Co. Litt. 357. b. 


Noy, 52. 37 & 38 Eliz. Broth v. Archer. 


(F) By what Perſons, and to whom it may be made. 


EE N infant of the age of 18 years may be a diſſeiſor with force 
by actual entry. 12 H. 4. 22. b.] 

C2. An i»fant may be a diſlciſor by actual entry. 

3 H. 4. 16. S. C. 


Dr. A ſſi ſe 
3 H. 4- I7-] pl. 46. ciees 


Br. Diſſeiſor, pl. 5. cites S. C, 


Pr. Agreement, pl. 9. cites S. C. 


O3. So may a ſeme covert by actual entry. 9 H. 4. 6. f 12 E. 4. 1 S. P. Pr. 
9. b. Curia. 7E. 4 J. b.] | = ww 
cites 12 E. 4. 9. S. C.————Fitzh. Diſſeiſin, pl. 3. cites S. C. Co. Litt. 357. b. 8. F. 
ut without aQual entry the ſhall not. F. N. B. 179. (O). 


[4- But an infant Mall 7 be a diſſeiſor Fy agreement to a diſſeiſin Br. Aſſiſe, 
to his uſe. 3 H. 4. 17. 12 H. 4. 22. b.] 


Br. Agreement, pl. 9. cites S. C. 


S. — 
Br. Diſſeiſor, pl. bh Cites 8. C. 


E the Baren and feme enter into land in the right of the feme S. P. Br. 


* 3 , * 2 20 a oe a Dileifin 
where ſhe hath no right, the jeme is not a diſſeiſorefs. 9 H. 4. 6. N 


ſce 4 35 Af. 5. Contra 28 Af, 37. Curia, for this ſhall be taken 12 E. 4. 9. 
to be the act of the huiband only. ] 


pl. 340. (279.) cites S. C. — Br. Coverture, pl. 41. cites S. C. — Fitzh. Aſſiſe, pl. 321. cites 
S. C. but that is that the writ abated by the not naming of the eme. — Br. Aſie, 287. (286.) 
cites S. C. that where the baron is dead after the difleifin is made by them, the writ ſhall abate ; for the 
teme has now loſt the name of the feme, and in aſſiſe these cught to be di ſiaiſor and tenant, quod nota. 


pl. 46. cites; 


[6. If a man takes a difireſs for rent iſſuing out of the land of a feme 
cadert, and the baron and feme inake reſcous, they both are diſſeiſors. 


21 E. 4. 53. Curia. 


Br. Diſ- 
eiſin, pl 89. 
(88.) cites 
S. C. and 
Prooke favs, 


et fic vide, that a ſeme covert may de diſſeiſor, quod nota bene, ——— Ibid. pl. 70. (69.) cites S. C. 


by Erian Ch. J. quod fuit conceſſum. 


7. If the baron diſcontinues the land of his wife, the feme being in 
P*/[oion, and diſagrecing to the feoffment, clatming her firſt gate, 
the feme is a diſſciſoreſs thereby. 21 E. 3. 6. b.] 

8. In affiſe it was found that land was given to baron and feme in 
tail, the baron went cut of the country, and the jeme infegſted O. who 
leaſed to the feme for life, the baron died, and the feme died without 
ue, and the donor entered, and O. ouſted him, and the entry of 
the donor adjudged lawful; for the feoffment of the feme was 
a diſſeiſin to the baron, and by the re-taking of eſtate ſhe 
was remitted, and therefore the reverſion in the donor and 
his entry lawful; per tot. Cur. Br. Remitter, pl. 17. cites 
9 Aſſ. 20. 


Br. Diſ- 
icin, pl. 24. 
cites S. C. 
lays, it is a 
diſlei ſin ta 
the baron, 
and there- 
fore a void 
feofkment, 
and there- 
fore the 
feoftee on!y 


is a diſſeiſor, as it ſeems. 


9. Afliſe 


100 - Dilleifin. 
9. Aſſiſe againſt an fant who pleaded releaſe of the plantiff iu 


bzr, and it was admitted; and it was faid there that by his plea, 
- he ſhall nat be attaint-d diſſeiſer by reaſon of his infancy, Br. Dillei- 
ſin, pl. 26. cites 10 Ail. I. & concordat the ſame year, p. 13. 

. 10. In aſſiſe it was laid, that before the poſſeihon of the king 
none can make diſſeiſin to the tenant of the franktenement. But 
by the reporter, if the king be feiſe in auter droit, and a man 
ebates upon td pn of the king, this is a diſſciſin to the tenant 
of the franktenement; quære. Br. Diſſciſin, pl. 56. cites 
31 All. 1. 

11. A man cannot gain franktenement by entry upon the king 
ner upon the farmer of the king, nor this cannot veſt in him as a diſ- 
ſeiſor nor by diſſęiſin. Br. Diſſeiſin, pl. 4. cites 2 H. 4. 7. 

12. Where a man adbates upon the pſfſcjjion of the king in land 
eohich he has in ward, yet the tranktenement remains in the heir, 
by which he cannot deveit the poſſeſſion out of the king, &c per 
Gaſcoign and Hulf. Br. Diffcifin, pl. 6. cites 8 II. 4. 17. & con- 
cordat H. 21 E. 3. fol. 1, 2. Brooke fays, from hence it ſeems 
that a man cannot be a diſſeiſor ſo long a; his termor remains 
upon the land, 2 | | 

13. Alliſe againſt divers, who pleaded nul tort, &c. The aſ- 
ſiſe found that all the defendants were diſſciſors, but that one of 
them made the diſſeiſin with force. Harper thought the verdict 
not good, but Dyer and Weſton e contra ; for that the force and 
diſſeiſin are two diſtinſt things; for force is aided by the ſtatute, 
and is not incident to every diſſeiſin; for it ſhould be inquired by 
the aſſiſe if they, or any of them, had done the difietfin with 
force; and if leſſee for years be re-ouſted with force, and he in 
reverſion brings an aſſiſe, and the diſſeiſin is found with force, yet 
the force is not puniſhable; for the force was to the leſſee for 
years. Mo. 53. pl. 155. Paſch. 5 Eliz. Anon. 

14. The queen as dutcheſs of Lancaſter cannot be difſeiſed ; for 
though the be not ſeiſed in jure coronæ, yet it is in ſeiſin of the 
queen, and cannot be taken from her in reſpect of her per- 
fon ; reſolved. Ow. 15. Paich. 36 Eliz. B. R. Rot. 41. 


Leigh's caſe. 


(F. 2) Diſſeiſin by one, where it ſhall be ſaid a 
Diſſeiſin by others. 


I. 17 tus filers have title of ation where their entry is tolled, and 

the one enters for her and her fiſicr, this does not make the 
other to be a diſſeiſor. Er. Diſſeiſin, pl. 76. (75.) cites 14 E. 3. 
3. and 42. 


If A. diſſeiſe 2. If one makes a dr eiſin to my uſe evithout my commandment 


one to the vi, force, and afterwards I agree to the diſſeiſin, I am diſſeiſor, 


uſe of B. put All the force is only in the coadjutor ; but if he agrees ſpecially 19 


ho kn . e s : : 
— 8 the diſſciſin 4vith force, then peradventure he thall be guilty of the 


204 B. . force alſo; per Dyer and Weſton, Mo. 53. in pl. 155. Paſch. 


ni. Won. | 
ja this caſe, 
till the agreement A. was tenant of the land, and after agreement B. is tenant of the land, but both of 


them be difle:fors ; for omni ratihabitio vetrowahitur & mand3to cquiparaturs Co. Litt. 180. b. 


(G) What Perſon may be a Diſſeiſor. 


To the Uſe of another. 


DI. A Feme covert cannot make a diſſeiſin to the uſe of her huſband. Br. Pf. 

8 H. 14. b. Curia (becauſe though ſhe gains an eſtate — 
by her entry, yet ſhe has not power to diſpoſe thereof to another, © 
being covert, as ſhe ought if ſhe could make a diſſeiſin to another 
uſe). Contra 21 H. 7. 35.] a F 

[2. A feme covert cannot diſſeiſe a man ts the uſe of a francer, for 
the 3 aforeſaid. Contra 21 H. 7. 35. ] FRY 8 


A feme covert cannot diſſeiſe another, but to the uſe of another, for ſhe herſelf cannot take any thing; 
but ſhe may diſſeiſe one to the uſe of another. Br. Diſſeiſin, pl. 15. cites S. C. 


[3. But it ſeems a monk may diſſeiſe a man to the uſe of another, Br. Diſ- | 


becauſe he is not capable of an eſtate to his own uſe. 21 H. 7. 35. — zo 


admitted.] 4 Teile. 
91. b. pl. 3. Trin. 22 H. 7. per Fineur, S. P. that it is no diſſeifin, 


[4. A corporation aggregate cannot make a diſſeiſin to the uſe of Br. Corpo- 
rations, 


another. 8 H. 6. 14. b.] pl. 24. cite; 
S. C. by Cand. but it ſeems the contrary if one enters for them by authority in writing under their 
common ſeal, where their entry is not congeable. 


(5. If a corporation aggregate diſſciſes one to the uſe of Br. Corpo- 


another man, they are diſſeifors in their natural capacity. * * in 
8 H. 6. I 4+ b.] S8. Co 


(6. If a man brings an infant with him into the lands of J. S. and 
there claims the lands to the uſe of himſelf and the infent, yet the 
infant is not any diſſciſor, becauſe he made no claim. 26 Afl. 39. 
per Skipwith.] 

7. Treſpaſs upon the 5 R. 2. The defendant pleaded bar by ]. 
and his feme, and gave colour. The plaintiff faid, that before the 
ſaid J. and his feme any thing had, V. S. was ſeiſed in fee and 
infeafſed the plaintiff in fee, who qvas ſeiſed, till by the defendant diſa 
ſeiſed, to the uſe of J. and his feme, to which diſſeiſin F. and his fenie 
agreed, &. Jenney ſaid, that now he ought to plead that all 
three difleiſed him by reaſon of the agreement; but Littleton J. 
ſaid, no; for there is a diverſity where a man i privy to the difſeifin 
at firſt, and where not; for where I command a man to enter unlaw- 
fully for me, both are diſſeiſors, and ſo it ſhall be pleaded; for 
there the franktenement is in me immediately; but in the caſe of the 
diſſciſin to the uſe, &c. the franktenement 25 not in cgtuy que uſe 
before agreement ; quod nota, And ſo it teems that he <vho agrees 
and was net privy befere is tenant only by his agreement, but not 
diſſziſer. Contra of him who commands, &c. Br. Diſſeiſin, 
pl. 12. cites 15 E. 4. 15. 

8. The demandant and others in a præcipe did 'd:fſei/e the tenant to 
the uſe of the others, and the writ did not abate, for the demandant 
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2102 Dilleiſin. 
war a diſſciſer, but gained no tenancy in the land, for that he was buf 
a coadjutzr, Co. Litt. 180. b. 

*g. A man diſſeiſes tenant for life to the uſe of him in the retenſion, 
and after he in the reverſion agrees to the diſſciſin; it is faid that 
he in the reverſion is diſſeiſor in fee, for by the diſſciſin made by 
the ſtranger the reverſion was deveſted, which (they ſay) cannot 
be reveſted by the agreement of him in the reverſion, for that it 
makes him a wrong-doer, and therefore no relation of an eſtate 
by wrong can help him. Co. Litt. 180. b. 181. a. 

(H) Who ſhall be ſaid no Diſſeiſor at e Election 

of the Tenant. 

8. p. and ſo [I. IT a man enters into the land of another, claiming as guardian 
if he enters where the land is not held of him, or where he ought to be 
33 by guardian, though he is a diſſeiſor at the election of the heir, yet 
nurture the heir may elect him to be no diſſciſor. 28 Aſſ. 11. adjudged; 
where he is for ſuch guardian after entry granted the ward over, and the 
—_—_ 25 grantee entered, and he adjudged a diſſeiſor, and therefore the firſt 
49 E. 3. 10. guardian was no diſſeiſor by clection, for if he was a difleiſor, 
40 E. 3. Ac- 


aompt, 35. 


the ſecond guardian could be no diſſeiſor to him. ] 


and 33 H. 6. 2. and ſays, that many other books ate ſo; per Jones, Berkley, and Crooke. Cro. C. 303. 
Tach. 9 Car .—8. . Arg. Cart. 162. 


Cro.C. 32, [z. If leſſee at ⁊vill makes a leafs for years, this is 2 diſſeiſin at 

303: Pl. 6. the election of the leſſor at will that hath the fee, for if he diſ- 

„e. in a EROS RY 3 

B. R. and Poſes of the land as if no diſſeiſin had been, then it 1s no diſſeiſin. 

the judg- P. 9 Car. B. R. between BLUN DEN AND BAU, adjudged in a 

Cen. 2. Writof error per Curiam; contra Richardſon; and the judgment 

reverſ:d by given to the contrary in Banco by the Court againſt Darby re- 

three juſ- verſed accordingly. Intratur, Hill. 7 Car. B. R. Rot. 1106. 

3 but where after the lcaſe for years made by the leſſee at will, the leſ- 
ichardſoa —* . — q 

Ch. ]. ſee at will and leſlor at will joined in a fine, and declared the 

er uſes of a fee, and adjudged good. This was for the manor of 
nd the re- x Cad 2 arne 1 

—— Blechingly, which concerned the Earl of Nottingham. ] 


a nota, fol. 166. at the end of the caſe, that Sir Robert Heath Ch. J. of C. B. and Crawley J. Ba- 
ron Denham, and Paron Trevor, agreed with this judgment in B. R. and conceived, that it would be 
very miſchievous if it ſhould be adjudged otherwiſe, But Sir Humphry Davenport ſezmed to doubt 
whether the leſſee for years ought not ſtrictly to be taken for tlie diſl-iſor and tenant. Jo. 315. 
pl. 3. Blundeil v. Baugh. S. C. in B. R. and the judgment in C. B. reverſed. Litt. Rep. 372. 
Vaugh v. Blundell, S. C. in C. B. adjornatur. Lat. 53. Jones J. laid, that if leſſee at will 
makes a leaſe for years, and the leſſee enters, there this is a difſeitin at the election of him that has the 
ſranktenement, and not otherwiſe ; and cited the caſe of Parſley [Powſeley] v. Blackman, and cited 
Mich. 7 Car. Blundſden's caſe, adjudged in C. B. that leſſze for ycars only was the diſſeiſor. 
S. C. cited Cart. 162. Arg. as reſolved that it is no diſſelſin but at clectlon, and if it be a diſſeiſin, 
That the tenant at will is the difleifor, and not the tenant for years. 3 Mod. 197. cite: S. C. 
held that the making the leaſe was no difieifin of the trechold ; for it was found in that verdict, that 
he occupying at will, and entering by his father's [the leder] aflent, the leaſe was allo intended to 
be made by his aſſent. 


3. And in the argument of this caſe, another cafe was vouch- 
ed to be adjudged between PowsELY AND BLACKMAN accordingly. 
Tr. 18 Ja. Rot. 130. B. R. 


13 (4. But 


Dilleilin. | * 103 


£4. But judgment was given the 20 Jac. where after a I for The caſe 
gears made by tenant at ſufferance upon a morlgage, the deviſe of 3 
* the mortgagee was adjudged good, and ſo no diſlcifin at his 4: d 
election.] | 3 
ent 6 
moncy at the end ef five years, and by the indenture it was agreed that the mer: gager Pit er joy Sol 
rare the frefit of the lands in the int nim. "I he mirigagor made a leaſe ſor fix years ; the e entered 
and ſurrerdered his inter;ft to the mortgagee, at the day the mney wwas 10% jaid ; the mortgagee without 
any entry deviſed the term and died. Aqjudged that tie deviſe was good, which it could not be if the 
Laid leaſe was a diſſeiſin nolens volens to the mortgagee. Jo. 216. Paſch. q Car. B. R. cited per 
Cur. as adjudged in B. R. 5 or 15 jac. Powleley v. Periman. | Blackman. ] - Cro. J. 679. 
pl. 9. Hill. 20 Jac. B. R. the S. C. adjudged per tot. Cur. accordingly. 2 Roll. Nep. 211. 
224, 285. S. C. adjudged that the deviſe was god; but the reporter ſays that no reaſon was given. 
————- Pridgm. 12. Foneſley v. Plackman, S. C. after many arguments adjudged accordingly, 
Palm. 201. S. C. adjudged accordingly, 8. C. cited per Cure Cro. C. 304. Patch, 9 Car. B. R. 


[5. If a man enters into the land of an infant by bis afſont, this Infant bass 
is a difleiſin to the infant at his election; for the infant cannot 1 3 
prejudice himſelf by his aſſent. 11 E. 3. Aſſ. 87. adjudged. ] rent, and 
leſice enters, 
it is at the election of the infant to charge him in aſſiſe, or bring debt for the rent, or accept the rent 
at his full age. Cro. C. 303. Hill. 9 Lliz. B. R. per three juitices, cites 1 E. 4+ 6. and Ibid. 306. 
Richardion Ch. J. agreed 8 this caſe. 


[6. If A. be ſeiſed of lands in fee, and a franger enters upon 
him by colour of a leaſe for years, which is void, and pays the rent 
to him, this is not any difſeifin at election; for if A. after cove- 
nants to ſtand ſeiſed to the uſe of himſelf in tail, the eſtate ſhall 
well rife. P. 6 Ja. B. Mot1xevux's cafe, per Curiam.] 
C7. If A. ſeiſed in fee makes a deed of lcaſe, by which he demiſes f Cro. C. 


+ 2 — OS a | * 8 88. pl. 21. 
it te B. habendum a die datus for life, with a letter of attorney in the 3g. Pe: 1 


deed to make livery, and reſerving 68. 8 d. rent, and the attorney that if cauſe 
makes livery the ſame day of the date, according to the form vere not 
of the charter, and the ee enters, claiming it by farce of the — 
indenture and livery, and pays the ſaid rent to the leſſor according ſhould be 
to the form of the indenture; this is not any diſſciſin to A. at his entered for 
election, though prima facie he was a difletſor, yet inaſmuch as CO 
(+) he claimed but a leafe, and paid his rent accordingly, the 4 Pol. 663. 
leſſor may elect that he ſhall not be a diſſciſor. Mich. 10 Car... 
B. R. between + Boll. and Wriar, intratur Trin. 9 Car, for that the 
Rot. 514. upon a ſpecial verdict for a garden in Briſtol. The — 
Court ſeemed at firit e contra; but after they gave a peremptory an eſtoppel 
rule for judgment for the plaintiff upon the non-attendance of the to him and 
'S " R . 9 7 * all under 
defendant, by which tliey adjudged it to be no diſſeiſin at election, him to fa 
where the caſe was, that the heir of the leur after the leaſe made that the was 
ſuffered a common recovery of the land upon a precipe brought again a 
him without any entry into the land, and by conſequence it was ad- EY x 
judged, that this recovery was good. But it ſeems that they ad- 
judged it upon the laſt point of the recovery. Et P. 11 Car. 
3. R. between SIR KrN ILM Dic AND JorRDaAN, per Curiam, 
upon evidence at the bar, retolyed, that this is an abſaiule diſſciſin, 
becauſe the leſſee entered claiming his ęſtale for life, and that it had 
been otherways if he had claimed as leſſee at will.] 
(8. If A. leaſes the demeſnes of a manor for years 1 B. and after 
«/ures a jeinture of the ſame _ to his aufe tor her liſe, and _ 
: 25 2 allens 


2 


— 


— 
—— — 
— IF" 


it 
i4| 
| 


oro > — ene Sene mare Lone 


—— — — 


rr: 


. ” 
— - A — on 


co — [ —- ü — 


— DL Gti its Lag 4 
n P 4 2 


— — 
— — 
* 1 


—— ——— jĩ— 
TT Ln 


— — 


— DA 


—— 


— 


I». 
he 


NN 


—— 


4 
228 


Tas — G's i 


—— Re GA SS <a 
— 


— 
e 


* 


2 


r. r n 1 


S 


mY — — — 
axed . 


103 f Diſſeiſin. 


aliens the fee, and the alienee enjoys the rent by the hands of the 
termor, and after 4. dies, and the wife enters claiming her join= 
ture, and there keeps court, & c. and B. offe::ts thereto, and attarns 
to the wife, and pays to her the rent; this is a di /eiſin to the 
alienee or not af bis pleafure, notwithſtanding the continuance of 
the poſſeſſion of the termor. D. 2 El. 178. pl. 38.] 
f 104 ] 9. In %% of rent or common, be it in g or appendant, a 
man is in ſeiſin and out upon diſturbance made at his pleaſure ; 
for he may chuſe to take for diſfſeiiin or not. Br. Sciſin, pl. 17. 
cites 8 Aſſ. 4. | 
10. In aſſiſe it was found that the plaintiff at full age was dij- 
feiſed, aud afterwards came upon the land, and put his foot within, 
but tet no profits, and the other ouſted him, and by award he re- 
covered damages for the firſt diſſeiſin; the reaſon ſeems to be in- 
aſmuch as it is at the election of the plaintiff if he will take this 
matter for a ſeifin or not, and the difſei/5r, 20/9 15 a tortious ſciſor, 
cannot plead it; for this was found by verdict at large. Br. Diillci- 
fin, pl. 84. cites 26 Aſſ. 24. | 
Co-Lit. 55. 11. If one enters and claims as guardian in focage, or by nurture, 
- where he is not, the infant may bring aſſiſe, or charge him as 
guardian, thereby admitting him to be in withour wrong. Cro, 
C. 303. cites 49 E. 3. 10. 40 E. 3. Accomp, 35. and 33 H. 6. 2. 
12. If a man receives my rent of my tenant, this is no diffeiſmn to 
me, but at-my pleafure ; contra if I bring thereof aſſiſe. Br. Dit- 
ſciſin, pl. 100. cites 15 E. 4. 8. 
S. c. dei 13. If 6 gears ſurrenders his eſtate to the leſſor, and yet con- 
— 4 tinues in paſſeſſaau, and always after pays the rent 10 the leſſor, this was 
held not to be any difſeiſn to the leſſor, but at his pleaſure. 
D. 62. a. pl. 33. Paſch. 38 H. 8. Pennington v. Morſe. 

14. Lr by his _ diſcharged his laſſe at will, and neverthe- 
leſs he continues poſſeihon and pays his rent; it is at leſſor's elec- 
tion to take him as diſſeiſor. Jo. 317. cites it as 2 Eliz. the caſe 
of Hayman v. Hatch. 


4 Le. 48. 15. Grandfather tenant in tail Cat will] father and ſon The 
4 3 grandfather died ; the father entered and paid the reit ts the leſſor 
per Coke in ard died in poſſeſſion ; adjudged that it was not any deſcent. For 
2 _— the paying the rent explains by what title he entered, and ſo he 
And. 134. {ball not be a diſſeiſor but at the election of another; cited 


pl. 14. by Coke. Arg- Le. 121. pl. 163. as adjudged in C. B. Skipwith's 
Hill. 27 Els. (ae. 


Scipwith v. 

Conies, 8. C. anc Bates it that after the father's death -h (or ltere entered generally, and paid the 
rene, and this waz adjudged to be no dificiiin, I he words (in tail) are miſprinted, and ſhouid be 
(at will), and fo they are in Anderion. | 


Le. 121. 16. L. tenant in tail leeſed for years to J. S. who afſigned over 
E - ag w. 70 P. the _ 2.5 W. : fon — — P. 
tidem ver- wh re-entered. . wwitheut other *vords demiſed the lands to P. for 
bias life, the remainder to Joan his wife for life, the remainder to P.'s fon 
5 life, with warramy, and a letter of attorney to re-enter and deliver 
ferfin accordingly. P. died before the livery executed, and after- 
wards the attorney made livery to Joan. W. died. A. ibe ſon and 


heir 


Dilleilin. 


heir of W. entered on Jean his wiſe. Joan re-entered and leaſed to 
the plaintiff, who upon ouſter brought an ejectment. It was 
inſiſted that P. by his entry was not a difleifor but at the elec- 
tion of W. for when P. accepted ſuch a deed from W. it ap- 
pears his intent was not to enter as diſſeiſor; and it was not 
found that P. had any fon and heir at the time of his death, 
and if not then there was no deſcent, and there is no diſſeiſin 
fouad, that P. expulit L. out of the land; and judgment was 
given againſt the plaintiff. 4 Le. 48. pl. 126. Trin. 30 Eliz. 
B. R. Piers v. Leverſuch. 

17. A tenant for life, the remainder in fee to B. A. makes @ leaſe 
for years, and afterwards grants the reverſion to C. habendum te- 
nementa predict, from Midſummer next following for the life of the 
grantor, After Midſummer the leſſee for years atforns ; the years 
expire; C. the grantee enters and leaſes at vill to D. to whom A, 
the grantor /evies a fine come ces. B. in the remainder enters. Re- 
ſolved that when C. * enters by colour of this void grant, he is a 
diſſeiſor; and a diverfity was taken between a grant made by 
agreement of the paytics, which itands not with the rules of law, 
and which never can by any ſubſequent act (as by livery or at- 
tornment) be made good, and a grant good at the commence- 
ment, but to have its perfection by ceremony iublequent, s in 
the caſe of a charter of feoffment if the feoffee enters before 
livery he is no diſſeiſor; for the charter is good, and the agree- 
ment of the parties accords with the law, aud it may be made 
good by livery ſubſequent. 2 Rep. 55. a. b. Mich. 39 & 40 
Eliz. C. B. Buckler's caſe. | 

18. Ceopyholder or leſſee for years or at will levies a fine of his 
lands ſo holden among other lands, and yet pays his rent, this 
fine ſhall not bind; for it is no dificiſin but at election. 
3 Rep. 77. b. Hill. 44 Eliz. in Canc. Farmer's caſe. 


(except two). 


per Cur, ſo. 317. 


19. Tenant at will made a leaſe from year to year. Per D 
and Manwood, it is no diſſeiſin, and denied the book 
12 E. 4. 12. but Harper J. e contra. 4 Le. 35. pl. 95. 15 Eliz. 
C. B. Anon. 
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Cro. E. 450. 
pl. 18. and 
Ibid. 585. 
pl. 15. 
Buckler V. 
Hardy. 3. &. 
adj udged, 
but not vn 
this point. 
Ro. 427 
pl. 591. 

S, . ad- 
judged, but 
not on this 
point. — 
2 And. 29. 
pl. 19. 
Buckley v. 
Hardy, S. C. 
adj udged, 
but not on 
S. . 


*[105] 
2 And. 176, 
pl. 98. S. C. 
reſolved by 
ail the juſ- 
tices at Ser- 
jeant's Inn 


Jenk. 253. pl. 45 · S. C. reſolved by all the Judges of England, ———S. C. cited 


If leſſee at 


of will leaſes 


for years, 


and the 
leſſee enters, 
it is a dif- 


ſ-iſin at the election of him who has the franktenement, and not otherwiſe. Per Jones J. Lat. 53. 


1 Car. Gerrard v. Norris. ; 


20. If A. leaſe land to B. reſerving a rent, &c. B. pays his rent 
to C. this is no diſſeiſin to A. unleſs he will. 2 Sid. 75. Paſch. 
1658. Crouch v. Wills, 


Cro.C. 303. 
pl. 6. Paich. 
9 Car. B. R. 


r Cur. 


S. P. in caſe of Blunden v. Baugh, 


21. Tenant in tail of a rent grants the ſame in fee and dies. The 
iſſue has his election; if he will diftrarn he is in poſſeſſion; but 
if he brings fermeden he is out of peſſeſſion. Co. Litt. 57. b. 
cited per Archer J. Cart. 58. | 


I 3 22. Exccutor- 
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22. Execttor de fon tort of a term is a diſſeiſor 3 at tho elee- 
tion of ae ord or the reverſioner. 2 Show. „HA 2&2 
Jac. 2. B. R. Norwich (Mayor) v. „ 


(I) No ſhall be ſaid a Deller or not. 


A Man cannot gual:fy his own Wrong. 


N. 17 . 177 a , ihr mates a leaſe for years er at vill, and the dif+ 
: ee enters upon him, and after the dee re-enters, claiming 
ca. 3 ＋ 7 7 


2 P. & It. FOILS fir 5 eſtate, yet he i5 hy dite iſor, becauſe he cannot qualify 
Nirten v. his own tort. D. 3. 4 Ma. 134. 11. 
= oP 


(2. If a man entors ints, my land, claiming a leaſe for years, he is a 
difteiſor. 9 6. 21. LE b.) 
Br. Diſ [3. Sz if a man enters cleming as guardian where he 1s not puars 
bote pen; dian, he is a diſſciſor. 9 i. 6. 31. b. 28 Ail. 11, adjudged. ] 
** te; - c 


8. C. — Br. . pl. 280. { 279+) } cites 8. . 


1 [4 821 if , man enters into land, claiming as _ 7 fatute- 
Pris EC merchant when he has ne right, &C. he i is a diſleiſor, E. z. 31. 
adjudg mrſs 
J- It ge Tian in 1 affigns diver to one, as the wife of 
the father of the ward, where fbe was not his wife, ſhe is a diſſeiſor- 
eſs to the heir, though ſhe enters as tenant in dower. 21 E. 3. 5. 
6. It a man loſe for ears ts _— and his heirs, and after the 
2 


rhovgl, this is but a cubes 1, fo that the heir hath no right — 
yet becauſe he * ka but the term, he is no diſſeiſor. 
11 7 oO 88. . V. ] 
(7. If a copyholder l. -afes for years by /icence of the lord, ard 
after enters up;n the lee, and ouſts him, this i a di//eifin to the 
Erd of the ks Id. NM. 11 Jac. B. R. per Coke.) 
[8. If the king guardian continues the peſſ. an after the full age 
of ihe heir, he does not gain the fee thereby, becauſe he hath 
8 night to continue it till livery ſued. 7 H. 4. 43-] 
Fol. 663. (9. If the guardian holds himſelf in after the full age of the 
Soy beir without cauſe, he is a diffeifor. 7 H. 4. 43. but a tenant 
eng * at ſufterance, for which, vid. the diviſions under title * Eſtate, 
1 Rob Abr, 61. D. 
[10 But if Ice for years hilds over his term, he is no diſſciſor. 
7 JI. 4. 43.2 
11. If tenant for years, or a guardian, makes a leaſe for life, the 
remainder in fee, and tenant for life enters, he is a diſſeiſor, be- 
caufc he takes the firſt livery; and ſo it is of him in the remain- 
der for life or in fee, if he enter. 2 Inſt. 413. Marg. cites 
60 E. 3. 22. 
12. A man and a woman executors ſued execution of a flatute, and 
the man granted his Nate to the baron 4 the eme, n 
ted, 


Diſſeilin. 


died. The baron granted his gate to another, who entered and was 
feiſed; and alſo the 2arom and feme ſealed an indenture of grant of 
ther eſtates to another, and delivered 10 him the obligation of the ſta- 
tute, but not ſciſin, by which entered claiming ſuch eſtate only, yet he 
is a difſeifor, by reaſon that the grant is void, and a diſſeiſor by 
his claim nor otherwiſe cannot qualify his eſtate. Br. Diſſeiſin, 
pl. 78. cites 24 E. 3. 31. and 63. 

13. Mayr and commonalty cannot diſſeiſe another unleſs to the uſe 
4 themſelves; per Cand. Contra it feems if one enters for them 

y authority in writing under their common ſeal, where their en- 

try is not lawful. Br. Corporations, pl. 24. cites 8 H. 6. I. 4. 

14. If there be two jointenants, and the grantee of a rent- 
charge diſtrains for the rent, and one of them makes reſcous, 
they are bath diſſciſors; for a diſtreſs for the rent is a demand in 
law, and then the non-payment is a denial and diſſciſin, but 
he that made the reſcous is the only eier with force. Co. 
Litt. 161. b. 

15. If a man enters iuts land of his own wrong, and takes the 
prefits, he cannot apalify his own wrong by faying he holds it at 
the will of the owner, Co. Litt. 271. a. 


(K) Who ſhall be ſaid a Diſſeiſor. 
By Command. 


LI. ] F a man commands FJ. S. to enter into certain land in his 
name, if he hath right thereto, or in the name of his couſin, 
if he hath right, if J. S. enters accordingly, yet if the commander 


or his coufin have no right, he ſhall not be a diſſeiſor, but J. 8. 


only; for his command was conditional, 34 Aff. 12. adjudged.) 


fore it was his folly to enter where the commander had no right; quod nota. 
able, pl. 72. cites S. C,——Fitzh, Aſſiſe, pl. 315, Cites S. C. and J. S. who entered 
the diſſeiſor. 


[107] 


Br. Diſ- 
ſeiſin, pl. 57. 
cites S. C. 
for he made 
.S. a judge 
of his right, 
and there- 


Br. Entry Conge - 


was awarded 


[2. So if a man ſays to J. S. that where his anceſtor died ſeiſed See ſupra, 


of certain land, he commands him 7 enter into it in his name if 


his anceſtor died ſeiſed of a fee, otherwiſe not, if J. 8. enters in his 
name, yet if the anceftor of the commander did nat die ſeiſed of a fee, 
J. S. only is the difleifor, and not he that commanded him, for 
his command was conditional. 34 Aff. 12.] 

 (3- If a man commands F. S. to diſſeiſe J. D. and he does it 
accordingly, the commander is a diſſeiſor as well as J. 8. 
* 22 All. 99,] 


[4. [S2] If a man commands his bailiff to make a diſſeiſin, and he 
does it accordingly, the commander is a diſſeiſor. 27 Aff. 30. 
adjudged.) 

LJ. If a man counſels anther to make a diſſeiſin, and does it accords 
ingly, the counſellor is a diſſciſor. 27 Aſſ. 30. adjudged.] 


pl. 1. and 
the notes 
there. 


* This is 
mĩſprinted; 
no ſuch 
point being 
there. 
Fitzh. AC. 


file, pl. 2254s 
Cites 8. Co 


Fitzh. Aſ- 
lite, pl. 2 54. 
ches S. Co 


— co. Litt. 180. b. S. P. and that alliſe lies againſt him. 
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107 Dilleiſin. 
[6, If a man mates a leaſe for years of the land of anther out of 
the land, and the ee enters, the leffee only is the diſſeiſor, and 
not the leflor. P. 10 Ja. B. Contra 23 H. 8. ſ. 27.) 
[7. If ce at ⁊uill makes a leaſe for years, and the I for years 
enters, the lefſee at ⁊uiil is the diſſeiſor, and not the luſſee for 
years, for that otherwiſe the leaſe for years would be void. P. 
9 Car. B. R. between BLUN DEN AND BavGH, in a writ of error 
upon a judgment in Banco, reſolved per Curiam, præter Richard- 
ſon, and the judgment given in Banco by Richardſon, then being 
chief juſtice there, and by the Court, præter Harvey, reverſed ac- 
cordingly. Intratur, Hill. 7 Car. B. R. Rot. 1106. This was 
for the manor of Blechingly, which belonged to the Earl of 
Nottingham. ] | 
Br. Pit. F [8. If tenant at æuill or ſufference makes a leaſe for years, the 
prog de leſſee at will and tenant at ſufferance are the diſſeiſors, and not the 
5. . — leſſce for years, 12 E. 4. 12. b. by all the jultices,] 


Firzh. Dil. 
le:fin, pl. 4. cites S. C. 


way fs 


| 
; 

| 
br 

1. 


N 
N 


F. N. B. 9. Aſſiſe againſt an infant and others; tha diſſeiſin was found 
r (G) by command of the infant to his own uſe, but he was nat preſent, 


. Þ, —— 


But a man and the infant was acquitted of the diſſciſin by judgment, for he 
of full age ca27:5t confent, and becauic one came vi & armis to make the diſ- 
4 er, if ſciſin, all the * others were adjudged to priſon; and ſo ſee of 
he com- treſpaſs. Br. Diſſeiſin, pl. 35. cites 12 Aſſ. 33. 

mands an- 


other to enter into land. Ibid. 
es 


10. Lord and tenant by rent-ſer vice. The lerd diſtrained. The 
tenant commanded N. to make reſccus, who did jo, The aſſiſe is well 
brought againſt the tenant only; for he is tenant, and is dif 
ſciſor by the command, and fo diſſeiſor and tenant named, &c. 
Br, Diſſeiſin, pl. 54. cites 29 Aff. 59. 

L tt. Rep. 11. If a man fays that he au diffeiſe J. N. to my uſe, and I fay 
* * that I am content, he is ſole diſſeiſor, and this is no command 
and lay, but a ſufferance. Br. Diſſeiſin, pl. 15. cites 21 H. 7. 35. 
. will not ſerve, 25 faying, do if you wil! ; and ſays it was agreed there, that this is no 
e:Tcif. ty his uſe. | 


12. If a man diffeiſes 4 firanger to the uſe of W. N. by my com- 
mand, it is a tort in me, Per Pollard. Br, Diſſciſin, pl. 15. 
cites 21 H. 7. 35. | 

13. If A. leafes the land of J. N. to me for years rendering 
rent, and the lefſee enters and pays the rent to the leſſor, the leſſor 
is a diſſeiſor. Br. Diſſeiſin, pl. 77. cites it as ſaid for law T. 
25 H. 8. ſor this countervails a command ty enter, and he who 
commands is a diſſeiſor, quod nota by his void leaſe, 


Dilleilin, 


(K. 2) Who is Diſſeiſor by Failer of Record 
pleaded. 


1. 13 E. 1. cap. 25. 72* the defendant fails to make good the 

exception which he pleads, he ſhall be ad- 

judged a diſſeiſor without taking the afſiſe, and ſhall give to the plain- 
tiff double damages, and ſhall ſuffer a year's impriſonment. 

2. In aſſiſe the baron and feme pleaded record in bar and 
failed at the day, and the feme quas received, and was no 725 
by the failure of the record, notwithſtanding the ſtatute of Weſt- 
minſter 2. cap. 25. Br. Diſſeiſin, pl. 36. cites 13 Aſſ. 1. 

3. In afſiſe if the tenant vouches record and fails at the day, be is 
a diſſeifor without confeſſing the aſſiſe by the flatute of Weſtminſter 2, 
cap. 25. Br. Failer de Record, pl. 5. cites 15 Aſſ. 16, 

4. And where a man fails of his record at the day, &c. he is 
nt excuſed to ſay that the juſtices before whom the record remains 
2vas in Wales, and cannot be found. But by ſome he is excuſed 
to ſay that the record remains in C. B. which court was always after 
cloſed fo that he could not have the record; quzre, Br, Failer de 
Record, pl. 5. cites 15 Aſſ. 16. 

5. In mortdanceſtor the tenant vouched, and the demandant grant. 
ed the voucher, and the vouchee vouched record and failed at the day, 
and yet the aſſiſe was not awarded of the damages as in aſſiſe of 
novel difſeifin, but the aſſiſe was at large upon the points, &c. 
For the ſtatute ſays, that by failer in aſſiſe habeantur pro dif- 
ſeiſitoribus, &c. and no diſſeiſer is in affiſe of mortdancęſtor. Br. 
Failer de Record, pl. 10. cites 29 Aſſ. 11. 

6. If an infant pleads record in afjiſe and fails at the day, he 
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ſhall not be diſſeiſor by the ſtatute, Br. Coverture, pl. 76. cites Br. Dif- 


ſeiſin, pl. 98. 
30 E. 3» Cites 'S. C. 
and Fitzh. Aſſiſe, 443. and concordat 33 E. 3. ibid. N. 67. quod nota. Br. Failer de Record, 


pl. 13. Cites S. C. and 33 E. 3. S. P. accordingly ; for corporal puniſhment ſhall not be againſt an 


_ infant, 


7. An infant ſhall not be a diſſeiſor by failer of record, for cor- 
poral puniſhment ſhall not be againſt an infant, Br, Failer de Re- 
cord, pl. 13. cites 36 E. 3. and 33 E. 3. 3 

8. Attaint in aſſiſe the baron and feme pleaded record in Bank and 
failed at the day, and the baron made default, and the feme was re- 
ceived, and therefore the baron was adjudged a diſſeiſor by the ſta- 
tute by the failer of his record ; for judgment cannot be given 
upon the failer of the record by reaſon of the receipt. Br. Diſ- 


len, pl. 72. cites 11 H. 4. 51. 


(L) Diſſeiſin by Officers, 
Cr. FF a man recovers ſeveral houſes in an afſiſe, and after the 


tenant reverſes it in a torit of error, and a writ of execution 
ues to the ſheriff to put them in Poſeſion of the houſes which = 
2 1 


_ - 


/22 — — 


_ — 


—— 


og Diſleilin. 


loſt by the judgment, though the tertenants are ſtrangers to the 

recovery, and therefore ought to be ouſted without a ſcire facias 

againſt them, yet if Je dyes execution putting them out of poſſoſſion 

"i force of this writ, he ſhall not be any diſſeiſor, becauſe he hath 

| the direct author ity of the Court to do it. P. 15 Ja. B. R. per 
C Curim, refolved between FLOYD axD BETHEL, ) 

[2. The ſame law is in all caſes where the execution is of a judgment 
in which the demand qvas F a thing —_— if the ſheriff make exe- 
cution of this thing, he is no diſſeiſor. P. 15 Ja. B. R. between 
FLoyD AND BETHEL, refolved per Curiam. ] 

[3. But where the execution 15 in the generalty without mention- 
ing any thing in particular, there the ſberiff ought to make execution 
o the right thing at bis con peril, otherwite he will be a diſſeiſor, 

or he is bound to take notice thereof, and he hath no warrant 
from the Court to make execution but of the right thing, P. 
15 Ja, B. R. between FLOTD axp BETHEL, refolved per Curiam, 
GR. 2. Aff. 71.] 
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(MI) In what Caſes a Diſſeiſin of 20 hat Part 2 
be a Diſſciſin of rhe Whole. 


Br, a fie, (1 JF a man be diſſeſed of part of a corody, this is not * diſſeiſin 
of the whole. 22 H. 6. 10.) 


Er. Diſſeiſia, pl. 10. cites 15 E 4. 5. S. P. If the cor dy be to take four loaves and four flaggons 
of diz k every week, he is diſſe jed of the loaves ; this is no difſeifin of the dri nk, but if diſſeited of 
two loaves nig, tuis is a Giflzilin of all four. 8 Rep. 50. a. Cites 22 II. 6. 9. b. and 12 Aſſ. 23. 


L110 
Br. Afſiic, 2. If a man be diſſeiſed z of part of the þr ite of an office, this is 


3 ce not any diſſciſin of the whole oflice. 22 U. 6. 10.] 
Br. Diſſeiſin, pl. 10. cites 15 E. 4. S. P. 


r=. EO” 


[3. If a man hilds of ine 205. 1 and diſſeiſes me of 10 4. theres 

ef, this is a diſſeiſin of the whole, 22 I. 6. 10. b.] 
Tr. Affiſe, 4. If a man ſeiſed of a mauer which extends ints ſeveral counties, 
E- 76. cites and one di ifſeiſes me of an acre in one county, this is not any diſſciſin 
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1 S. C. for 
f entry or H. of the reſidue of the manor, 22 H. 6. 10. b.] 
K | very of ſeiſin 
In one county, in name of things in two counties, ſhail not ſerve but for the one county ; per Paſton, 
pr. Diſſeifin, pl. 10. cites S. C. 
* wy F. If five coparceners are, and the one taker more profits than he 
121. 


<= to take, this is a diſſriſin to the others, though he relinquithes 
part to the others; but if the others take this little part it ſhall abate 
the writ. Br. Diſfſeiſin, pl. 18. cites 7 Aſſ. 10. 

6. Diſſeiſin of one parcel f an bt or of the profits of an offices 
is no difieifin of the whole, Br. Diſſeiſin, pl. 10. cites 22 H. 6. 10. 
per Paſton. 

7- If one diſciſes me of part of a houſe, and I am in Peſſe Iii of the 
refl of it, it is at my election whether I will admit myſelf out of 
— of the houſe or not. Sty. 341. Mich, 1652. Cydally, 

pencer & al, 


Ates S. C. 


(N) Where it is purged. 


1. 77 the iſſue in tail enters after the death of his anceſtor n the 
diſcontinuance within age, and aliens in fee, he ſhall not have 
formedon, but dum fuit infra atatem, becauſe the diſſeiſin is 
not purged by the diſcontinuance, Br. Formedon, pl. 47, cites 
7 F. 4. 9. 3 : ; 
2. If a man leaſes for life, the remainder over to amther for life, 
7 . 0 « P . . . 
if he in remainder difſeiſes tenant for life, and after the tenant for life 
dies, he in remainder is not now any diſſeiſor; for by the death 
of the tenant for life, he in remainder is now ſeiſcd by his 
reminder, and the fee reveſted to him in reverſion ; for there 
he in remainder cannot enter after the diſſeiſin, inaſmuch as there 
is a meſne remainder between them. Br. Diſſeiſin, pl. 74. cites 
19 H. 6. 22. 
3. If a man diſſtiſer my father, and J enter upon the diſſeiſor, and 
after my father dies now I bull retain againſt the diſſeiſor, and 
yet the diſſeiſor may have action of treſpaſs againſt me for my 
firſt entry; for a//i/e lies again/t me in the life of my father ; per 
1 | Wy P 
Brian and his companions. Brooke ſays quzre inde ; for dif- 
feiſor cannot make title. And ſo ſee that the deſcent of the 
right after ſhall change his matter. Br. Diſſciſin, pl. go. cites 
21 E. 4. 78. | 
4. If the dite levies a fine to a ſtranger, the diſſeiſor ſhall re- 2 Rep. 55. 
tain the lands for ever; becauſe the diſſeiſce againit his own fine SIS 
cannot claim; but by the fine e right is extinct, of which the diſſei- cafe, S. C. 
for ſhall take advantage. Mo. 423. pl. 591. Paſch. 37 Eliz. ad- andthe fixth 
judged both in C. B. and in B. R. Buckler v. Harvey. | point there 
it was ſaid 
accordingly. — Gouldib. 162. pl. 96. Hill. 43 Eliz. S. P. put by Coke Attorney-general to the 
Court; but Popham and Caddy thought that difſeiſor thould not take advantage of it. Mar. 105. 
pl. 180. Reeve and Crawley ſuſtices held that this fine ſhall enure only by way of eſtoppel, and eſtoppeis 
bind only privies to them, and not ſtrangers, and therefore the difbiſot here ſhall not * take beneſit of 
jt, and therefore did conceive 2 Rep. 56. a. to be no law, D ii-11-e levied a fine, and declared 
the ule of it by deed to the conuſee. Bridgman held that this ſhall not enure to the diſſe ſor ; but if no 


uſe had been declared, then it ſhould enure to the uſe of the difſeiſor, and extinguiſh the right of the 
diſſeiſce. Lev. 128. Hiil. 15 & 16 Car, 2, at Lent aſſizes at Southwark, Peterborough (Counteſs) 


Ye. Bludwor th. 
A 


5. If a leaſe for life be made, the remainder for life, the remain- By _ 
, 2 * 8 J *L, of the dit- 
der in fee, and he in remainder for life diſſeiſes the tenant for life, and ©. 1 


then tenant for life dies, the diſſeiſin is purged, and he in the re- wrongful fes 


mainder for life has but an cſtate for life; and ſo note a diverſity, is — 
into a righte 


where the particular eſtate for lite is precedent, and when ſubſe- f ed by 


quent, Co. Litt. 276. 4, opel ation of 
| law. 8 Mod. 53. Arg. 


6. Rights, and the purging of wrongful acts are always favoured _ Rep. 
in luab, and therefore where a diſſeiſin or abatement is made, and |,, * 
the diſſeiſee brings his cjectment, and has a verdict and judgment c. B. Good- 
for him, (but no execution) yet an entry being found as being 1 
the declaration of cjectment, that entry will purge the die;ſen, * 

| the 
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® The true 
Dame Vas 
(Rich- 
awre), 
which being 
an odd 
Chriſtian 
name for 2 
woman, 15 
changed into 
IM). 


1112) 


Diſſel tin. 


the continuing in poſe Hon a ifter wards is on ly as a tr eſpa;Pr. See 
Hill. 12 Ann. B. R. Goodtitle v. Riſden. The caie was as 
follows, viz. 

In eject” firmz the plaintiff declared, that Brown Forteſcue, 
13 April anno reginæ nunc q, did demiſe to the plaintiff two meſ— 
ſuages, two gardens, &c. with appurtenances in Clauton in com” 
Devon' habend' a 25 die ejuſd' menſis Aprilis for ten years then 
next following, and that James Forteſcue poltea ſcilicet codem 13 
April” anno ſupradict' did demiſe the fame tenements (as above), 
&c. and alſo that Brown Forteſcue poſtea ſcilicet eodem 13 die 
Aprilis anno nono ſupradict' did demite the ſaid renements 
(as above); that by virtue thereof the plaintiff entered, and was 
poſſeſſed until the defendants ejected him, &c. On not guilty 
pleaded, and upon a trial at Devon aſſiſes, the jury find a ſpecial 
verdict, viz. they find that Leonard Pote was ſeiſed of and in 
the premiſes with the appurtenances in his demeſne, as of fee, 
and being fo ſeiſed 3 Marrtii, 16 Jac. I. by a certain indenture 
made between him of the one part, and Richard Gedge, and 
John Mayne, of the other part, did infeoff the ſaid Richard and 
John, habend” to them and their heirs, to thefuſe of Leonard for 
his life, and after his deceaſe, the: to the uſe of“ M. the wife 
of John Pote, fon and heir apparent of the faid Leonard for the 
term of her life, and after the deceaſe of Leonard and M. to 
the uſe of the ſaid John Pote, and the heirs male of his body 
lawtully begotten, or to be begotten, upon the body of the ſaid 
M. and for default of ſuch iſſue to the uſe of the heirs males of 
the body of the ſaid Leonard Pote, lawfully begotten upon the 
body of Willmot his late wife, deceaſed, and for default of fuch 
iſſue to the uſe of the right heirs of the ſaid Leonard Pote. That 
M. died in the life-time of Leonard, and Leonard died ſeiſed of 
ſuch eſtate in the premiſes as aforeſaid, aſter whoſe death the 
faid John Pote entered, and was ſeiſcd fi his demeſne as of fee 
tail, and had ifſue by M. Leonard his eldeſt ſon, John his ſecond 
fon, and Thomas his third fon; that John Pote the father died 
ſeiſed, &c, and that the premiſes deſcended to the faid Leonard 
as the ſon and heir of the body of the ſaid John Pote the father, 
begotten on the body of M. whereupon Leonard the fon entered, 
and was ſeiſed in fee-tail, remainder as aforeſaid; and being ſo 
ſeiſed the ſaid Leonard the ſon, 22 die Martii 1688, died thereof 
ſeiſed without iſſue; that John the ſecond ſon died in the life-time 
of the ſaid Leonard alſo without iſſue. They find that Leonard 
the ſon in his life-time married one Eliz. Pine, who ſurvived 
him, and immediately after his death entered, &c. into the 
premiſes, and during hel life continued the poiſeiſion thereof ; 
that one John Truebody in her life-time, viz. Prin. 2 W. & M. 
in C. B. impleaded the ſaid Eliz (aſter the death of her ſaid huſ- 
band) & al in a plea of treſpais and ejectment (inter al) of the 
premiſes upon the demiſe of the ſaid Thomas Pote, narrando 
verſus eos inde (inter al) mods & forma ſequen' videlicet Devon 
ſſ. Johannes Kaw, Eliz. Pote, & al' attach' fuerunt ad reſpond 


Johanm Truebody gent' de placito quare vi & armis quinq' 
meſuag* 


Diſſeiſfn. 

meſuag', &c. que prædict' Tho. Pote dimiſiſſet ad terminum, 
&c. intraverunt & ipſum Johannem Truebody a firma ſua præ- 
dict' ejecerunt, & c. et unde idem Johannes Truebody, &c. ad 
tunc querebatur quod cum prædict' Tho. Pote 1 Aprilis 2 W. 
& M., &c. dimiſiflet exdem Johanni Truebody tenementa prædict' 
&c. habend' eidem Johann Truebody a 25 die Martii tunc ult” 
prœterit' uſque finem termim quinq' annorum ex tunc prox” 
ſequen' plenar' complend' & finiend' virtute cujus quidem di- 
miſſionis prædict' Truebody in tenement? predict”, &c. intravit 
& fuit inde poſſeſſionat' & fic inde poſſeſſionat' exiſtenꝰ prædict' 
Johaunes Rawe & al poſtea ſcilicet eodem 1 die Aprilis anno 
ſecundo ſupradict' apud Clauton, &c. vi & armis, &c. in tene- 
menta, & c. cum pertinentiis quæ præfat' Thomas Pote eidem 
Jchanni Pote in forma predict dimiſit ad terminum qui nondum 
preteriit intraverunt & ipſum Johannem Truebody a firma ſua 
prædict' ejecerunt, &. Upon not guilty pleaded and iſſue there- 
upon, in quo quidem placito talit' proceſs' fuit in eadem Cur., 
&c. quod poſtea fcil' term' Sancti Mich. anno ſecundo ſupradictꝰ 
prædict' Johannes Truebody per Cons' cjuſdem Cur. recuperavit 
verſus præfat' Johannem Raw, Eliz. Pote & al terminum ſuum 
predict” (inter al') de & in tenement” prædict' cum' pertin', &c. 
ad tunc ventur' & ſuper inde Johannes Truebody petiit breve 
dictorum nuper regis & reginæ de habere fac' eidem Johannt 
Truebody poſſeſſionꝰ termini ſui prædict' ad tune ventur* de & in 
tenement' prædict', -&c. per ipſum fic ut præfertur recuperat” 
prout per record & procets', &c. | They further find, 
that after the ſaid judgment, and before any entry by the ſaid 
Thomas Pote, or by the ſaid John Truebody, a fine was levied a 
die Sancti Mich. in Tr' ſeptiman' anno regni W. & M. ſecundo 
between John Forteſcue jun. gen' quer', and the ſaid Thomas 
Pote deforc' of the faid premiſes, &c. unde placitum convention” 
fact inter eos, &c. ſciP quod the ſaid Tho. Pote did acknowledge 
the ſaid premiſes to be the right of the ſaid John, ut illa quæ 
idem Johannes habuit de dono ipſius Thomæ, &c. prout, &c. 
They further find, that the ſaid fine levied of the premiſes was, 
and by a certain indenture dated 1 die Maii, anno tertio W. & M. 
and made between the ſaid Tho. Pote of the one part, and the 
ſaid John Forteſcue of the other part, was, at the time of the levy- 
ing thereof, to have been had and levied to the uſe of the ſaid 
Thomas Pote and his heirs for ever; that the ſaid Thomas Pote 
_ afterwards, ſcil' 2 die Junii, anno 5 W. & M. entered upon the 
ſaid premiſes, and was thereof ſeiſed, & c. and being ſo ſeiſed, he 
the ſame day by an indenture made between him of the one part, 
and the ſaid Brown Forteſcue of the other part, and then fealed 
and delivered by the ſaid Thomas upon the ſaid premifes, &c. 
in conſideration of 5001. paid to him by the ſaid Brown For- 
teſcue, did demiſe to the ſaid Brown Forteſcue the ſame pre- 
miſes, &c. habend' for the term of 1000 years, by virtue whereof 
the ſaid Brown Forteſcue entered, and was poſlefled, &c. 
They further find, that the faid Eliz. Pote poſtea ſcil' 26 die 
Marti: anno Domini 1710 died, and that after her death the ſaid 
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Anthony Riſdon, and others, entered into the ſaid premiſes, 
and were thereof ſeiſed, &c. and that afterwards the ſaid Brown 
Forteſcue, by virtue of the ſaid demiſe, entercd into the premiſes, 
&c. and was thereof ſeiſed, &c. and being fo poſſifſed, poſtea 
ſcil die & anno in narr' inde mentionat', did demiſe to the ſaid 
George Goodtitle the premifes, &c. That the ſaid George 
Goodtitle by virtue of the ſaid demiſe entered, &c. and was 
poſſeſſed, & c. upon whoſe poſſeſſion the ſaid Anthony & al' re- 
entered & ipſum Georgium a firma ſua prædict', &c. inde ejece- 
runt prout idem Gcorgius interius verſus eos inde queritur 
ſed utrum, &Cc. | | 

This ſpecial verdict was argued Paſch. 12 Ann. by Serjeant 
Prat for the plaintiff, and Serjeant Hooper for the defendant ; and 
in Mich. term following it was argued by Serjeant Pengelly 
for the plaintiff, and by Serjeant Cheſhire for the defendant ; 
and in Hill. term following the court of C. B. ſcil' Lord Trevor 
Ch. J. Blencowe, Tracy, and Dormer, gave judgment for the 

laintiff. | | 

The Ch. J. delivered the opinion of the Court as follows, viz. 
that upon this ſpecial verdict three queitions: had been made and 
argued at the bar; Iſt, Whether, as this ſpecial verdict was found, 


Elizabeth Pote, who was the wife of Leonard Pote, muſt be 


taken to have entered by diſſeiſin or abatement, and to have gain— 
ed an inheritance by wrong? Whether this entry mult imply a 
diſſciſin or entry by abatement, or muſt be ſuppoſed to be a 
wrongful entry to him who had the right? 

In the next place, Whether the recovery in the ejedtment that 
was proſecuted by Thomas Pote againſt Elizabeth (ſuppoſing there 
had been a diſſeiſin), has not purged that diſſcitin, and re-veſted 
the eſtate in Thomas? And, 

3dly, Admitting there was a diſſeiſin to him, and that that diſ- 
ſeiſin was not purged, then whether the fine levied by him, who 
was diſſeiſed, to John Forteſcue, who was a ſtranger and had no- 
thing in the eſtate, did not work by way of extinguiſhment, and 
for the benefit of the defendant, the right of the leſſor of the 

laintiff being extinguifhied by the fine ? 

Theſe were the queitions argued at the bar. Now if either of 
them be with the plaintiil, he haz a pood title ; for if there were 
no diſſeiſin, or if the diſſciſin wos purged, or if there was no ex- 
tinguiſument by the fine, it is plain he had a good title, unleſs it 
had been deſtroyed by theſe wrongful acts. 

That as to the firit queſtion, whether it was a diſſeiſin or not, 
and as to the third queſtion, whether the fine levied by a diſſeiſee 
to a ſtranger, to the uſe of him and his heirs, did work by way of 
extinguiſhment or not, the Court, as to either of them, would 
not deliver any opinion at all; but upon the fecond queſtion the 
Court were of an opinion, that the recovery in ejectment had purged 
the diſſeiſin. When an cjectment is brought, the plaintiff declares 
upon an entry. 1ſt, He deelares of a demiſe or leaſe made to him 
by his leſſor, and then of an entry by the plaintiff, and then that 
afterwards the delendant entered upon him and ejected him; 

now 


Dilleilin, 

now all this is confeſſed by the rule of tlie Court, and this confeſ- 
ſion is in nature of an eſtoppel, that the entry will purge the diſ- 
ſein, therefore, after a recovery in ejectment, the plaintiff or his 
leſſor may bring an action for the meine profits from the time of 
that entry. This is the conſtant practice, the defendant has con- 
feſſed the entry; as to himſelf he is concluded from denying it 
afterwards, he is accounted a treſpaſſor, and the meſne profits 
ſhall be recovered againſt him. 

There is nothing plainer in the law, than that rights, and the 
purging of wrongful acts, are always favoured ; therefore where 
the plaintiff has recovered his eſtate, and an entry is found by the 
jury, that entry purges the diſſciſin, and the continuer in poſſeſſion 
afterwards is but as a treſpaſſor, though there was a difleifin it is 
now purged ; but whether there was a diſſciſor or not, or whether 
fine levied by a diſſeiſee will extinguiſh the right, it is not neceſ- 
ſary in this caſe for the Court to give any opinion upon at all; fo 
the plaintiff muſt have his judgment. Judgment pro quer' per 
tot. Cur. 


(O) What Actions, &c. Diſſeiſee may have 


againſt Strangers, 


1. 17 the tenant of the land with warranty be diſſiſed by a 

ſtranger, he ſhall not have this writ during this diſſeiſin, 
becauſe he is not tenant of the land during the diſſeiſin, and the 
writ ſuppoſes him tenant. 11 H. 3. Rot. 3. between SIMON os 
ABENDUN AND REGINALD DE MESSEBURY agreed and adjudged, 
2 Roll. Warrantia Chartz (D), pl. 6. 

2. So if a flranger takes unjuſtly redditum terre (that is, as it 
ſeems, takes the profit of the land, by which is intended a diſ- 
ſeiſin) from the tenant, or of the tenant, he ſhall not have this 
writ ; for he may have his aſſiſe it he will. 11 H. 3. adjudged. 
2 Roll. Warrantia Chartæ (D), pl. 7. 


(P) What Charge of Diſſeiſor ſhall bind Diſſeiſee. 


I. Y Oungeſt ſon difſeiſes the elder. In aſſiſe or other action 
it is found by falſe oath againſt plaintiff. Then the 
youngeſt grants a rent-charge, and dies without iſſue. Before 
attaint brought he muſt hold, the land charged; for he comes in 
now as heir to his brother. The attaint is gone by his death, and 
no remitter contrary to the recovery. D. 5. b. pl. 1. Trin. 
24 H. 8. 
2s Diſſeiſor leaſes for life, and grants reverſtom to diſorſve. Diſ- 
ſeiſee accepts the rent of leſſee. Ouære, it diſſeiſec ſhall ouſt leflee ? 
D. 30. b. pl. 207. Hill. 28 H. 8. in Canc. Compton v. Brent. 
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Q Power of Diſſeiſee or Diſſeiſor as to Strangers. 


1. FF a man is diſſeiſed, and the diſſeiſor mates feoffment, and the 
diſſeiſee re-enters, he ſhall have action of freſpaſ as well 
againſt the diſſeiſor as againſt the feoffee, and recover all his da- 
mages, ſo that by divers writs every one ſhall be charged for his 
time of the damages. Br. Treſpaſs, pl. 31. cites 33 H. 6. 46. 
2. If difſeifor takes the beaſts of a ſtranger damage-feaſant upon 


the land, and after diſſeiſee re enters, yet diſſeiſor may juſtify the 


1751 


keeping the beaſts taken before the re-entry, till agreement be 


made with him. Kelw. 40. pl. 3. Mich, 17 H. 7. 

3. A diſſeiſor makes a leaſe for life or years, the diſſeiſee ſhall not 
have action of treſpaſs vi & armis againſt him, becauſe he comes 
in by title. For this fin lau, that the franktenement hath 
always been in the diſſeiſee, ſhall not have relation to make him 
that comes in by title to be a treſpaſſor vi & armis. Arg. 
Godb. 318. cites 11 Rep. 51. [Mich. 12 Jaca] | 

4. If a man enters on another, and makes a leaſe for life, he 
gains a reverſion, and ſhall maintain an action of waſte, Arg. 


Godb. 318. pl. 417. Paſch. 21 Jac. in Scacc. 


(R) Writ and Pleadings. 


I. IF frve coparceners are, and the one takes mere of the profits 
than he ought to take, this is a diſſeiſin to the others, though 
he relinquithes part to the others, but if the others take this little 
part, it ſhall abate the vurit. Br. Diſſeiſin, pl. 18. cites 7 Aſſ. 10. 
2. In aſſiſe, if difſeiſor named in the writ comes in proper perſon, 
he may plead in abatement of the writ. Br. Diſſeiſin, pl. 20. cites 
8 Afi. 2. 
3- In mortdanceſtor of rent, the pernor of the rent was not ſuf- 
fered to plead hors de ſon fee, and therefore it ſeems that this is only 
for the tertenant. Br. Diſſeiſin, pl. 80. cites 12 Aſſ. 38. 


But it ſeems, 2 H. 6. 1. that franger to the awwry ſhall plead this 


plea well, but there he had intereſt in the land, contra of pernor. 
Br. Diſſeiſin, pl. 80. 

4. A diffeifor ſhall not plead recovery in abatement of the writ, 
neither by conclisſan, nor miſneſmer, nor otherwiſe, without ſhewing 
the record immediately; for he cannot loſe the land by failure of 
record, as the tenant may; therefore the aſſiſe was awarded im- 
mediately; quod nota. Br. Aſſiſe, pl. 413. cites P. 20 E. 3. 

5. The diſſeiſor Hall nat plead record in abatement of the «orit, 
nor by concluſion ; per Skipwith. But per Grene, diſſeiſor ſhall 
plead miſugſiner of the plaintiff, or that the feme plaintiff is covert ba- 
ron. But Shard e contra of the coverture, nor record unleſs he 

eur it immediately ; tor if the record be denied, he cannot loſe 
the land by failer of the record; per Thorpe, diſſeiſor may * 
that 


Dilleitin. 
that he was arterfoits acquit of the diſſciſin. Br. Diſſciſin, p gz. 
cites 20 E. 3. Fitzh. 120. 

6. Precipe quod reddat againſt perner of the rent, who ſaid that 
he is tenant of one houſe out of which, &c. and WW. N. nt named, is 
tenant of the ether houſe out of which, & c. abſque hoc that he is pernor 
of any rent gf this houſe, and a good plea, and the demandant was 
compelled to maintain his writ; for if there is not all the tenants 
nor pernors named, this is not well. Br. Diſſcifin, pl. 73. cites 


21 E. 3. 24. 
7. Entry, ſuppoſing that the tenant entered by N. and IK. his feme, 


115 


and the tenant /d that the feme's name was F. priſt; and the de- 


mandant was compelled to maintain his writ that her name was 
K. for known by the one name and the other is no plea, Br, Enter en 
le per, pl. 16. cites 21 E. 3. 47, 48. 

8. In alliſe, diſſciſor ſhall not plead ancient demeſne, nor any 
but the tertenant, and he who takes upon him the tenancy, quod 
nota. Br. Diſſeiſin, pl. 83. cites 21 AF. 2. | 

9. In afliie, diſſciſor {hall not plead hat the plaintiff was ſeiſed 
the day of the writ purchaſed ; for this is for him to plead who 
takes upon him the, tenancy, quod nota, by award. Br. Diſ- 
ſeiſin, pl. 44. cites 26 Aſſ. 49. | 

10. Aſſiſe againſt B. and A. and B. pleaded to the afſiſe as tenant 
of the franktenement; and A. pleaded that the plaintiff was ſeiſed 
of the franktenement he day of the writ purchaſed, and yet is, where 
the plaintiff Y elected B. for tenant before, and from hence it 
ſcems that the diſſeiſor may plead this plca to the writ, quod note. 
Br. Diſſeiſin, pl. 51. cites 28 Aſſ. 41. 

11. In whe, it was ſaid by Aſcue J. that among the aſſiſes 
anno 28, is, that bailiff nor diſſeiſor cannot picad, that there are 
two wills of the ſame name in the ſame county, ard none without ad- 
dition. Br. Diſſeiſin, pl. . 3 

12. In aſſiſe, the bailiff of the diſſeiſor pleaded, Hot the plaintiF 
never had any thing, and if, &c. nul tort, Fith fd His maiter 
had nothing in the franktenement, therefore he fhall not have the 
plea, and the opinion of the Court was with him, and therefore 
it ſeems that the diſſciſor ſhall not have the pica. Br. Diſffcilin, 
pl. 49. cites 28 Aſſ. 24. 

13. It was the opinion of the Court, that the diſſeiſor ſhall not 
plead, that there are two S.'s in the ſame county, icil. Great S. and 
Little S. and none without addition, judgment of the writ, Aer 
ether plea, but miſnoſmer of his proper name, and fo was the opinion 
of the Court; and it ſeems that theſe words (no other plea) are 
intended ud ether plea of miſnoſiner, but miſugſines of his Proper nume. 
Br. Difſeiſin, pl. 50. cites 28 Aff. 38. 

14. In athſe, the tenaut pleaded in bar by ffatute made by himſelf 
to the plaintiff, who had the land after in execution by extent, which 
lain if aus after coridemned at the fuit of C. in 40 l. and this land de- 
li\vered in execution by elegit, as a chattel, avhich Hale C. the de- 
fenden has, The plaintiff faid that he bad the land in execution by 
the flatute, ut ſupra, and was ſeiled till by the deſendant dilleifed, 
a nue hic that C. had ever any thing in this land, priſt, and the 

Var. R other 


SO 


ö 
" 
1 
* 
> 
y 
' 
| 
f 
7 
; 
f 


Tb ———— 
— SST EE. 


— 


—— —— 


— 


83 


— — 
ta i mM 
N 


wy r n 7 — 
n 


vat pgs ben.” a 
No 


2 


3 — 
uh ALOE rh — 


* — * * — ＋ 
r 


— — 
— — - = = - 
7 2 3 * 


> hea 8 


* 


4-4 —— 3. ef ivus} R604 X 


* ** 


Diſſeiſin. 


other e contra; and ſo ſce that in pleading by tenant by ſtotn 


merchant, he ſaid that he was ſeiſed, and | yet it 1s only a gare, f 
Br. Aſſiſe, pl. 348. cites 38 All. 4. 
15. Diffeiſer made ferffment to a feme ſele, who took and 


writ of entry war brough t ar 4 b;th, / #þpofe ing that th» joint 57 e 
b; the diſſe for , and not that the baron wy feme entered by the d Jes her, 
and the writ awarded, quod nota and it ſcems that the writ had 
been good alſo, if the entry of both had been ſuppoſed by the 
difſeiſor of this part, contra of the part of the demandant, as in 
5 H 7. Br. Enter en le per, pl. 34. cites 39 E. 3. 25. 

iG Aſſiſe by baron and fe eme, quod diſſeiſivit eos, the defendant 
faid that he himſelf vas ſeiſed in fee, and leaſed to B. C. for life, 2c b 
aliened to the feme and her firſt baron ; the plaintiff made other title, 
upon which they were 47 Ie out = of the point of aſſiſe, viz. that 
the leſſee had fee, and aud for the plaintiff, and that the feme was 
feife d and diſſeiſed berore the efpouſe ils, and that the baron never had 
feijin ; Hache demanded judgment of the writ, which is, quod 

di ſciſivit eos, avhere the barn was not ſciſed, & non allocatur, but 
ſeiſin awarded to the plaintiff, for an ouſter avas confeſſed by the 
defendant in his plea before, and therefore sught not to have in- 
quired of the ſeiſin and diſſeiſin, and fo the verdict void. Br. Aſ- 
ſiſe, pl. 369. cites 44 Aſſ. 6. 

17. Entry in the poſt of diſeiſin to the brother of the demand- 
ant, the tenant pleaded fesfment of this ſame brother to J. N. 
que efiate he has, judgment ſ. acrio, and held a good bar; quod 
mirum ! for it ſeems argumentative. Br. Enter en le per, pl. 10. 
cites 2 H. 4. 19. 

18. Writ of entry ſur diſſciſiu made to J. N. the tenant pleaded 
ferffment of this ſame J. N. made to another, que eftate he has, and 
| held a good bar; quod mirum ! for it ſeems only argumentative. 
Br. Bar, pl. 14. cites 2 H. 4. 19. 

19. Teme covert is enfesffed, writ of entry is brought, ſappeſing 
the entry to be by baron and eme, as land cannot revert to the feme 
covert but to the baron alſo: but otherwiſe it ſhall be where te 
feme enters and after tales baron, fo that he finds the feme ſeiſed; 
for there the writ of entry ſhall ſuppoſe the entry of the feme only. 
Br. Enter en le per, pl. 12. cites 7 H. 4. 17. 

20. Pernor of the profits thall not plead ancient demeſrre, nor 
releaſe of right, fine, recovery, nor ſuch like, by que eſtate, as it 
ſeems, unleſs in ſpecial cates; but he may plead all ations, or 


— ). traverſe the * diſſeiſin, or the pernancy of the profits, &c. Br. Diſ- 


ſeiſin, pl. 91. cites 1 H. 5. Fitzh. 381. 

21. In writ of entry fur diſſeiſin made to the anceſtor, the 
writ was, gue clamat effe jus el hereditatem ſuam, by which the 
writ was abated. Thel. Dig. 105. lib. 10. cap. 14. ſ. 1. cites 

Mich. 20 E. 2. Brief, 85 1. . cites 10 H. 6. contra. 


his ancettor, and in every writ where a man demands 2 fee fimple upon the poſſeſſion of his anceſtor, 
Leo —_ © 10 have theſe words, quæ clamat eiſe jus et hered tuam, cites the Kegiſter, 228, 229. but 
n Nat. Prev. 191. bu; ix 29 wilt os bis own poticlhon, unlels ig cui in vita. Micos 


22, In 


Ty 
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22. In treſpaſs, iſſue was tendered that J. N. defendant did nat 


| difſeiſe the plaintiff to the uſe of IV. P. and the other e contra, and 


by Danby and Davers it is negative pregnant; but if he ſays that 
ron dliſſciſivit modo & forma, it is good to all intents. Br. Nega- 
tiva, &c. pl. 5. cites 33 H. 6. 37. 

23. In afſiſe, they were adjourned for variance between the writ 
and the patent, to Weſtminſter, and there to H. ſuch a day, at 
which day the parties appeared, and the one defendant toct the 
tenancy upon him, and pleaded in bar, and the other ſaid that the 
plaintiff after the laſt continuance had entered into parcel of the land 
put in view and now in plaint, and demanded judgment of the ⁊urit, 
and there it is agreed that the diſſeiſor ſhall have this plea to the 
writ, Br. Diſſeiſin, pl. 1. cites 35 H. 6. 11, 12. 

24. And it is ſaid that he Dall have every plea which goes in ex- 


ere of damages, as this plea does, and every plea which goes in bar p 


and does not meddle with the right of the land, as releaſe of all actions 
perſonal ; quod nota, It is agreed that this is a good bar in aſſiſe, 
but he ſhall nt plead releaſe of all the right, for this goes to the 
right of the land. Br. Diſſeiſin, pl. 1. cites 35 H. 6. 

25. But per Priſ#t and Finch. he may plead to the writ, that 
at another time the plaintiff brought writ of a higher nature againſt 
him, and he may plead that no tenant of the franktenement named in 
the writ, and that the plaintiff has nething, unleſs jointly with ons 
J. N. not named in the writ, who is in full life; for zho/e pleas da 
net go in extinguiſhment, but in excuſe of damages, and therefore by 
the entry into part the aſſiſe is gone, and he cannot recover any 
damages. And ſo ſee that entry into part goes to all the writ ; for 
the damages are entire, quod nota, by which the plaintiff ſaid that 
he did not enter, and the others e contra. Br. Diſſeiſin, pl. 1. 
cites 35 H. 6. 11, 12. and ſays fee 14 H. 6. fol. in fine, and 
28 All. 41. 

26. In præcipe quod reddat the tenant ſaid that F. S. was ſciſed 
till by him diſſeiſed before the <writ purchaſed, which J. S. has entered 
upon him pending the writ ; judgment of the writ, and a good 
plea. Br. Diſſeiſin, pl. 101. cites 5 E. 4. 5, 6. and ſuch a plea 
was awarded good anno 15 E. 4. and fo ſee that for his advantage 
to abate the writ, &c. the tenant may confeſs a diſſeiſin to a ſtranger. 
Br. Diſſeiſin, pl. 101. 


11 


<T 


Br. A ſſiſe, 
pl. 14. cites 


Br. Aſſiſe, 
pl. 14. cites 
» Co 


Br. Aſſiſe, 
pl. I 4+ ei tes 
S. C. 
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27. A man may confeſs, that he himſelf did a diſſiſin for his be- As in dower, 


neſit. Br. Diſſeiſin, pl. x1. cites 15 E. 4. 5. 


the renant 


ſaid that Le- 


fore the writ purchaſed A. B. was ſeiſed in fee, till by this tenant diſſciſed, and that the 10th day of 
Ottcber A. re-entered, judgment of the writ, and a good plea per tot. Cur, And it is no replication 


that A. entered by cin; for his entry was lawtul, and a man cannot do right by covin. 
pl. 192. (bis) cites 15 E. 4. 4. 


28. In afſiſe againſt diſſeiſor and tenant, the diſſtiſor may plead to 


the difſeiſin, and in bar and in excuſe of the tort, but he cannot meddte 


with the land; for the tenant only ſhall plead to the right of the 

tenancy, Br. Diſſeiſin, pl. 75. cites 13 H. 8. 14. Per Brudnel. 
29. And in afliſe againſt pernor and tenant, the tenant ſhall plead 

a diſcharge of the tenancy only 3 but the perner may plead to the 

tort, and fhall intitle 10. to the rent out of it if he cau. Br. Diſ- 

ſeifin, pl. 75. cites 13 H. 8. 5 Per Brudnel. 
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Dilleiſin. 


(S) Pleadings. What Plea is a Confeſſion of a 
Difleiſin. 


N aſſiſe, they are at iſſue upon 5:75 de on joe; the ſeiſin ant! 
diſſeiün thall not be inquired ; for it is confeſſed eee 

by the plea, quod nota bene. Br. Aſſiſe, pl. 429. cites 19 E. 3 
2. In aſſiſe, the tevant plended a deed in bar, and waved it, ee 
the aſſiſe ſhall not inquire of the diſſeiſn, but only of the ſciſin; 
for he is diſleiſor by his plea; per Parninge. Br. Aſſiſe, pl. 416. 
cites M. 13 E. 3. 
3. Releaſe pleaded by the defer:Zant is a confeſſion of the diſſeiſin, 
ſo that the ſeiſin and TI hall not be inquired. Br. Affi, 


pl. 417. cites 22 E. 3 


(T) Entry in the per, &c. „ Pleadings, 


* E brought 5y a ſeme, in that the tonant had mat entr y 

refs by the ſame f me, and the tenant faid that,, he ond her baron 
demiſed 22 him, judgment of the writ and a good plea, and the 
put to her cui in vita; for it was in writ of entry ad terminum 
qui præteriit. It ſeems that ſhe may enter if there be no deſcent 
after the diſcoverture. Br. Entry en le per, pl. 43. cites 6 E. 2. 
Itincre Cant. 

2. If writ of entry be br-:vght in the poſt which may be within the 
degrees it ſhall abate. Ho if it be brought in the per, or in other 
degree within the degrees where it ſhould be in the poſt, this ſhall 
abate. Br. Enter en le per, pl. 39. cites Vet. N. B. tit. Brief 
de non compos mentis, and Brief de Entry dum fuit infra ætatem, 
and Fitzh. tit. Brief, 286. 438. and 440. and 17 E. 3. | 

3. Entry ſur diſſeiſin againſt a man and his feme in the quibus, 
the feme ret having entry unte/s by R. 2079 wrongfully, Wc. di Helle 1 
his father, and nos ſuppoſing the entry of the barn, and yet the writ 
awarded good, and if the baron aliens and retakes te him and tis 
feme, yet this ſhall not change the degrees; for the feme is re- 
mitted. Er. Entre en le per, pl. 25. cites 39 E. 3. 25. 

4. Entry ſur diſſeiſin of rent, the tenant made bar of rent-charge, 
and the demandant made title to the rrnt-ſervice, and good per Cur. 
For it may be that he has both there, and brings the action of the 
one, and there the tenant ſhall have new anſwer, and this to the 
writ if he will in this cafe, and ſo he had there; for the bar was 
not pleaded to this rent-fervice. Br. Entre en le per, pl. 35- 
cites 12 E. 4. 10, 11. 

5. Writ of entry againf? of baron and feme, the writ ſhall be 
that the feine had nit entry unleſs by N. &c, and nat that the baron 
and fume had not entr j unle 2 5 N. &c. Br. Enter en le per, 
pl. 36. cites 7 H. 7. 2. 

6 bi: 6. Entry 


Diſſeiſtn. 


6. Entry in the poſt, ſuppsfing that the tenant had not entry unleſs 
after the difſeiſin which F. S. made to his anceſtor, & ce. And the te- 
nant /aid, that before that the anceſtor any thing had, T. vas ſeiſed in 
fee and leaſed to B. for term of life, and B. infected N. by which the 
leer entered for alienation to his Giſmnheritance, and died ſeiſed, and 
the land deſcended to the tenant as heir, &c. and per tot. Cur. this is 
no plea, becauſe he does not traverſe the diſſciſin alleged by J. S. 
nor he does not confeſs nor avoid it; and per Vaviſor, in writ g 
entry the dliſſtiſin ought to be confeſſed, and avoided or traverſed. But 
etherawiſe it is in afſiſe for there it is ſufficient to plead feoſfment 
of a ſtranger, and give colour to the plaintiff; contra in writ of 
entry fur diſſeiſin. Pr. Enter en le poit, pl. 22. cites 15 H. 7. 
16, 17. 

7. In writ of entry in the pet, the tenant /a:d that he avas ſeiſed 
till by the plaintiff difſeijed, upon which he entered, and a good plea, 
And the fame law in treſpaſs. Br. Enter en le per, pl. 46. cites 
16 H. 7. 4. | 


(CU) Pleatlings. Traverſe in what Caſes. 


I. EN RY in the per, by which the tenant had not entry but by 


F. who diffeifed the demandant, the tenant ſaid that the de- 
mandant enfegſted F. and no plea without ſaying ab/que hoc that J. 
diſfiled the demandant ; tor plea contrary to the ſuppoſal of the writ 
is no plea without traverſing the point of the writ. Br. Enter en 
le per, pl. 15. cites 38 E. 3. 2. 

2. If a man is diſſeiſed, he may have affi/e, er writ of entry in 
nature of aſſiſe, at his pleaſure. Br. Enter en le poſt, pl. 14. 
cues 9 H. 5.9. 

3. In entry ſur diſſeiſin, z 7 mo plea that the plaintiff infesfed 
him, unleſs he traverſes the diſſeifn. Br. Traverſe per, &c. pl. 299. 
cites 4 H. 6. 29. | 

4. In treſpaſs, the defendant pleaded his franktenement at the time, 
&c. per quod, &c. the plaintiff ſaid that before that the defendant any 
thing had, P. vas ſeiſed in fee and infeoffed him, by which he 9was 
ſciſed till the defendant entered and did the treſpaſs, and he freſhly re- 
entered, and becauſe the defendant acknowledged the treſpaſs, 
judgment, &c. the defendant ſaid that J. N. was ſeiſed in fee, and 
died feiſed, and M. his heir entered and died, and he as heir to him, and 
ſhewed how, c. entered and of ſuch eftate auas ſeiſed at the time of the 
treſpaſs, &c. and held no plea z for he has not traverſed the diſſeiſin 
in the replication, nor confeſſed and avoided it. Br. Traverſe 
per, &c. pl. 61. cites 7 H. 6. 33. 

5. In rreſpaſe the defendant ſaid that he was ſciſed, & c. till by A. 
diſſciſed, wwho injeoffed the plaintiff, upon whom the defendant entered, 
of which entry the plaintiff has brought this action, and the p/ain- 
tiff ſaid that before the defendant or the ſaid A. any thing had, M. was 
feifed, and fo conveyed the deſcent to the ſaid A. and that the defendant 
abated ai er the death of the anceſtor of the ſaid A. upon whom A, 
eritered ard infeeff. d the * after the defendant did the 
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treſpaſt, of which he has brought his action, and prayed his 
damages, and by the opinion of the Court the /e is nat good qvithe 
cut traverfing the diſſciſiu alleged in the bar. Br. Traverſe per, &c. 
pl. 13. cites 9 H. 6. 32. | 

6. For it is ſaid there and the ſame year, fol. 19 and 3o, that 
euhere diſſeiſin is alleged by ſuppeſal, as in writ of declaration, as in 
aſſiſe or writ of entry ſur diſſeiſin, there it is futhcient to_plead 
matter of bar as above, withont traverſing the diſſeiſin; 5 
where it is alleged in bar, title, er other pleading, there it ought 
to be confeſſed and avoided or travetſed, quod nota, and in the 
caſe above the plaintiff has not done the one nor the other. 
Br. Ibid, 

7. Treſpaſs again R. who pleaded that his franttenement, &c. 
the plaintiff ſaid that before R. any thing had, W. was ſeiſed and 
infeeſd the plaintiff, who 4was ſeiſed till by N. difſeiſed, who infegſfed 
the ſaid R. upon whem the plaintiff freſhly re-entered, and the treſpaſs 
meſne between the diſſciſin and the re-entry, to which the defendant 
aid, that E. was ſeiſed in fee, and injesffed the ſaid R. and no plea 
without traverſing the diſſeiſin to the plaintiff, Br. Traverſe per, 
&c. pl. 292, cites 21 H. 6. 5, 6. 0 

8. Where the diſſeiſin is alleged by ⁊uay of conveyance to the title or 
Paſeſſon of the plaintiff, it is not traverſable, and eſpecially where 
the , and defendant convey from one and the ſame perſon. Arg, 
D. 365. b. 366, a. pl. 34. Mich. 21 & 22 Eliz. in Ld. Crum- 
well's caſe, cites 21 and 30 H. 6. 2. and 5 E. 4. and 4 & 5 H. 7. 

9. In aſſiſe, the tenant may ſay that his father was ſeiſed, and died 
ſciſed, without traverſing the diſſeiſin ſuppoſed in the writ or 
plaint. Br. Traverſe per, &c. pl. 279. cites 22 E. 4. 39. 

10. Formedon againſt pernour of the profits of the day of the title 
accrued ; per Littleton the ſtatute does not give action but where 
the defendant is tenant of the franktenement the day of the action 
accrued, and where the defendant takes the profits the day of the 
writ purchaſed, and ſo the defendant may traverſe any of the 
points; contra in aſſiſe or action founded upon diſſeiſin, there he 
ſhall traverſe the diſſeiſin or the prender of the profits,, Br. Tra- 
verſe per, & c. pl. 216, cites 4 L. 4. 38. 
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For more of Diſſciſin in general, ſee Aſſile, Diſcent, Entry, 
and other proper titles. i 
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Diſtreſs, 


(A) Damage-Feaſant. What Things may be taken 


Damage-Feaſant. 


[r. Grayhound may be taken damage: feaſant running after 
coneys in @ warren, 2 E. 2. Fitzh. Diſtreſs, 20.3 
2. $ a man may take a ferret that another hath brought 
into his warren and taken coneys with. 2 E. 2. Fitzh, 
Avowry, 182.] 
[3- If a man brings nts and gins through my warren I cannot 
take them out of his hands. 7 E. 3. Avowry, 199. ] 

[g. If a man rides upon my corn I cannot take his horſe da- Sid. 440. in 
mage-fcaſant, 7 E. 3. Avowry, 199. 3 3 
Hill. 21 Car. 2. B. R. the Chief Juſtice faid, that a horſe on which a man is riding may be ciftrained 
damage-feaſant, and it ſeems he ſhall be led to the puund with the rider on his back. 


5. Shocks of corn may be taken damage- ſeaſant. 21 H. 7. 39. Br. Dittrefs, 
b. by all the juſtices.] M 
Fitzh. Avowry, pl. 263. cites S. C. and Trin. 14 H. 7.——8. P. accordingly, per Cur, obiter. 


Lat. 8. Hill. 1 Car. B. R. in caſe of Stilman v. Chance. 


6. Treſpaſs for taking a grayhound with a collar, the defend- 
ant pleaded that the dog was courfing a hare in his land, and there- 
upon he took him and led him away; upon demurrer this was ad- 
judged an ill plea. Cro. J. 463. pl. 10. Hill, 15 Jac. B. R. 


Athill v. Corbett. 
7. Treſpaſs for cutting the plaintiff's nets and oars; the defend- 


ant juſtified, for that he was ſeiſed in fee of a ſeveral fiſhery, and 
that the plaintiff with others endeavoured to row on the water, and 
awith their nets te catch his fiſh and thereupon to preſerve his 
fiſhing, he cut the nets, and oars, &c. adjudged no good plea, 
for he might have taken the nets and oars, and detained them as 
damage-feaſant. Cro. Car, 228. pl. 5. Mich. 7 Car. B. R. 
Reynell v. Champernoon. ] | 


8. If ten head of cattle are doing damage, one cannot rate one of 
them and keep it till he be ſatisfied for the whole damage, but 
may bring treſpaſs for the reſt. Per Holt Ch. J. 12 Mod. 660. 
Hill. 33 W. 3. in caſe of Vaſpor v. Edwards. 
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(B) The Coods of whom may be taken Damages 


Fealant. 


—— [. JF the rd agiſts the cattlo of a frranger i in the c:mmen of the 
Fol. 


— — 


tenants where he himſelf hath right to feed the com- 
mon, though he hath the freehold, yet 2 tenant may take the 
cattle damage-feaſant. 30 E. 3. 27.] 

2. In avowry it was held that where ]. is amerced in a leet for re- 
cerving of W. by a year and a day, who was not put in decennary, 
the lord eannot diſtrain J. but by his proper beaſts, and not by 
the beaſts of another in his cuſſod ly, by reaſon that He gffence 
argſe upæn the perſon ; contra where it ariſes by the ſoil, as for rent- 
ſervice or damage-feaſant; note the diverlity, for it is good as it 
jeems, but the plaintiff pailed over gratis. Pr. Diſtreſs, pl. 3. 
cites 41 E. 3. 26. 

3.1 te, It was ſaid that if e king grants a rent ot of his mancry 
the manor is not charged, but the perſon by petition ; the reaſon 
ſcems to be inaſmuch as a man cannot diſtrain upon the king, nor 
have affiſe or other action againſt him. Br. Charge, pl. 37. cites 
13 E. 4. 5, 6. 

4. Lef: r cults WH, and puts it into his cart, ana eat it on the 
Fs a month, and then will carry it away; leſſee may diſturb 
him, for he may diſtrain this damage-feaſant for the wrong to 
him; per Doderidge. (N. B. In the caſe in judgment the lelce 
had covenanted not to diſturb the leſſor in felling or carrying 
away, &c.) Palm. 504. Hill. 3 Car. B. R. Hayward v. 
Fulcher, 

5. The cattle of a ranger cannot be diſtrained unleſs they were 
levant and conchent, but it "muſt come on the other ſide to ſhew that 
they were not ſo; per Keeling. Mod. G3. in pl. 6. Trin. 
22 Car. 2. B. R. | 


8 Who, in reſpect of his Hſtate, may take Cattle 


Damage-Fcalant. 


Si A Commener may juſtify the taking of the cattle of a ſtranger 
upon the land dam age-feafant. 30 E. Ze, 27. 

(2. If there be a back common in a town where every one 
knows his part, but it lies in common, yet u commoner may vow 
the taking of cattle damage-feafant in any part of the common but 
in that awhich is his own part. en, 8 Jac. B. BobERIDGE's 
op per Curiam. } 

If a man hath common for ten cattle, and he puts in more, 


the * pinjage above te ten may be taken damage-lcafant, 46 E. 3, 
, 


r all beats levant and couchant upon their eflates; the rlaintiffs were both intitled to this 
e974 NO: 3 4 f de 


e lntiſf putting in moe Cifile than were levant and couchant upon his elta, t 
detendant 
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de fendant diftrained them; and the queſtion was, whether one commoner might diſtrain another in 
this cale? It was agreed in this caſe, that one commoner might have an action upon the caſe 
againſt another that put in more than were levant and couchant, and that the lord might in ſuch caſe 
diſtrain; and that where a commoner was intitled to a common for a certain number of cattle, as for 
ten or any other certain number, there if he ſurcharged, another commoner might diſtrain. It was 
likewiſe agreed, that if a ſtranger, who has no right of common, put in cattle, any commoner might 
ciFrain; but this was ſaid to be a cafe not yet relolved, whether one commoner could diſtrain another 
for a ſurcharge in the caſe of levancy and couchancy ; and ſo the Court took time ta conſider till the 
next term. Freem. Rep. 273+ pl. 300. Paich. 1698. C. B. Dixon v. James. 


4. If a man hath a frechold in a market-place, and corn is 
brought thither on the market day, and ſet down, he cannot juſtify 
the taking it there damage-fcaſant. Cro. Eliz. 75. pl. 34. 
Mich, 29 & 30 Eliz. B. R. The Mayor of Launceſton's cafe. 


(D) Diſtreſs Damage-Feaſant. 


In what Caſes it C 123] 
may be. 
Ir. IT a man takes my cattle and puts them into the land of another 
man, the tenant of the land may take the cattle damages 
feafant, though J. who was the owner was not privy to the cat- 
tle being damage-feafant, and he may keep them againft me till 
ſatisfaction of the damages. Trin. 15 Jac. B. R. between Ro- 
BIN SON AND WALLER, per totam Curiam. |] 
2. It a man comes 15 diſ/rain damage-teafant, and ſees the beaſis Co Litt, 
there, but the cauner drives them out, he cannot diſtrain them da- 161.2. S. F. 


5 k Þ ; bl. C. 38. 
mage- feaſant, but is put to his action of treſpaſs; for in ſuch a. 8. % 


caſe, though otherwiſe in the caſe of rent arrear, the beaſts ought But 
to be damage-feafant at the time of the diſtreſs; per the re- 
porter in a nota, 9 Rep. 22. a. cites 16 E. 4. 10. b. and 2E. 2. 
Avowry, 180. 


Ibid. Marg. 


ciies that in 
a writ of 
relcous 


brought by 


one named Rich, Hill. 6 R. 2. ard abridged by Fitzh. tit. Refcous, pl. 11. it is held that for da- 
mage-feafant the party who had the view may purſue and take the beaſts in other land, &c. 

Diſtref; damage teaſant in 7be rice diſirejs that is; tor the thing dittrained muſt be taken in the very 
at ; tor if they are once oft, though on rd purſuits, you cannot take them; per Holt Ch. J- 
12 Mod. 661. Hill. 13 W. 3. in cate of Vaiper v. Edwards. 


* 


3. Treſpaſs againſt A. who juſlified for diſbreſc for his lord; the 
Plaintiff ſuid that be had a che adjoining in which beaſ?s were puty 
ard they eſcaped and went into the other's lands, where treſpaſs, Wc 
and the plaintiff freſhly purſued them, and before that he could take 
them out the defendant tac them, and yet the diſtreſs is well taken, 
per Cur. notwithſtanding the freſh ſuit, and that they were not 
levant and couchant; for they vere there without authority. 
Br. Treſpaſs, pl. 281. citcs 7 H. 7. 1. 

g. S. brought an Hide ſo Leadenhall in London to fell it, and 
W. diſtrains it damage-fcaſant, and juſtifies as ſervant to the 
mayor, to whom that place appertained for the incorporation; ad- 
jodged that the diſtreſs is not lawful, for it was brought there to 
be fold pro bono publico; for goods brought to a market and ex- 
poſed to ſale ſhall not be diſtrained. Noy, 19: Mich. 15 Jac. 
(tes the caſe of Sawyer v. Wiikin'ion, | 
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123 Diltreſs. 
5. A. ſuffered his cattle to grape into B. his neighbour's ground, 


the fences being out of repair, which B. ought to make, and the 


cattle being there levant and couchant, without any freſh purſuit 
made, vere. diftrained for rent due from H. and per Cur. the diſtreſs 
is not lawful; for though the fault was in B. for not repairing 
the fences, yet it was A.'s fault to fufter them to be levant and 
couchant there without making any freſh purſuit after them 
and rent is due of common right, and the land is the debtor, 
where the landlord mult reſort for his rent, and is not to inquire 
whoſe cattle they are, or how they came there. 2 Roll. Rep. 124. 
Mich. 17 Jac. B. R. Gill v. Gawen. | | 
S. C. cizes 6. The cattle of a flranger cannot be diftrained, unleſs they 
dy Powell. were /evant and couchant ; but it mult come on the other ſide to 
| = thew that they were not ſo; per Kelynge. Mod. 63. pl. 6. 
75e. in Trin. 22 Car. B. R. Jordan v. Martin. 


eaſe of a 

gikreſs for rent. 2 Keb. 669. pl. 34. S. C. and per Curiam, præter Twiſden, it muſt be 
averred levant and conchant, but it not being poſitively averred that the plainuft was a ſtranger, the 
Court will never intend it fo. 


( 324] 7. If turves are Hing on a common damage-feaſant a commoner 
may diſtrain them, but he cannot juſtify the burning them, 
di | juituy 8 
2 Jo. 193. Paſch. 34 Car. 2. B. R. Broomhall v. Norton. 


D. 2) For Rent. By whom. In reſpect of his 
Eſtate. 


1. 1 N aſſiſe it was ſaid for law, that where rent charge deſcends 

to a daughter, and after the land deſcends to the ſame daugh- 
ter and to her two ſiſters, nothing is extinct but the third part 
of the rent, and yet the daughter, who has the rent, cannot dife 
train for the other two parts of the rent il partition be made; 
for ſhe is ſeiſed of the land per my et per tout with the other 


two ſiſters till partition be made. Br. Diſtreſs, pl. 37. cites 


34 Aſſ. 15. | 
2. In fcire facias upon a fine, it was agreed, where upon a 
fine it is reſerved, that for not performing of maſſes by the prior 
of B. (the conuſor) that the juſtices of C. B. or barons of the Ex- 
chequer might diſtrain, and in this cafe the canuſce and his heirs 
might diſtrain. Br. Diſtreſs, pl. 20. 
Br. Grants, 3. Where it is reſerved, that for non-feaſance the bailiff of the 
42. ho! 18. eg 1 3 yet the bailiff of the party may diſtrain. Br. Diſ- 
5 PI. 20. 
Br. Execu= 4. Rent reſerved upon a leaſe fer term of life may be put in cxe- 
ob * cution by elegit, and the plaintiff who recovers may diſtrain for 
and Fitzh, the rent, and yet he has not the reverſion. Br. Diſtreſs, pl. 71. 
tit. Avowry, Cites 13 H. 4. 8 
237+ 5. Where a man leaſes for 20 years, and the Ice leaſes auer for 10 
rears rendering rent, there if he grants the rent to another man 
he cannot diſtrain; becauſe he has not the reverſion of the 
term; 


Diſtreſs. 


term; contra if he had granted to him the reverſion and the 
rent; note the diverſity. Br. Diſtreſs, pl, 45. cites 2 E. 4. 11. 
6. It was ſaid, that if the king grants a rent out of his manor, 


the manor is not charged, but the perſon by petition ; the rea- 


ſon ſeems to be, inaſmuch as a man cannot diſtrain upon the 
king, nor have aſſiſe nor other action againſt the king. 
Br. Charge, pl. 37. cites 13 E. 4. 5, 6. 

7. Cefluy que uſe 4 a rent- charge for life executed by the ſtatute, 
may diſtrain as incident to the eſtate, the power of diſtreſs is 
transferred to him by the ſtatute, Mod. 223. pl. 12. Mich, 
28 Car. 2. C. B. Boſcawen and Herle v. Cook. | 

8. If a leaſe for years be made reſerving rent, and then lefſor ac- 
knowledges a ſlatute which is extended. The conuſee after the ex- 
tent ſhall have a debt, or diſtrain and avow for the rent. Per 
Ventris J. 2 Vent. 328, cites Bro. tit. Statute Merchant, 44, 
[cites Fitzh, Avowry, 137. 13 E. 4.] and Noy, 74. But he 
that enters by a power to hold for an arrear of rent ſhall not. Per 
Ventris J. 2 Vent. 328. Trin. 1 W. & M. 

9. In repleyin the defendant avowed, for that W. R. was 
ſeiſed of the place where, &c. in fee, and being ſo ſeiſed he 
granted a rent-charge out thereof to W. M. for life, that W. W. is 
dead, and that he (the defendant) was his executor, and diſtrained 
in the place where, for ſo much rent in arrear, and due to his 
teſtator in his life ; but did not aver, that the place where, &c, 
was then in the ſeiſin of the grantor of this rent, or any other 

perſon who claimed by, from, or under him; and upon a de- 
murrer to this avowry Holt Ch. J. held, that the executor might 
diſtrain either on the grantor or any other perſon, who comes in 
by or through him, and if the plaintiff is not liable to the diſtreſs, 
it is more natural for him to ſhew it in his replication for his 
own defence. Beſides, the ſtatute which impowers men to diſ- 
train, is a remedial law, and therefore ought to be expounded 
according to equity, and extended accordingly, and the words 
therein being (executors of tenants for life) may ex vi termini in- 
clude all tenants for life. 
8 W. 3. C. B. Howell v. Bell. 


(D. 3.) Who may diſtrain for Rent, in reſpect of 
the Eſtate or the Perſon in Poſſeſſion. Of the 


King, &c. 


I, HE one tenant in common may hold of the other, and the 

other may diſtrain and make avowry, quod nota. Contra 
it ſeems between coparcenors and jointenants before partition, for 
privity. Br. Diſtreſs, pl. 64. cites 31 E. 1. and Fitzh. Avow- 
ry, 241. 

: 2. Where a man has a ſeigniory, and this land is ſeiſed into the 
hands of the king by falſe office, yet the lord cannot diſtrain upon the 
poſſeſſion of the king, though the 2 be falſe, this office being in force, 
quod nota; for it appears, tit. Treſpaſs, that a man may tra- 
yerſe for his ſeigniory. Br, Diſtreſs, pl. 76, cites 44 E. 3. 3 

10 3. 


2 Salk. 136. pl. 2. Mich. & Hill. 


2 Mod. 1 38. 
Cook v. 
Herle. S. C. 
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125 Diſtreſs. 


3. A man cannot diitrain during the poſſeſſion of the Ling, 
be he intitle by office or not, and it he be intitled by office or re- 
cord, and grants the land over, then he cannot diſtrain upon 
the grantee. Contra where the king enters 2 t office cr record, 
and grants it over, there he may diſtrain the patentee, but not 
upon the poſſeihon of the king. Br. Diſtreſs, pl. 46. cites 
. 

4. If the ting ic intitled to the avard of the heir of the tenant, and 
the land ig charged with rent-charge, and the king commits it over 
durante minzre &tate, a man cannot diſtrain upon the poſſeſſion of 
the king, nor upon the poſſeſſion of the committee. Per Keble, 
quod non negatur. Br. Diſtreſs, pl. 38. cites 1 H. 7. 17. 

5. If the king is intitled by office to the land out of which I have a 
rent-charge iſfuing, there I cannot diſtrain upon the poſſeſſion of 
the king; but if the king grants the land by patent, there I may 
diſtrain; for I am not out of poſſeſſion of the rent by the office. 
But he who pretends title to the land is out of poſſeſſion thereof by 
the office, nota diverſity. Br. Diſtreſs, pl. 27. cites 21 H. 7. 1. 

6. The land ſubject to a rent-charge is privileged, and diſ- 
charged from diſtreſs while it is in the hands of the king, yet 
ben it is transferred from hit paſſeſſion, then the diſtreſs there is 
revived; for rent is not extinct by the poſſeſſion ot the king 
of the land out of which it iſſues, but the diſtreſs is ſuſpended 
for the time; but when the king has intirely diſmiſſed himſelf 
of all-the intereſt in the land, then the land is ſubject to ſuch 
charges and incumbrances as it was before; and this ſeemed by 
the better opinion, Sav. 125. pl. 194. Mich. 32 & 33 Eliz, 
Boſden's caſe, 


£126] (E.) Diſtreſs. In what Caſes a Diſtreſs may be 


of common Right by a common Perſon, For 
what Thing. 


Lite. ſ. 213. C. OR rent-ſervices a diſtreſs may be taken of common 
_— e right. 45 E. 3. 15. b. 1 H. 4. 1. b. 3 H. 6. 21.) 


Cc. Litt. 
142. 2. ſays that Littleton's meaning is, that the lord may diſtrain for his vent of common right, that 
is, by the common law, without any particular refervaiiun or proviſion of the party. 


* Dith. (2. If my tenant holds land to do ſuit to my hundred, I may 
5. C. — diſtrain for this ſuit if it be arrear. 8 H. 4. 15. 


Fitzh. Diſtreſs, pl. 11. cites S. C. 


(3. For aid te marry his daughter, or make his ſon a knight, 2 
. diſtrets may be taken of common right. 39 E. 3. 34. though 
it was objected he ought to have a writ to the ſheriff to levy it. 

The lord [g. The lord may diſtrain fr relief, but if he dies his execu- 

— * tors cannot, but ſhall have an action of debt for it. D. 3. 
have action 4 Ma. 140. [pl.] 37. Co. 4. OGxELL, 49. b.] 

wg his executors or a&m'nitrators may have action of deb, but cannot viltiaine Co, Litt. *3. a be 

emo |b;d, 132. b. S. ... 
[ 5. For 


Diſtrels. 


5. For an herivt-/ervice due after the death of every tenant, 
the lord may diſtrain. 27 Aſſ. 24, admitted.) 


not for heiiot cuſtom. ——=—Fitzh. Avowry, pl. 177. cites S. C. 
pi, 8, Trin. 26 Eliz. B. R. in cate ot Peter v. Knoll. 


B. R. Major and Brandwood, 8. P. Jones, 300. pl. 2. S. C. & S. P. 


6. It was held, that for ſitgſervice a man may diſtrain, but 
net for amercement for ſuch rent, but tor amercement for ſuit=real ; 
as at the leet a man may diſtrain; note the diverſity, and it 
was for 2d. Br. Diſtreſs, pl. 15. cites 8 H. 4. 16. 

7. For rent reſerved upon equality of partition the parcenor 
may diſtrain of common right. Br. Diſtreſs, pl. 92. cites 
11 H. 4. 3. 

8. If one Faldt of ancther by homage, fealty, and 105. rent, 
who takes wife and dies, his wife ſhall have the third part of the 
rent as a rent- ſcck, and yet in favorem dotis ſhe Hall diſtrain for 
it. Kelw. 104. a. pl. 11. Caſus incerti temporis. 

9. If the tenant holds of the meſne by 5 J. and the meſne holds 
but by 12d. ſo as he has more in advantage by 4s. then he 


S. P. admitted, 
Cro. C. 250. pl. 4. Trin. 8 Car. 


126 


Br. Heriot, 
pl. 6. cites 
8. C. but 


Cro. E. 32 


Ibid. 125. 
a. pl. 87. 
8. P. 


And yet te 
ſpall diftrain 


for it ; tor 


pays to his lord, he ſhall have the ſaid 4 6. as a rent-ſeck yearly "ſeeing the 


of the lord which purchaſed the tenancy. Litt. ſ. 232. 


id ſine quo res ipſa efie non poteſt. Co. Litt. 153. 2. 


and the natute of the rent is not changed by the act of the meſne. Keilw. log. a. pl. 11. 
therefore if a man makes a /eaſe for life, reſerwing @ rent, and binds himſelf in a ſtatute, and has the 
reat extended ond delivered to him, he ſhall diſtrain for the rent, becauſe he comes to it by courſe of 
But if a rent ſervice is made à rent-ſeck by the grant of the lord, the 


law. Co. Litt. 153. a. 


fealty is ex- 
tinct, the 

law reſerves the diſtreſs to the tent; for, as it has been ſaid in the like caſe, ſeeing the fealty is extinct, 
the didteſs by act in law may be preſerved, quia quando lex aliquid aliqui concedit, concedere videtur & 
S. P.-for the rent was rent · ſervice before, 
And 


grantee ſhall nut diſtrain for it, for that the diſtreſs reniains with the fealty, Co. Litt. 153+ a. 


10. It is a maxim in law, that no diſtreſs can be taken for any 
| ſervices that are not put ints certainty, nor can be reduced to any cer- 
tainty. For id certum eſt quod certum reddi poteſt, for opertet 
quod certa res deducatur in judicium, and upon the avowry 
damages cannot be recovered for that which neither has, nor can 
be reduced to a certainty, and yet in ſome caſes there may be a 
certainty in uncertainty; as a man may hold of his lord to ſhear all 
the ſheep depaſturing within the lord's manor, and this is certain 
enough, albeit the lord has ſometimes a greater, and ſometimes 
a leſſer number there, and yet this uncertainty being referred to the 
manor which is certain, the lord may diſtrain for his uncertainty; 
et fic de ſimilibus. Co. Litt. 96. a. | 

12. The lord by cſcheat ſhall diſtrain for the rent after the death 
of the tenant, though the reſervation be to the leſſor and his heirs, 
and both aſſignees in deed and in law ſhall have the rent, 
becauſe the rent being reſerved of inheritance to him and his 
heirs is incident to the reverſion, and goes with the ſame. Co. 


Litt. 215. b. 


13. If a gift in tail, leafe for life of lefſee, or of ancther, or for years, And if a 
be made rendering rent, ſuch rent is rent-fervice, and the leſſor 2 
may diſtrain for it of common rights. Litt. 1. 214. <will, ren- 
rent, though the leſſee ſhall not do fealty, yet the leſſor N:a!! d ſtrain for the rcnt of — right. 
Co. Litt. 142. b. e ö 

SE 14. If 
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5 Rep. 22. 14. If upon @ partition betaween coparcenors a rent is granted out of 
part of the lands deſcended for equality of partition, the grantee of 
r's caſe, 


S. P. common right may diſtrain for this. Co. Litt. 169. b. 
15. So if a rent be aſſigned out of the lands 1% a woman for her 


dower. Co. Litt. 169. b. 


(E. 2) Taken. How. And where. 
S. P. byall 1. WW HERE the lord comes to diftrain and ſees the beaſts, and the 


Gs ag tenant perceiving it chaſes the diſtreſs, &c. the lord may 
— purſue them, and diſtrain well enough; quod nota; and this is 


he cannot where the lord ſees the beaſts as above, and not otherwiſe; for i 
have reſ 

eee they are chaſed out before that he ſees them, he cannot purſue and di- 
bid not poſ- tram 3 nota inde. Br. Reſcous, pl. 13. Cites 21 H. 7. 40. a 


ſeflion. ; 
Br. Ditreſs, pl. 30. (dis) cites S. Co 


2. One cannot fling open gates, or break down an incloſure, to take 
a diſtreſs. Co. Litt. 161. a. | 
3. Horſes yoked to a plow may be ſevered for damage-feaſant ; but 
per Manwood J. there is a difference in the books when the diſtreſs 
as for rent-ſervice they cannot be ſevered, - for they are an intire 
diſtreſs, and he claims no intereſt in the land, but only a rent 
or ſervice with which the land is charged; but in a diſtreſs for 
damage-feaſant the party claims the land itſelf, and he may have 
ſeveral actions for treſpaſs for every horſe; for every one of them 
does treſpaſs. Cro. E. 7. pl. 6. Trin. 24 Eliz. B. R. Tun- 
bridge's caſe. 
4. By 2 V. 1M. 5. it is thought convenient that a conſtable 
ſhould be preſent, though the act does not requires it. Sir B. 
Shower's obſervations on ſtat. 2 W. & M. cap. 5. | 
If a landlord comes into a houſe, and /i/zs u ome 
as l diſtreſs in the name of all the goods of . = 
[ 128 J good ſeiſure of all; but he muſt remove them in convenient time 
by common law, and now ſince the flat. of 2 W. & M. immediately, 
except it be hay or corn; per Holt Ch. J. 6 Mod. 215. Trin. 
3 Ann. B. R. in caſe of Dod v. Monger. 

6. Upon a queſtion about taking a diſtreſs, it was held, that 2 
padlock put on a barn's door could not be opened by force to take the corn 
by way of diſtreſs; per Ld, Ch. Juſtice Hardwick. Summer 
alliſes at Exeter, 1735. 


(E. 3) Sold. In what Caſes it may be. 


1. TH rd of a manor having a leet may fell diſtreſt taken 
offence preſented in leet as the king may, becauſe it is 155 
court of the king, though it be in the hands of a common perſon, 
and he ſhall cauſe a ſtrange gan to be ſworu as the king may; for 
this 


Diſtreſs. 
tis is for the advantage of the king. Br. Diſtreſs, pl. 39. cites 


3 H. 7. 4. Per Fairfax J. 
2. For debt of the king diſtreſs ſhall be ſold within 40 days. 
Dr. Diſtreſs, pl. 71. 

3. And per Fairfax, lord f a leet of the king may do the like; 
for this pre-eminence goes with the leet. Br. Diſtreſs, pl. 71. 
cites 3 H. 7. 4. 

4. A diſtreſs taken for an amerciament in a court leet may be im- 
pounded or fold at the pleaſure of the lord. 8 Rep. 41. a. Trin. 


30 Eliz. C. B. in Grielley's caſe. 


lord may ſell a diſtreſs taken for a fine. Noy, 17. 


8. Diſtreſs taken by a bailiſf of a cou? baron for not doing {uit 
and ſervice there, being warned, cannot be /d. Bulſt. 5 2. Mich. 
8 Jac. Hewet v. Norborough. | 

6. A diſtreſs for an amerciament in a court baron of the king's 
vianor cannot be ſold, but a diſtreſs infinite ſhall go. Bulſt. 53. 
Mich. 8 Jac. Hewctt v. Norborough. 
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w 


Roll. Rep. 

76, 77. 

Mich. 

12 Jac. S. P. 
The 


Hill, 3 Jace 


Yelv. 194. 
Gomerſall 


| Vs Medgates 


— Cro. J. 


255. Gomerſall v. Waytss 


7. A farm leaſed lay in favs hundreds, and the canſtable of one hun- 
ered only, in the preſence of the conſtable of the other hundred, fevore 
the appraiſers and carſod the goods diſtrained in both hundreds 75 be 
ſeld; and per Cur. this is good; for the diſtreſs is entire being 
made at one time, and the land contiguous and then where ſuch 
lands are in two counties, and the goods are diſtrained for one 
entire rent out of thoſe lands, this ig one di/ireſs, and by the 1 & 2 
Ph. & M. 12. ought to be put into one pound; and whereas it 
was urged, that the appraiſerment muſt be made by the officers of 
the pariſh or hundred where the diſtreſs is taken, it was ſaid that 
the continuing and driving them to the pound is a taking. 12 Mod. 76. 
Walker v. Rumbold, cites Lat. Go. [Paſch. 1 Car.] 

8. 2 W. & M. f. 1. cap. 5. ſ. 2. Difireſſes for rent may be 
fold in five days after the tahing uud ati given if net replevied ; the 
diſiruinor with the ſheriff, under-fheriff, or conflable of the hundred, 
pariſh, or place (aue are required to affit therein ), fball cauſe the 
difireſs ta be appraiſed * by tas appraifors te be favorn, and then may ſell 
for the + beſt price towards ſuiisfying the rent arrear, charge of aifireſs, 
appraiſement, and fale, laing the overplus ( if any be fer the axoner's 
uſe, in the hands of the fberiff or conſtable. | ” 


dais are to be computed from the notice, not from the d. 


*{ 129] 
The perton 
diſtrairing 
muſt give 
notice, but 
it need not 
be imme- 
diately, but 
at anv time 
after the da 
frefs ; but 
then the five 


If the party re#/evy, all this is to no 


purpoſe ; therefore betore you venture to make 2ny tale, icarch the ſherift's office within the five 


days. 


The rent mav be tender:d after the five days it no apprailement, and a tender after appraiſement 


pievents the ſale, for all is but to base the rent, and no property is in the Ciftrainer, but only in the 


vendee by ſale, 


eriff or conſtable tor that j wipole, The appr aijomnt thowd bY tn Writings 


by the 


Any 2 may be appraiſers that are of age and capable of bring xitneſſæs 3 lt they maſt be f 


Suppoſe the appraiſement eis high er chan they can be told tor, may they ſell them notwithſtanding ? 
I think they may; for the words are fr cle beſt price can e g for the jure ; and it is no. laid 


for what they were appraiſed at, or above that rate. 
Wait for a god chapman ? the | . 
Jlimitted for the ſale, and charges are allowed tor its I 40 thine it mot aoviſeadie, 57 
the valve ſettled by tie appr les, Ad te fell immediateay ty tie tilt Chapman; if ug, 


Put are they boui d ro camy them to market, oc 
For the words of the act ate 4 price that can be pettir., end no time is 
can be, to get 


do wait ſeme 
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129 Diltreſs, 


ſmall, reaſonable, and convenient time, as a week or the like, If you cannot get that price, to ſell 20 
the higheſt bidder. And the next convenient way ſeems to be, by giving notice at the next market, or 
pacith church, of the day and place when and where the goods (hail be expoſed to ſale; yet] conceive, 
tit after the expiration of the five days, and no replevy, and an apprailement, the party -may carry 
any portable marketable goods and commodities to the next market, as corn or the like, and there ſell 
them, and he ſhail have his charges allowed for ſuch carriage, if he could not have a chapman at home; 
j think it always adviſeable for the buyers to have a bill of faje of all ſuch goods ſo diſtrained, appraiſed, 
and fold, and the ſheriff or conſt bie witneſſes thereto. As to the charges, I think the expence in re- 
moval of the goods, charges of food for living creatures, and moderate neceſſary expences for tenants 
and officers, will be allowed within the meaning of this clauſe. 

For the wwerplys (if any) to be left in the ſheriff or canftable's Bands, it is adviſeable for the u 
to ave a receipt or other writing teſtifying the ſame. | 

For the cer or grain, the lu is the ſame as to ſale, only there it is not to be removed, if to the da- 
mage of the owner, otherwite it may, Sir Barth. Shower's Obſervations on this ſtatute, ſaid to bg 
printed from a MS. of his in the hands of the author of the Complete Engliſh Copy holder, fol. 160, &c. 

+ A diſtreſs ſold at an appraiſed price, ſhall be intended to have been ſold at the beſt price, fince the 
apprailers were worn. Ld. Raym. Rep. 55. Irin. 7 W. 3. Walter v. Rumbal. 


r2 Mod.76. g. Lands lying in two hundreds and tus counties contiguous, were 


e demiſed by one leaſe rendering rent; the leſſor for rent- arrear diſ- 


S. C. ad- trained in both hundreds, and the diſtreſs not being replevied in five 
_—_— days, the conſtable of the hundred in which the diſtreſs was taken, 
Comb. 33% notice having been given to the owner, adminiſtered the oath 


S. Co — 
4 Mod. 300. upon ſale of the goods in the other hundred ; and this was held good, 


S. C. . it being an intire diſtreſs and not ſeverable, and the hundreds con- 


2 dd. 23. tiguous, fo that the driving was lawful, and a continuance of the 
S. C. ad- firſt taking. 1 Salk. 247. pl. 1. Trin. 7 W. 3. B. R. Walter v., 


jadged. — al. 
Ld. Razm. Rumb 


53+ S. C. held accordingly. 


10. Diſtreſs in a let of common right may be ſold becauſe it 
is a court of record ; otherwiſe of diſtreſſes in courts that are not of 
record; per Holt. 12 Mod. 330. Mich. 11 W. 3. 

11. As to cammiſſioners of ſewers that is a ſpecial power given 
them, and of conſequence of that they may ſell; and Callis takes 
great pains to prove them a court of record, and though ſome 
acts that order things to be levied by diſtreſs have alſo the words 
(and ſale), yet no neceſſary inference can be made from that, for 
ſtatutes very often expreſs matters more plainly than they need 
for greater caution ; per Holt, 12 Mod. 330. Mich. II 
N. 3. | 

12. Upon a diſtringas in a court-leet pro certo letæ the officer 
cannot ſell the diſtreſs of common right without a cuſtom ; per 
Cur. I Salk. 379. Mich, 1 Ann. B. R. in caſe of the King v. 
Speed. 

[139] 13. 11 Geo. 2. cap. 19. / 1. Goods or chattles conveyed arbay 
from the premiſes to prevent the diſtraining them for rent arrear, may 
be ſciſed any wvhere within 30 days after, and ſ»ld, or otherwiſ» diſpeſed 
of, as if ſciſed upon the premiſes for ſuch arrears. 

Provided they are nit fold bona fide, and for a valuable conſiderations 
before ſuch ſeifure, to any other perſon not privy to the fraud. 
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See the ſta- 
tutes and [es 
veral pleas 


(E. 4) Impounded. Where. 
at (H). 


2. $2 H. 4. AN ONE ſhall cauſe any diſtreſs te be driven out 

cap. 4. of the county, and if any neighbour do ſo to 

Bis neighbour of his own authority, and without judgment, he ſhall be 

puniſhed by redemption. Nevertheleſs, if the lord do ſo againſ# his te- 
nant, he ſhall be but grievouſly puniſhed by amercement. 

2. Treſpaſs for di/lraining in one county and carrying into another: 
the defendant was condemned upon in{ufficiency of his plea, and 
was condemned in damages 10 l. taxed by the Court, and that 
the defendant ſhould be ranſomed, and eapias awarded againit 
him. Br. Treſpaſs, pl. 255. cites 30 Af. 38. 

3. If a man Halde land in 1777 of a manor in the county of Here- Br. Adlian 
Ford, the lord may diſtrain for his ſervices upon the land, and ſur le 0 
bring the diſtreſs into the other county to the manor, notwith- _ * 
{tanding the ſtatute of Marlebridge, cap. 3. quod nullus duci fa- and not- 


ciat diſtrictiones, &c, Br, Diſtreſs, pl. 32. cites 1 H. 6. 3. 2 


Weſtminſter, I. cap. 10. 


— 


* * : . I. 
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4. Treſpaſs for diſtraining in the county of Wilts, and carry- i * 
ing into the county of Southampton, contrary to the ſtatute of | "6 
Marlebridge, cap. 4. The defendant faid, that the place where ih 15 
is a carve of land which the defendant holds of him in the county i 

of Warwick, by which he diitraiyed for the rent arrear, and j 2 
was going towards the county where the manor is, and the place I : 


where the writ is brought was in the county of B. which is the 
way to his manor of B. in the county of Warwick, &,. And 


per Huſſey, he cannot juſtify, becauſe the ſtatute is in the ne- 

tive. But per Jenncy and Fairfax juſtices, he may juſtify ; 
3 the ſtatute ſpeaks, quod ft vicin' ſupra vicin' hoc fecerit 
puniatur per redemptionem, & ſi dominus ſuper tenen' fuum hoc 
fecerit tune puniatur per gravem miſericordiam, and therefore 
per Fairfax, the ſtatute is zrtended of diſireſt for damage-feaſant or 


i 
rent=charge, and not between lord and tenant. But quære inde; 118 
for the ſtatute is in the negative, as Huſſey rehearſed 3 for the 1 
parties demurred in law, and no replevin can be made in this 118 
caſe ; for a replevin ſhall be where the taking was. Br. Diſtreſs, Ng 
pl. 53. cites 22 E. 4. 11. 1% 


5. It was agreed, that if a man puts the diſtreſs in his ſeveral 
paſture, this is ſufficient pound-overt ; and by others, præter Fairfax, 
if he puts them in the ſeveral paſture f anther, this is a good 
pound-overt. Quære, for per Fairfax, it ſhall be where the 

laintiff may give them food without damage to others, and after 


iſſue was taken, if they ded in default of the plaintiff, or in de- 


fault of the defendant, Br. Diſtreſs, pl, 41. cites 5 H. 7. g. 
6. If lord or leſſor diſtrains, he cannot make a pound in the 
fame land for this diſtreſs; per all the juſtices, But per Juſti- 


ciarios, if he diſtrains for damage feaſant in his proper land, he 
may impound them there ; quod nota, And per Keble, when a [131 
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131 Diſireſs. 
man diſtrains his tenant at will ſor rent, and makes a pound in 


the ſame land, this making of a pound there is a diſcharge of 
the leſſee, quod non negatur, Br. Diſtreſs, pl. 30. (bis) cites 


21-8. 7. 20. | 
The lin- 7. 1& 2 P. M. cap. 12. ,. 1. Diſtrefſes ſhall nat be driven 
r of the hundred, c. unleſs to a pound-overt in the ſame ſhire, 


of a diftre!; 3 : f 
taken in a and within three miles of the place where taten, and ſhall not be im- 


hundred in wounded in ſeveral places, whereby the owner ſhall be comſtrained 10 


8 7 tas Sue ſeveral replevius, in pain that every perſon offending ſhall forfeit 


ke erave it t0 the party aggrieved 5 l. and treble damages; and 5 l. for taking 
fix miles aut i ＋ imd⸗ 5 | 

Ee ot more than 4 d. for impcunding one diftreſs. 

ty; and becauſe a hundred may be in divers counties, and the ſtatute is, that the driving ought not to 
be motte than three miles out of the hundred; and that it might be that the driving was tix miles from 
the place where the diſtreſs was taken in another county, and yet not three miles from the hundred 
where the taking was, for that cauſe it was not adjudged againſt the party ; and that was after ve:dict 
In arreſt of judgment. Godb. 11. pl. 15. Mich. 24 Eliz. C. B. Anon. | 

Diitreſs was taken in the hundred of Oflay in Etaitordihire, and the city of Litchfieid was ſometime 
within this hundred, and by letters patent, of 1 Matix, the city was made a county of itſelf, and he 
which took the diftreſs impounded them within a pound in the county of the cicy of Litchfield ; now 
whether he has incurred the penalty of the ſtatute, or not, was the queſtion. And becauſe the court 
had not a Ratute- book there to fee the preamble, therefore they would give no reſolution. Anderſon 
ſaid the meaning of the ſtatute was becault- the bailiff of the hund:ed might make deliverance ; alſo I 
think it is within the compals of the ttat»te, becauſe the city was a county levered before this ſtatute 
made. Goldſb. 100. pl. 5. Mich. 30 & 31 Eliz, Beardſley v. Pilkington. 

It was ſaid by tbe ſetjeants at bar, tha the party may drive the dittreſs as far as he will within the 
fame hundred, but not above three miles out of the hundred. Gouluſb. 101. pl. 5. Mich. 
30 & 31 Eiiz. Beargſley v. Pilkington. 

Ir a dfHtreſs be of three cattle, and they are drove above three miles from the place where taken, and 
each beaſt has a diſtin ct owner, the ditrainer ſhall fortelt Wee times 5 I. per Holt Ch. J. 1 Salk, 32, 
In p.. 2. Paſch. 5 W. & M. ia B. R. obiter. 


Noy, 52. 8. P. brought an action of debt againſt N. upon the ſtatute of 
e i & 2 P. & N. cap. 12. for taking of a diſtreſs in one county, 
cave 51. and driving it into another; and the caſe was, that three men 
22aiolt every diſtruined a fock of ſheep, and them impounded in ſeveral places, and 
onencrr3 it every of them hall forfeit 1008. ſeverally, or but all together 


but aſter g T's 
non error T1008 The Court was divided, for the words of the ſtatute arc, 
e e that every perſon ſo offending ſhall forfeit to the party grieved 
542 - 

5 for every ſuch offence 100s. and treble damages; but Walmſ- 


be erro- 
neous, but ley thought that every one ſhould forfeit 100 8s. and he put a dif- 


the Court ference between perion and party, for many perſons may make 


Ee 4 ay hut one party. Gouldib. 145. pl. 62. Hill. 43 Eliz. Patridge 


for prece- 

ent. v. Naylor. 

Cro. E. 430. 

pl. 12. S. C. adjudged accordingly in C. B. and judgment reverſed in B. R. Mo. 453. pl. 620. 
S. C. and judgment reverſed, D. 177. b. Marg. pl. 33. cites S. C. accordingly. But 
by Fenner, if the plaintiff had brought lis action againtt them leverally, every one ſhouid have paid 5 l. 
hoy, 62. in caſe of Patridge v. Emſon, and ſeems to be S. C. But the reporter ſays quære. 


9. At common Iaw a man might have driven the diſtreſs into 
what county he would, which was mifchievous for two cauſes ; 
iſt, Becauſe the tenant was bound to give the beaſts (being im- 
pounded in an open pound) ſuſtenance, and being carried into 
another county, by commpn intendment he could have no know- 

ledge where they were. Another cauſe was, he could not know 


where to have a replevin, but the party was before this ſtatute 
13 | driven 


Diſtreſs, 


driven to his action upon his caſe; and albeit this ſtatute be in 

the negative, yet if the teuancy is in one county, and the manor in 

another county, the lord may drive the diſtreſs which he takes in 

the tenancy to his manor in the other county, for that the tenant 

is out of both the ſaid miſchiefs; for the tenant by doing of L 1321 

ſuit and ſervice to the manor, by common intendment may know 

what is done there, and therefore may give his beaſts ſuſtenance 

and to know where to have his replevin, the bailiff of the manor 

uſually drives the cattle diſtrained to the pound of the manor. Stat. of 

And this “act extends as well to goods as to beaſts, 2 Inſt. 106. 2 $20 
10. By preſcription, if a manor is in one county, and is held of a 5. F. Fe 

manor in another county, the lord may drive a diſtreſs out of per Walmſ- 


it 1 den: : ley J. 2 
the county where it is taken; Arg. Palm. 544. Trin. 4 Car. ©: 
260.— Pl. C. o. b. cites it as held accordingly, 30 E. 3. in the Abbeſs of Wilton's caſe, —_ 


Ibid. in the Marg. is a nota, viz. Vide the caſe in termino H. 30 E. 3. foi. 5. in treſpaſs upon the 


ſtatute abridged by Fitzh. in tit. Diſtreſs, 16. but nota that it is adjudged contrary to what is vouched 
here, 


Diſtreſs was in the county of Miſſſpire, in a place whith is within the bonour of Walling ford, which 


cattle and court is evithin the county of Berks, and drove them to the caſtle, and there deliverance was 

made, and at the ſuit of the defendant the plaint was removed by accedas ad curiam, directed to the 
iheri of Oxford into Bank, and there counted of the taking in Wiltſhire, and this was held well by 
the Court. D. 168. b. 169. a. pl. 20. Trin. 1 Eliz. Anon. 


11. If nde in Middleſex and Hampſhire are demiſed by one de- 
miſe, reſerving one intire rent, the diftreſs taken in Middleſex cannot 
be chaſed into Hampſhire, becauſe the counties are not adjoining 3 
per Holt Ch. J. Ld. Raym. Rep. 55. Trin. 7 W. 3. in caſe of 
Walter v. Rumbal. 


12. Where land lies in ſeveral counties, and one diſtreſ is taken 4 Med. 595. 
for an intire rent of ſyme cattle in one county, and ſome in the other, Cur. 1 


though 


the landlord may drive them all together, and impound them in the diſtreſs 


either county, (notwithſtanding the ſtatute of Marlbridge, that a %* taken in 
⁊ u hun- 


diſtreſs ſhall not be driven out of the county, ) and the officer of dun, they 

either county is within the meaning of the late act of parliament being con:i- 
of 2 W. & M. Reſolved. Comb. 336. Trin. 7 W. 3. B. R. 37% 
Walter v. Rumbal. 


diſtreſi, eſ- 
a pecially be- 
ing taken at one and the ſame time, and for one intire rent, and it ought to be put into one pound: 
Ld. Raym. Rep. 55. S. C. held accordingly, and that the chafing of the diſtreſs over is a con- 
tinuance of the taking the diftreſs, and the party, fince it was for one intire cauſe, cannot ſever the 
diſtreſs, but muſt chaſe them all together, and impound them in one pound, by the ſtat. 1 & 2 P. & M. 
Caps, 12.— 12 Mod. 77 S. C. & 8. P. held accordingly. 


(F) For an Amercement. 


[n what Cafes. | 


[r. FO R amercements in a court leet for offences done out of s. C. cited 
court, a diſtreſs is incident of common right. Co. 8. 11 Rep. 45- 
GurIESLY, 41. Doctor and Student, 74. M. 12 Ja. B. per 1, __ 


is incident to 


Curiam.] an amerce- 
ment in 2 
Jaw-day, by all the juſtices in C. B. Quod nota bene, Br. Diſtreſs, pl. 44, cites 9 H. 7. 22. 
L 2 | [2. Ss 
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132 Diſtreſs. 


8 Rep. 4. 2. So for amercements in a court-leet for offences done in court, 
— Sc a diſtreſs lies of common right. 10 Hf. 6. 7. 7 E. 2. and 8 E. 2. 
caſe, S. P. Avowry, 211, 212. upon default of appearance, ] 

2 fortiori, | : 
quod licitum eſt pro minore, licitum eſt pro mayore. 


e - Ye 
— — 


j j —— ea, IE 


5 
8 


i [ 133] 3. So for fines in a court, a diſtreſs is incident of common 
| right. 39 E. 3. 35. admitted. ] | 

j Brownl. 36. {4. But the lord cannot diſtrain for an amercement in a court 
i S. P. baron without a preſcription, Doctor and Student, 47. Co. 11. 
1 Godfrey, 45. Kelloway, 20 H. 7. 66.] | 

| (5. If the ird of a fair hath uſed to have certain 700 for every 
1 ſale of cattle, and upon a ſale the toll is not paid, the lord may 
| ſeiſe any of the cattle ſo fold, and retain them till ſatisfaction. 

Mich. 13 Jac. B. between Agard and Liſle. } 

[6. And in ſuch fair, if a man buys one beaft of one man, and 
another of another man, and ſo many of ſeveral men, and refuſes 
to pay tell for any of them, the lord may ſeiſe any of the cattle ſo 
bought by him for all his toll. M. 13 Jac. B. per Hobert.] 

Br. Retom 7. Replevin. Where the /ord of a leet diſtraint for amercement 

3 Avers, affecred in a leet for non- appearance at the leet, the tenant is bound 

CG, t take notice for what matter he diſtrains ; per Finch. but Wich. 
contra, and that it is ſuthczent for the tenant to ſay, that in caſe 
the defendant would have notified to him what was amerced, 
that he would have paid it. And per Finch. if the zenant offers 
the amercement, and the lord refuſes it, and after the {rd diflrains, 
and the tenant offers it again, and the [rd carries away the diſtreſs, 
he does tort, and yet once it was offered; for he ought to offer it 
at the time of the taking, &c. and then the lord ſhall not have re- 
turn. And per Wich. if the tenant comes after the lord has di- 
ſtrained, and offers the rent, and the lord reſuſes, he ſhall not 
have return. And ſo ſee that he diſrgſi is only a pledge for the 
duty, which duty when it is offered, the lord ought to deliver the 
pledge, and after iũue was taken upon the notice gratis. Br, Diſ- 
treſs, pl. 8. cites 45 E. 3. 9. 

Br. Treſpaſs, 8. In treſpaſs, the defendant juſtified for diſtreſs for amercement, 

Fl. 2 cites % hieb A. the cꝛuner was amerced, and the iſſue was taken if the 


1 property at the time of the taking was in the — or in A, «who 
of this was amerced. Br. Iſſues joines, pl. 46. citcs 47 E. 3. 13. 
plcaqing at 

this day. 


Br. Amerce- g. It was held that a man cannot diſtrain for amercement for 
ment, pl. 5. rent-ſervice, but for amercement for ſuit real as at the leet, a man 


os * may diſtrain; note the diverſity, and it was for 2 d. Br. Diſ- 


real, no di- treſs, pl. 15. cites 8 H. 4. 16. 
ſtreis can be 


taken, but for amerciaments for default of ſuit. 2 Inſt. 120. 
10. For amercement in a lect no beaſls ſhall be diſtrained but 
the proper beaſts of the offender, Br. Diſtreſs, pl. 89. cites 
12 H. 7. 15. | 8 ; 
11. But if a man holds of a leet io be cryer tempore curiæ, &c, there 


he may diſtrain any beaſts which are upon the land, held per Fincux, 
quod 


- 


Diltreſs, 


quod nota, and by the beſt opinion of the Court; et concord? of 
the diſtreſs in lect. 47 E. 3. 13. Br. Diſtreſs, pl. 89. cites 
12 H. 7. 15. 

12. It was agreed that a man may preſcribe for amercement in a | 
bet, to diſtrain and ſell the diſtreſs, becauſe it is curia regis, and r 
the party derives his intereſt from the king, quod nota, Br. Di- lord may dif 
ſtreſs, pl. 31. cites 21 H. 7. 40. rms 


breaking ef a 
hye-law in a leet by cuſtom. Br Diſtreſs, pl. 91. cites 21 H. 7. 40. 


| See 6 Rep. 25. a. 
Ruddock's caſe, Cro. E. 648. Rafing v. Ruddock. S. C. 11 Rep. 44. Godfrey's caſes 


Br. Diftreſs, 


13. A man may diſtrain and avow, &c. for rent due from a copy= 
holder to a lord of a manor ; forthis is a duty to the lord at the 
common law ; and therefore an avowry may well be for it. Cro. 
Eliz. 524. pl. 51, Mich. 38 & 39 Eliz. B. R. Laughter v. 
Humfries. 

14. So he may for an amercement of an inhabitant impoſed in a 
couri-leet, for refuſing to take upon him the office of a conſtable. 2 
8 Rep. 38. and 41. Trin. 30 Eliz. C. B. Greiſley's caſe. 8. C. — 

15. A common perſon lord of a manor cannot diſtrain for judged. 
amercements in a court baron, as for ſurcharge of common, &c. 
svithout preſcription. But the queen by her prerogative may. 

Cro. E. 748. pl. 1. Paſch. 42 Eliz. B. R. Rowlſton v. Alman. 

16. Diftreſs taken far not doing ſuit at the leet may be fold, and 
taken in any land within the leet of the beaſts of him that made 
default. Jenk. 219. pl. 67. 

17. Upon an avowry for an amerciament in a court no damages 7 H. 8. nor 
are to be recovered, though found for the avowant. Jenk. 272. = 19s 
pl. 89. 


cefts or da- 
mages in 
this caſe, Cro. E. 258. but adj ornatur. Haſelip V. Chaplin. 8. P. adjudged Cro. E. * 300. 
Porter v. Grey. -- Upon producing divers precedents of damages and coſts given ſince the ſtatute, 
the Court inclined to allow them. Cro. E. 330. Haſclop v. Chaplin. 
® S, C. cited Cro. J. 28. 


[134 ] 
Save 93, 94 


18. A reputed manor will maintain an avowry for an amerce- 
ment in a court-leet, though indeed he had no manor in truth. 
Brownl. 170. Reynolds v. Oakley. 

19. A diſtreſs is incident of right to a court-/eet, but in a court- 
baron preſcription muſt be laid to diſtrain. Brownl. 36. 

20, Upon a preſentment of a muſance in a court-leet, and a + Aion of 
pain aſſeſſed to remove it by ſuch a time, it was reſolved by all — 
that the lord may diftrain, or have action of + debt for ſuch pain a lordagainſ 
or amercement, Cro. J. 382. pl. 10. Mich. 13 Jac. B. R. bis copybold 


tenant for 4 
Pratt v. Stearn. pain aſſeſſed 


by the homage for an increachment on the wwaſie. The Court ſeemed to incline againſt the action. 


See Carth. 183. Cudmore V. Hony wood. 


21. A cuſtom was laid for ſuch a torumſbip to ſend one to be ſavorn 
conſtable at ſuch a leet, which not being done a fine was ſet, and 
diſtreſs taken for jt. Exception was taken, becauſe no cu/fom cu 
all:ged to warrant the dijtreſs ; for though of common right a di- 
ſtreſs may be taken for a fine in a court-leet, that is, where it is 
impoſed for ſuch things as are of common. right incident to its 

| L 3 juriſdiction, 


Raym. 204. 
Pierſon v. 
Riddley. 

S, Go Twiſe 
den J. ſaid 
that when a 
duty is raiſed 
by cuſtom, 
a diſtrels for 
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134 
that duty 
mut 
maintained 
by the like 


cuſtom. Sed opinion did the Court incline z fed adjornatur. 


adjornatur. 


— —2 Keb. 


Diſtreſs. 


juriſdiction, as for contempts or the like; yet where cuſtom only 
enables them to ſet a tine, it cannot be diftrained for without 
cuſtom alſo, and cites 11 Co. Goperey's cass. And to this 
Vent. 105. 


Mich. 22 Car. 2, B. R. Pierſon v. Ridge. 


701. 739. 745+ S. C. adjornatur. 


S. P. or he 
mul? ſet cut 
ſome freate 
of the Court 
1 Saik. 108. 
S.C. 


22. If the bailiff difrains for an amercement for a nuſance upon 
preſentment in a leet, he muſt u/ify by warrant of a flewerd. 


Show. 61. Mich. 1 W. & M. Matthews v. Cary. 


A diftreſs per mardetum of the lord of the manor is not good; for a bailiff cannot diftrzin 


by that means, nor otherwiſe than by virtue of a frecept directed to him by the fleward of the court. 


Carth. 75. Mich. 1 W. & M. in B. R. Mathews v. Carew. 


cordingly. 


the oftence to have been committed. 


ingly. 


which he cannot juftity to diftrain for an amercement. 
cognizance in the right of the lord, it might be well enough. 
boat er Gawdy contra. 


Show. 61. S. C. & S. P. ac- 
Put in an avowry he need not ſhew any authority or precept, but then he muſt aver 
Carth. 74. S. C. — Show. 61, 62. S. C. & S. l“. ac cord- 
2 Mod. 117. S. C. reſolved that he ought to ſet forth the warrant of the ſteward, without 
But in a replevia where the detcndant made 
S. Y. per Popham Cc Ungly; 
S. P. per Popham, 


Cro. E. 698. in ca'e of Steverton v. Scroggs. 


but the other juſtices conceived otherwiſe, but afterwards judgment was according to the opinion of 


Popham. 


[135] 


1 Salk. 175. 
P. 1. 8. C. 
adjudged for 
the plaintiff, 
——]t ad- 
ſent, the 
part, ought 
to be ſum- 
moned, and 
a time and 
Place ap- , 
pointed un- 
der a penalty 
when and 
where he 
ſhail come, 
and before 
whom to 
take the 
cath. 

S Mod. 127. 
S. C. and 
the plead- 
ings. 


Comb. 3 50. S. C. adjudged niſi, &c. 
tiam habuit is too general. Judgment for the plaintiff, 


Cro. Z. 748. ple I. Paſch. 72 Elize B. R. Rouleſton Vs Aiman. 


23. In replevin, the defendant made conuſance as bailiff to R. F. 
and faid that the place where is within S. and that S. is within 
the manor of, &c. and fewus a cuſtom for the jury to elect one of 
the reſiants to ſerve the office of conflable for a year, and ſaid that 
they clected ſuch a one to be conſtable for the year enſuing, and 
to take His oath under a penalty of 40 8. and at the next court it 
was preſented that he did not take the oath, and for this 40s. a 
diſtreſs was taken, &c. And the plaintiff demurred to this 
avowry, that here is a duty laid to be by cuſtom, and it is not 
like to a fine or amercement, and therefore the party ought like- 
wile i enable himſelf by cuſtom to diſtrain for it, otherwiſe no di- 
ſtreſs is incident of common right; for the defect of a cuſtom to 
diſtrain, and for want of alleging of notice, the Court held the 
avowry to be ill; for this is a duty by the cuſtom, and therefore 


the remedy in ſuch a ſpecial matter ought to be by cuſtom like- 


wiſe. Skin. 635. pl. 4. Hill. 7 W. 3. B. R. Fletcher v. In- 


gram. 
12 Mod. 87. S. C. the alleging that noti- 
Ld. Raym. Rep. 69. 71. S. C. & S. F. 


and for that reaſon, and becaule the defendant did not aliege a cuſtom for taking the diſtreſs, it was 


Br. Leet, 


pl. 10, Cites 
2 H. 4. 15. 


Br. Pre- 


ſcription, 


pl. 13 cite: 8. he 


in Replevins and Avowries for 
Amerciaments. 


(F. 2) Pleadings 


1. CUSTOM cannot be that a man abiding within the leet 
ſhall be excuſed of the leet, by their coming before the conſlable 
and fortrecue. Br. Cuſtoms, pl. 11, cites 2 H. 4. 16, | 


2. The 


Diſtrels. 


certo letæ by means of his hundred; it is a good plea by him, that 


135 


2. The lord intitled himſelf to a leet and a certain ſum pro 122 7 
P 231.8. . 
in totidem 


he is ſeiſed of the hundred without ſbeaviug the deed ; per Periam and verbis. 


Rhodes J. But if the hundred itſelf had been in queſtion, then 
he ought to ſhew a deed ; but here the defendant intitling himſelf 
to a leet, and a leet-fee by reaſon of the hundred, it is fuſlicient 
for him to ſay that he is ſeiſed of the hundred, &c. although it be 
by difſeifin; for if he has poſſeſhon, be it jure vel injuria, he 
ſhall have all things incident thereunto ; for the poſſeſſion of, the 
hundred draws to him the leet, and the leet the leet-fee. 2 Le. 74. 
pl. 98. Trin. 28 Eliz. C. B. Lawton v. Hare. 

3. In avowry on a diſtreſs for an amerciament in a leet on a 
vill as for nat making tumbrel and flocks, it muſt be alleged that 
the pain is not paid to the lord, or elſe it might be paid by another of 
the will before. Mo. 573, 5 74. pl. 789. Trin. 40 Eliz. Scroggs 
v. Stevenſon. 

4. In replevin, the defendant averved, fer that he had a leet for 

all the inhabitants and refants within his manor, and that the pluiu- 
tiff being an inhabitant, was ſummoned to appear at the leet on a cer- 
tain day, and for making default he was amerced, for which he di- 
trained, the plaintiff replied, that the place where he dwelt vas 
parcel of a monaſtery, and land held in frantalmoigne diſcharged of all 
ſecular ſervices ; then he pl:ads the fatute 31 H. 8. and the hing's 
grant to his anceſtors adeo plene, libere & integre, as the abbot held it 
before the diſſolution, and conveyed the land to himſelf by de- 
ſcent, &c. The avowant demurted; and adjudged for the 
plaintiff; for the abbot was diſcharged ratione ordinis ſui, as all 
churchmen, women, and noblemen, &c. were; and this immu— 
nity churchmen had at common law before the ſtatute of Marl- 
bridge, in reſpect of their perſons, and therefore it ſhall not go 
to the patentee of the king; but all other perſons above 12 years 
old mult do ſuit, and it is called fuit real, alias regal, for though 
the lord has the benefit of the court, yet it is the king's court, 
and the ſervice there done is ſervice to the king. 2 Roll. Rep. 56. 
Mich. 16 Jac. B. R. Dacre v. Nixon. 

5. In treſpaſs, the defendant pleads a ſpecial juſtification for an 
amercement upon a preſentment by the jury for a nuance at the 
court-lect of the archbithop of Canterbury; adjudged for the 
plaintiff, for the defendant ought to few the bounds and limits of 
the leet, and over what perſons the leet has jurifdiction, as to ſay 
de reſidentibus, and inhabitantibus infra manerium de Lambeth, 
&c. for the leet may cxtend into one manor, or within four or 
five manors; or there may be ſeveral leets within one manor, and 
thereſore he ought to plead the bounds of his leet certainly. 
Skin. 392, 393. pl. 29. Mich. 5 W. & M. in B. R. George v. 
Lawlcy. 

6. The avowry of the bailiff of a manor for taking the beaſts as a 
diſtreſs for breach if a bye-law by the plaintiff, was held ill, becauſe he 
did net lead a precept of the flexvard for taking the diſtreſs, or levy- 
ing the pain; fog he can no more do it ex officio, 


L 4 could 


Cro. E. 698. 
pl. 11. Ste- 
verton v. 


Scto 


8. C 


[ 136] 


4 Mod. 377. 
. C. ad- 
Judged for 
the plaintiff, 
than a ſheriff —S.P. hel 
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136 Diireſs. 


ard alſo be- could execute 2 judgment of B. R. without a writ. Skinn, 587, 
rauſe be id Mich. 7 W. 3. B. R. Lamb v. Mills. 

not plead an 

extract of the Court, which the bailiff ought to have for his warrant. Mo. 573, 574. pl. 789. Trin, 
40 Eliz. Scroggs v. Stevenſon. —— All the juitices heid, that the bailift cannot without ſpecial autho- 
rity trum the tteward diftrain for an amercement in a leet. Mo,607. pl. 839. Stevenſon v. Scroggs. S. C. 


al ds 
r ta 


* . —⁵uv ͤ ͤůul Ü.!ù 8 
— 4 - A; FA 4 


Skinn. "35. 7. There can be u dire, for a penalty by cuſtom in a leet, as 
p'- 4-5 © to forfeit 40s. by the cuſtom if one refuſes to be ſworn conſtable 
„. 6 . 8 13 8 . 
cordirgly. if elected, without alleging a cuſtom for it. 1 Salk. 175. Hill. 
2 350. 8 W. 3. B. R. Fletcher v. Ingram. 


by Holt Ch. J. and judgment accordingly, 


5 Mod. 127. 130. S. C.-L?, Raym. Rep. 69. 77. 


S. C. & S. P. accordingly, by the opigion of the wavle Court. 1 


1 Roll. Rep. 


3 Jo 7 5 7% 
76, 77.'$.C. 


adj udged. 


(G) For what Thing again common Right a Di- 
ſtrels may be taken. 


S. C. cites [I. IF there be a com in the toaun of Tewkſbury, that the bai- 
1 liffs and principal burgeſſes of the town have uſed time, 
os &c. t rate and tax every inhabitant within the town, for the repa- 
in the caſe ration of any bridge within the town; if a tax be made according to 
* the ciſtam, a diſtreſs may be taken for this rate of the goods of 
Lza,thaz any inhabitant ſo taxed, though upon the making of the tax it is 
though they not ordained that a diſtreſs ſhall be taken for it, inaſmuch as here 
| 1 no perſon can have an action of debt for this tax, inaſmuch as the 
to dit:ain, corporation is not to have it, and then if a diſtreſs ſhould not be 
yet i: was for it, there ſhould be no remedy for it. Paſch. 11 Car. B. R. 
. SukTHTSspEN AND ASHTON, reſolved per totam Curiam, after a 
cauie the verdict for the avowant, in which the diſtreſs was made by“ war- 
party had no rant under the ſeal of the bailiffs, burgeſſes, and commonalty, 
andy "which was the name of the corporation, and yet reſolved good, 
®* [ 137 ] becaule the bailiffs could not have made a warrant by other ſeal.] 


[2. If a rent-charge be granted, and that if it be arrear, that 
the grantee ſhall have a penal ſum ; if the penalty be forfeited the 
grantee may diſtrain for it. 11 H. 4. 85. Qurre of this.] 

3. The age of the town of Dale was, that when the church 
was ruinous, the inhabitants aſſembled themſelves and taxed every 
one to a certain ſum, and if any taxed, c. did not pay, they uſed 10 
diftrain fuch perſon. This by the cuſtom is allowable, and the di- 
ſtreſs taken lawfu), notwithſtanding there is a ſtatute which ſays, 
that null; liceat ex quacunque cauſa faccre diſtrictiones extra 
feodum ſuum, niſi a domino rege & miniſtris ſuis aucthoritatem 
habent ; for the ſtatute does not take away ſuch cuſtom. Arg. 
And. 71. in pl. 144. cites 44 E. 3. 

4. If by cuſtom time out of mind there has been paid at a lect 
certain money called certum letæ, the lord without a ſpecial cuſtom 
cnabling him, cannot diſtrain for it, becauſe being againſt com- 
mon right, and for the private benefit of the lord, as he muſt pre- 
ſcribe in the principal, ſo he muſt preſcribe in the diſtreſs. 
11 Rep. 44. b. Mich. 12 Jac. Godfrey's caſe. 3 

| 8. A 


Diſtreſs. 137 


8. A rent-charge was granted for years with a nomine pænæ, and 
clauſe of diſtreſs if not paid at the day, and the rent is behind, and 
the years incur, he cannot diſtram for the nomine pœnæ, for that 
depends upon the rent, and the diſtreſs is gone as to both of them; 
per Cur. Win. 7. Paſch. 19 Jac. Tutter v. Fryer. 
6. If there be a cy/ffom within a manor, that every free tenant of Lat. 37. 95. 
the manor, upon every alienation of their tenancy, fhall pay ſo much 3% _ 
by way of relief as their yearly rents amount to, this is not properly 4 Bulſt.323, 
a relief, but a fine for the alienation due by cuſtom, and therefore 8. C. 
cannot be diſtrained for unleſs by cuttom ; otherwiſe if due by 
tenure; and it being alleged that the tenant held by 5 s. rent, 
& per relevium quando acciderit ſecundum conſuetudinem ma- 
nerii, it was held by three judges againſt Doderidge, that it ſhould 
be intended a relief due by tenure ; for though it was firſt averred, 
that ſuch relief was due by cuſtom of the manor, yet it is after 
expreſsly alleged, that the tenant held by relief quando acciderit; 
agreed per totam Curiam. Jo. 132. Trin. 2 Car. Hungerford 
v. Havyland. | | 
7. Certum letæ cannot be diſfrained for, unleſs there is a cuſtom Roll. Rep. 
to warrant it. Jo. 133. Trin. 2 Car. B. R. per Cur. cites 35; Se: 


11 Rep. 44. b. Mich. 12 Jac. Bulloyne and Godfrey's caſe. — — J. 


| certum letæ 
is againſt common right, therefore he doubted if it might be diftrained for without a preſcription z and 
the Court ſeemed to incline to the ſame intent. ——— Ibid. 76, 77. 5. P. accordingly. 


8. Grantee of a rent-charge levies a fine to the uſe of himſelf 
and wife in tail, yet he may diſtrain for rent arrear before the 
time levied. 2 Jo. 2. Witherhead v. Harriſon. | 


(H) What Thing may be diſtrained. [ 138 ] 


Cr. A Diſtreſs for rent or, &c. ought to be of a thing of which 
| there is a valuable property in ſome perſon, and tor dogs, 
deer, coneys, and ſuch like which are fere nature, they cannot 
be diſtrained. Co. Litt. 47.] 
[2. Furnaces or cauldrons fixed to the freehold, or the doors or 
windgws of an houſe or ſuch like cannot be diſtrained. 
Co. Litt. 47. b.] 
[3- A man cannot cut the corn growing and take it as a diſtreſs. 
18 E. 3. 4.] 
[4- Such things of which no replevin lies becauſe they cannot again Freem. Rep. 
| be known from other things cannot be diſtrained for ſervices, Mic 167g. 


as money out of a bag, 22 E. 4. 50. b.] S. P. obiter. 
2 Mod. 61. S. P. obiter in S. C. 
[5. Or fheafs out of a cart. Contra, 22 E. 4. 50. b.] 2 
Freem. Rep. 202. pl. 204. S. P. per tot. Cur. Mich. 1675, Wilſon v. Ducket, ———2 Mod. 61, 
S. Co adjudged. ws, 


[6. Or fbocks-of corn. 11 H. 7.14. 21 Hl. 7. 39. b. Curia.] 3 
pl. 263. cites S. C. and Trin. 14 H; 7.— Br. Diſtreſs, pl. 30. cites S. C. _— 
| ich. 
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Mich. 4 Cr. B. R. 8. P. admitted in the caſe of Cowper v. Pollard. 
27 Car. 2. C. B. Wilton v. Ducket. S. I'. per tot. Cur. 
and S. P. per Cur. : 


2 Mod. 61. Mich, 
Fieem. Rep. 202. pl. 204. S. C. 


[5. Another reaſon is given that Se cannot be diſtrained, 
Fol. 657. for that by the carriage there would be damage by thedding. 
E. 4. 150. 2 H. 4. 15. Co. Litt. 47. 
1 TIES 4 os 47-] 
S. P. in cate of Wilſon v. Ducket. 


[8. Grain or barley cannot be diſtrained. 18 E. 3. 4. 20 H. 7. 
. : | 
[o. Nor after it is ground. 18 E. 3. 4.] 
[10. But ſuch things of which a replevin lies, and which can be 
| known again, may be diſtrained. 22 E. 4. 50. b.] 
2 Init. $2. [I. As a cart of grain. 22 E. 4. 50. b.)] 


S. Pan 
Jo. 197. Mich. 4 Car. B. R. the S. P. per Cur. in caſe of Cooper v. Pollard. _——2 Mod. G1. 
S. P. per Cur. Mich. 167 5. in caſe of Wilſon v. Ducket. Freem. Rep. 202. pl. 204. S. C. 


& S. . per Cur. 

2 Di- [12. Curia, Co. Litt. 47. a cart of corn, 2 H. 4. 15.J 
trel;, pl. 11. 

Cites S. C. 


Fitzh. Diſtreſs, pl. 9. See pl. 37. 


[13. Or a hzrſe laden with a load of fbeafs, 21 E. 4. 50. b.) 
[14. Or -:2ney in a ſealed bag. 22 E. 4. 50. b 
[15. A man cannot diitrain corn in the ear, or hoy for ſervices. 
3 E. 2. Avowry, 189.) | 
[16. A man may diſtrain ether gene, be/rdes cattle. 18 E. 3. 4.] 
Fin] (17. A man cannot diltrain hay in a barn for ſervices, becauſe 
» 197- this cannot be known again to have deliverance in a replevin. 
— Mich, 4 Car. B. R. between CoorrR AND PO ARD, adjudged 
nd jo of upon a demurrer; which intratur Trin. 4 Car. Rot. 457.) 
— but if it be in a cart it may. Adjudged by four juſtices, Ibid, 


(18. If a man leaſes rendering rent, when the tithes are ſe- 
vered from the nine parts, he cannot diſtrain the ier for the 
rent. 11 Hl. 4. 40. quere. But Brooke Diſtreſs, 81. it is ſaid 
he ſtall not, becauſe it is the thing leaſed. 

Thovgh this T[19. No man can be diſtraincd by the wtenfils of his trade. 
ce. Lin. 47. | | 


true, yet it | 
muſt be intended where there are goods or other beaſts enough to be diftrained; Arg. 5 Mod. 361. 
I? a miller has two mi'l-fozer, the one in the mill, and ths other near it, the ſpare tone may be 


diftiained, Mo. 214, 215. Arg. cites 18 H. 8. 


O20. As the axe of a cartenter cannot be diſtrained for rent, 
Co. Litt. 47.] | 

[21. Ner the books of a ſcholar. Co. Litt. 47.] | 

(22. If a horſe be laden with a burden of ſheafs, the Herſe only, 
er the ſbeaft only, may be diſtrained for ſervices (R. admitting 
the ſheafs only may be diſtrained). 22 E. 4. 50. b.) | 

23. The materials for mating cloth in a wqaver's ſbap cannot 
be diſtrained. Co. Litt, 47.) ENS 


[24. Equi- 


Diſtreſs. = : 


T24. Equitarura hoc eſt equus paifridus or an horſe that a man If a man 


b . . . 1 hg rides upon 2 
keeps for journies cannot be diſtrained. Regiſtrum Originale, porte, dns 


100. b. but it does not appear for what the diſtreſs was.] ſhall not be 

diſtrained, 
but if he has another horſe upon which he ſometimes rides alſo, the ſpare horſe may be diſtrained. 
Arg. Mo. 214. S. P. per Cur. obiter Cro. E. 550. A ſaddle horſe is not diſtrainable if 
there are other goods ſufficient or covenable. 2 Inf. 133. 


25. An horſe upon which another rides cannot be diſtrained. 


Co. Litt. 47.] 

[26. An horſe in a ſmith's ſhop cannot be diſtrained for the rent 3 Buiſt-270, 
iſſuing out of the ſhop; becauſe this is for the maintenance of " 1 
trade or of the common-wealth. Co. Litt. 47. For he is there Holt Ch. ]. 


3 ; but he ſaid 
ut! law, 
by authority of law.] that there is 


no ſuch reft:ition where it is for a perſonal duty. Le. Raym. Rep. 386. Mich. 10 W. z. 
[27. S an horſe cannot be diſtrained i½ an inn. Co. Litt. 47.] Br. Diſtreſs, 


; | 51.97. (% 
Ibid. pl. 42. cites 7 H. 10. [I] S. P. Br, Treſpaſs, pl. 281, 
3 Bulſt. 270. Arg. S. P. 


cites 10 H. 7. 21. S. P. 
Cites 2 H. 7. 1. S. P. 


O28. So ſacks of corn or meal cannot be diſtrained in a mill. Br. Tref- 


1. S. P.——[bid. pl. 42. cites S. C. [but miſprinted for 7 H. 5. ſ. 10. S. P. 


C29. $2 ſacks of corn or meal cannot be diſtrained in a market. 


Co. Litt. 47.J 
(Zo. So cloth ar garments cannot be diſtrained in a taylor's ſhop. * Br. Di. 


Co. Lie. . 10 H. 7. 21] 1 


S. C. Ibid. pl. 42. cites 7 H. 7, 10. [1] S. P. — Br. Treſpaſs, pl. 281. cites 7 H. 7. 1. 


S. P. 
| [ 149 ] 
[31. Averia caruce cannot be diſtrained. Co. Litt. 47.] The, are 
not privi- 


leged where there is no other diſtreſs. Arg. 1 Salk. 249. cites 2 Inſt. 144. —Þy the common 
law the plough or any thing belonging to it was not diſtrainable ſo long as any other diſtreſs might be 
taken. 2 Init. 133. Co. Litt. 47. a b. S. P. 5 Mod. 361. Arg. S. P. 


[32. Things diftrained damage-feaſant cannot be diſtrained for Things 


. * whi h in 
rent; becauſe they are in cuſtody of law. Co. Litt. 47.] 2 
cannot be taken ; as a diſtreſs in a pound overt cannot be taken out of the pound upon another diſtreis. 
Godb, 316. Arg. Cites D. 67. Stringtcllow's caie. 


33. 51 H. 3. flat. 4. Neither draught-cattle ner ſbecp ſball be In treſpaſs 
diftrained (except for damage-feaſant ) ſo long as other goods may be on the ſta» 


fund to ſatisfy the debt; difireſſes ſball be reaſonable ; the ſheriff ſhall pre —— 
enſwer all debts received ; and where the ſheriff charged himſelf, the averia ca- 


4 rucæ ſuæ 
deotor ſhall be acquitted, contra for- 


mam ſtatuti, he ought to ſurmiſe in his count that he had other beaſts ; for if there are no other beaſts, 
he may diſtrain the beaſts of the plough. Br. Action ſur le Eftacute,;pl. 45. cites 4 H. 7. 8. 

In treſpaſs on the ſtatute, the plaintiff declared of taking contra formam ſtatuti generally without 
alleging that he had otherwiſe reaſonable diſtreſs, for which cauſe exception was taken, ſed non allo- 
catur ; for this muſt come on the part of the defendant, viz. that no other reaſonable diftreſs could be 
und, and this is iſſuable; and judgment with coſts was given for the piaiatifi, D. 312. a. pl. 86. 
Trin. 12 Eliz. N 

Ibid. 
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Ibid. cite: 
though the 


S. C. cited 
Cro. E. 550. 


Pr. Difreſ-, 
pl. 80. cites 
8. C. 


14711 
Br. Liftres, 
pl. 88. cies 
8. Comm 
8. P. per 
Brian and 
Catetby, but 
Suliard con- 
tra, no more 
than money. 
Br. Diſtreie, 
pl· 83. cites 
d. C. 


Diſtrels. 


Mich. 1% E. z. where it was held that this action lies for the tenant azainſt the lord, 
tenant had come to agreement with the lord for the zent for which the diſtreſs de averiis 
caruc æ Wa: tAxtca; and Cites Vaich, 17 H. 6. Rot. 93. 


34. A man may diſtrain Sep if he cannot find other diſtreſs, 
though he might have found other diſtreſs before. Br. Diſtreſs, 
pl. 63. cites 29 E. 3. 16. and Fitzh. tit. Treſpaſs, 250, 

35+ A man «ed of four acres of land has iſſue a ſon and a daugh- 
ter by one venter, and bus daughters by another venter, and granted 
100 FT. cut of his land to his fon in fee ; the fon dies without iſſue in 
the life of his father ; the father dies, the land dejcends to the three 
daughters ; the eldeſt daughter cannot diſtrain for the two parts 
of the rent till partition be made, Br. Extinguiſhment, pl. 31. 
cites 34 Afi. 15. 

36. A man cannot diſtrain the r/o up which a man rider, 
quod nota bene. Br. Diſtreſs, pl. 60. cites 6 R. 2. and Fitzh. 
tit. Reſcous, 11. 

37. Note, That a rwaggen full corn may be diſtrained, contra 
of grain iu tries: per Hank. and Thirn. quod nemo negavit. 
And note, that a general receiver has no authority to re-deliver 
diſtreſs without command of his maſter. Br. Diſtreſs, pl. 11, 
cites 2 H. 4. 15. 

38. In debt upon a /eafe of tithes levied by diſtreſs is no plea, 
per Skrene, becauſe there is no land in which he can diftrain, 
and he cannot diſtrain by the tithes ſevered; for this is 
the thing leaſed, contra Till, Br. Dette, pl. 234. cites 
11 H. 4. 40. 

39. A man may diſtrain the beaſ!s of bis tertenant for rent- 
ſervice, or for rent reſerved upon a leaſe, &c. immediately when 
they are put into the land, Bt nat the beaſts of a firanger before 
bey ere levant and ccuchant. Br. Diſtreſs, pl. 65. cites Lib. 
Fundamentum Legum. | | 

49. A garment at a tayler's, er a horſe bailing in an inn or heſtery, 
ſnall not be diſtrained; fer they are there by authority. And 
the fame law clfſewhere of fachs of groin at a mill is grind, or 
cl:th at a dycr's. And per Bryan, the fame law of a horſe with 
4 ferrier to be Gad, but if he takes off the ſaddle and lays it upon 
the ground, the lord may diſtrain the ſaddle, and yet not the 
horſe. Pr. Diſtreſs, pl. 56. cites 22 E. 4. 49. 

41. Trefpels of taking of tue waggons of corn; the defendant 
juſtiſicd as diefs for rent arrear upon the ſeiguiory, and ſhewed 
certainly, there Le cught &s well 10 juſtify the taking the qvaggons as 
the corn, and otherwiſe it is all; for per Suliard clearly, a man 
cannot diſtrain ſheafs, nor grain in ſhocks, for the damage of 
ſhedding in carriage, and a man cannot diſtrain money unleſs it 
were in a bag ſealed, ior one penny cannot be known from ano- 
ther, and then replevin cannot be thereof made. Per Cateſby, 
our bocks are ſo cf ſheafs unleſs they were in waggons; but J 
think that a man may diſtrain by ſheafs; and Brian to the 
ſame intent; for writ of reſcous lies thereof; tamen gute. 

Fr. Diſtreſs, pl. 58. cites 22 E. 4. 50. 
| 42. A. 


Diſtreſs. 


42. As where a man leaſes his ſheep, or bails his gyzds in pledge, 

there they thall not be taken and put in execution, nor taken 
for outlawry, nor for diſtreſs, nor ſuch like, 2, the leaſe be deter- 
mined, er the money paid for the pledge. Br. Diſtreſs, pl. 74. 
Cites 22 E. 4. 11. 
233. A man cannot diſtrain grain in ſbact for rent arrear, be- 
cauſe he cannct Have replevin nor return thereof, for it is not 
certain to have thereof conuſance; but otherwiſe it is for da- 
mage feuſant; per all the juſtices, Br. Diſtreſs, pl. 100. cites 
11 H. 7. 14. 

44. A furnace fixed to the land, and not to the valle, nor fatts 

ved in the land, pale, eflanks, windows, dvors, gates, evidence of 
land, paſt fixed in the land, table dormant, &c, ſhall not be dif- 
trained, for they are not chattels which go to the executors, but 
the heir ſhall have them; per Cur. quzre if g/aſs; for it is ſaid 
per Pollard, and not denied, but that the executor ſhall have it, 
and not the heir. Br. Diſtreſs, pl. 29. cites 21 H. 7. 26, 

45. In treſpaſs of taking a mill-fone ; the defendant juſtified 
for diſtraining it for ſuit, &c. The plaintiff ſaid, that it was fixed 
to a great piece of timber, cum clavibus S afſeribus, Per Brudnell 
this is no plea, but he ball /ay that he hed a horſe-mill in the houſe, 
and annexed to the houſe where, &c. and that the mill-lene was 
farcel of the mill; by which he ſaid ſo; by which the defendant 
ſaid, that it was ſevered, and was in picking ; and yet it was held 
that it ſhall not be diſtrained; for yet it is parcel of the mill 
for a mill is for the commonwealth ; but if another mill-ſtone, 
which is none of them which are for grinding, be in the houſe, 
this may be diſtrained. Qurwre of the anvil of a ſmith, it ſeems 
that this ſhall not be diſtrained, if it be that upon which the 
ſmith uſed to work, notwithitanding that it be taken out of the 
ſtock. Br. Diſtreſs, pl. 23. cites 14 H. 8. 25. 

46. So of doors and windows. Br, Diſtreſs, pl. 23. cites 
14 H. 8. 25. 

47. It is a moot caſe, if a man diffrains for a juſt cauſe, and in- 
pounds the beaſts, and after the lord of the foil comes and diftrains 
them for rent again, if his diſtreſs be lawful, and it ſeems that 
it is not, inaſmuch as they were diſtrained before, and were :# 
cuſkedia legis, Br. Diſtreſs, pl. 74. cites 4 E. 6. 

48. Stuff fern to a taylor, fuller, ſheerman, weaver, miller, &Cc. 
ſhall not be diſtrained ; for thoſe artiſicers are for the common- 
weal. And the fame law elſewhere of a horſe in a common inn. 
But ſuch artificers may retain the ſtuff for their wages for their 
labour. And the hoſtler of the inn may retain the horſe for his 
victuals, viz. for the horſe- meat not paid, And viduals nor corn 
in ſheafs cannot be diſtrained; contra of corn in a waggon, Br, 
Diſtreſs, pl. 70. cites lib. Raſtel. 


49. If a knight of the order of the garter has ſeveral garters, all 


but one may be diftrained; Arg, Mo. 214. Mich. 27 & 28 Eliz. 
50. An horſe which carries corn to market, and is put into a 
friend's houſe for the time, he is not diſtrainable; per Beamond 


and Owen, which Walmſley denied. And where an Here carries 
EE carn 


Br.Chattels, 
pl. 7+ Cites 


C. 
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corn to a mill, and is tied at the mill door during the grinding of the 
corn, he ſhall not be diſtrained; to which Walmſley agreed; be- 
cauſe it is a common place, and for the public weal; but he ſaid 
that they be not alike. Cro. E. 550. pl. 25. Hill. 39 Eliz. C. B. 
in caſe of Read v. Burley. | 
51. A covenable diſtreſs is not of armour, or veſſel, or apparel, 
or jexvelr, ſo long as there are other ſufficient or covenable; nor 
of /heep, faddle-horſes, beaſis of the pleugb, poultry, or fiſh. 2 Inſt. 133. 
citcs Mirror, cap. 2. ſ. 16. 
$2. (5:45 under an attachment cannot be diſtrained. Vent. 221. 
Trin. 24 Car. 2. B. R. Monk's caſe. 
Upon this 53. 2. M. flat. 1. cap. 5. .. 3. It ſhall be laauful to diſtrain 
_ -4 com fer rent arrear, as aforeſaid, any Jheaves or cocks of corn, or corn looſe 
in the feld, in te. ſtrato, or hay in any barn, or upon any hovel, flock, cr rick, or 
the party ofherawiſe; and to lach up and detain the ſame where it ſhall be found, 
m2y car it till it be replevied ; and in default thereof, within che time aforeſaid, 
* 5 age; fell the fame after appraiſement as aforeſaid ; ſo as it be not removed 
lying on the fo the damage of the owner, but kept where it ball be found till it be re- 


und it 4 5 
= fouil, plevied or ſold. 
and every taking and removing of the corn out of the place where it was, is a taking and carrying 
away in law; per Holt and Powell. For per Holt, tte act of parliament i+ only that it be not removed 
to the damage of the owner, and as long as it is not at the damage of the owner, it may be carried out 
of the field ; but by Holt, it corn be diſtrained in a zick, I doubt whether it can be cazried away. 
Mich. 8 Ann. B. R. Le Grice v. Manning. | 


54. 11 Ges. 2. cap. 19. / 8. Enables landlords, their flewards, 
batliffs, receivers, or other perſons impowered, to diſtrain any cattle or 
ſtock of their teronts feeding or depaſturing upon any common 
appendant or ai pure,, or any ways bel;nging to all or any part of 
the premiſes demiſed or Holden, and alſo to take and ſeize all ſorts of 
corn and graſs, hops, roots, fruits, pulſe, or ether praduct whatſoever, 
which ſhall be growing on any part of the eftates ſo demiſed cr holden, 
as a diſtreſs j:r the arrears of rent ; and the ſame to cut, gather, 
make, cure, carry, and lay up, when ripe, in the barns or other pro- 
per place on the preiniſes fo demiſed or holden; and in caſe there ſhall 
be uo barn or proper place en the premiſes ſo demiſed or holden, then in 
any other barn ar proper place which ſuch leſſer er landlord, leſjers or 
landlerds ſball hire or otherwiſe procure for that purpeſe, and as near 
as may be to the premiſes, and in convenient time to appraiſe, fell, ar 
otherwiſe diſpoſe of the ſame, towards ſatisfaftion of the rent for which 
ſuch diftreſs ſhall have been taken, and of the charges of ſuch diſtreſs, 
appraiſement, and fale, in the ſume manner as other goods and chattels 
may be ſeiſed, diſtruined, and diſps/ed of, and the appraiſement thereof 
to be taken when cut, gathered, cured, and made, and not be- 

ore. 
F S. 9. Tenants ts have notice of the place where the diflireſs is lodged. 
And diftreſs of corn, Sc. to ceaſe. if rent be paid befere it be cut. 
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(H. 2) The Goods of whom may be diſtrained. 
1. I ESSEE is ouſted by a ſtranger, the goods of the diſſiſfur 


- 6 8 —— — 
. * n % 8 i R 
A =>. > * „ F . 


may be diſtrained for the rent. Cro. J. 300. pl. 5. Paſch. 4 

10 Jac. B. R. Humphry v. Damion. 1 

2. A. driving cattle to London to fell, by agreement with the 2 Vent. 50. i 
maſter of an inn puts them into a ground at ſo much a ſcore for . 1 
. "es . 2 , 2 Vern, R. 1 

a night; the /zd/ord ſeeing them alked whoſe they were, but 129. 8. C. 1 

conſented to their ſtaying there, and afterwards the ſame evening Relief de- 8 
diſtrained them for rent due to him by the maſter of the inn; _— _ |; 
. . ml 5 e fraud, 

and adjudged for the landlord in the caſe of Fowkes v. Joice. and the ; 
3 Lev. 260. Trin. 1 W. & M. in C. B. landlord to i 


anſwer the 

value of the ſheep, and to pay coſts both in equity and at law; per Commiſſioners, and they ſeemed to 
think that the grounds lying to the inn and uſed therewith, ouglit to have the ſame privilege as the inn, 
and paſſengers cattle not to be diftrainab'e there. On the landlord's coming and ſeeing the ſheep, 
he pretended to be angry, upon which the owner offered to take out the ſheep, at which time they were 
not diſtrainable tor the rent, having not been /cvant and cruchynt upon the lands; fo that the Court 
love on the conſent as a fraud to get them to be left all night, by which they became liable to the 
die, and the plaintilt had his coils both at law and in equity. Ch. Prec. 7. S. C. 


3. A rent-charge was arrear for 20 years, and cattle eſcaped ot S. C, cited 
of the next ground and were diſtrained. Li. Nottingham relieved Ch, f. 
againlt it; cited 2 Vern. 131. Hill. 1690, as the caſe of Brodon 
v. Pierce. 

4. Where a ftranger”s beofls eſcape into the land, they may be 
diſtrained for rent, though they have t been /evant or couchant, 
provided that they are ?reſpaſſors. But if the tenant of the land is 
in default in nt repairing his fences, whereby the beaſts came into 
the land, the leſſor cannot diſtrain ſuch beaſts, though they have 
been levant and couchant, unleſs he have given netice to the cxvner, 

and he ſuffer them to remain there afterwards. But the lord og 
the fee, or grantee of a rent-clarge, in this caſe may diſtrain ſuc 

beaſts, after they have been levant and couchant, without giving 
notice. 2 Lutw. 1573. 1577. Hill. 7 V. 3. Kimp v. Cruwes. 

5. The goods of an ambaſſader are privileged by 7 Ann. 12. and 
10 Mod. 4. Trin. 8 Ann. B. R. Arg. and cites Grotius to the 
Lune puxpoſe. 
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And ſo be 2. [So] if the cattle of a ſtranger eſcape into the lands held, 
though the owner does not know them to be there, yet if they are levant 
Jevant and and couchant there, the lord may diſtrain them for his ſervices. 
couchant. Contra, 27 E. 3. 80. ] 
= (O) 

„ Is 


In ceſe ef n [3. The cattle of a ſtranger that eſcapes into the land may be 


8 diſtrained for ſervices.] 
—— [4- But the cattle of a ſtranger that comes into the land by 


diſtrain eſcape cannet be diſtrained for a rent-charge. 18 E. 2. Avow- 
cattle for ry, 219.7 


ſervices, 


which came - [5 · But the cattle of a ſtranger may be diſtrained for rents and 
in by eſcape, ſervices, though they eſcape into the land of the tenant, if they ds 
though they g treſpaſs to the tenant. 22 E. 4. 49. b. Contra, 27 E. 3. 80.] 


were not le- | 
vant 2nd couchant, although it be in default cf the fences, which the tenant of the land ought 
to maintain, becauſe the jord has nothing to do with the repairing of the fences. But in caſe 
of rent reſerved upon a leaſe for years, the leſſur cannot diſtrain ſuch cattle until they be 
levant and couchant; for if the leflor had had the land in his own hands, he ought to have 
repaired the fences 3 and when he puts in a leſſee, he ought by covenant, &c. to oblige him to 
repair. And therefore in that caſe if the law wouid allow the leſſor to diftrain the cattie of a ſtranger 


which come in by eſcape, before that they be levant and couchant, it would be in effect to allow a man 


to take advantage of his own wrong ; therefore the opinion of Coke cannot be maintained fo generally, 
no book warranting it, unleſs 10 H. 7. 21. bo Therefore it muſt be intended if the cattle come in by 
default of the owner of the cattle, then they may be diſtrain?d before they be l-vant and couchant. 
7 H. 7.1. 15 H. 7. 17. But if in default of the tenant of the land, there they cannot be diſtrained 
until they have been levant and couchant, that is to ſay for rent upon leaſes for years. 15 H. 7. 17. 
And in ſuch caſe the leſſor ſhall not take the cattle before that he has given notice to the owner that 
they are upon the land liable to his diftreſs. And if the diftrainor chaſe cattle in a place liable to his 
diſtreſs, and gives notice to the owner of the cattle, and he does not come to take them away, they are 
now become diſtrainable. But in caſe of diſtreſs by the ancient ſeignory aforeſaid, the owner may pre- 


vent the diſtreſs by making freſh purſuit; cites 15 H. 7. 2 Roll. Rep. 124. Gill v. Gawen; per 


Powell J. But by Treby Ch. J. where the cattle eſcape accidentally, there they are not diſtrainable 
until they have been levant and couchant; but if they eicape by default of their owner, they are diſtrain- 
able the firſt minute, Ld. Raym. 168, 169. Hill. S & 9g W. 3. C. B. Kemp v. Crewes. 


[6. But the cattle of a ſtranger cannot be diſtrained by the lord 
if they eſcape into the land of the tenant, F they do no treſpaſs to 
the tenant. 22 E. 4. 49. b.) 

[7. As if the tenant ought to incleſe againſt the highway by preſcrip- 
tion, and in driving my cattle by the way, by default of the incleſure 


they eſcape into the land of the tenant, the lord cannot diſtrain 


them. 20 E. 4. 49. b.] f 
[8. Se if he ought 7 E by preſcription again my land, and 
my cattle eſcape, &c. 22 E. 4. 49. b.] 
9. In theſe caſes, after the eſcape, if my cattle continue in the 
land /evant ond couchant for four, or fix, or more days, or for half a 
year, yet if I have ns notice thereof, the lord cannot diſtrain them. 
22 E. 4. 49. b.] | 
[10. But otherwiſe it is if I have notice, and ſuffer them to con- 
tinue there after. 22 E. 4. 49. b. 50.] | 
Fitzh. Di» [II. My goods cannot be diſtrained in a market er fair, for the 
pres prejudice to the public. 7 H. 7. 2.] 
—— Goods br:ugtt te mcorket, and expoſed to ſale, ſhall not be diſtcained, becauſe it is pro bono publico- 
Noy, 19. 15 Jac, Traſſel v. Morris. 


Br. Di- [12. So my gown in a taylor's ſhop cannot be diſtrained by the 
— HY lord of the ſhop for ſervices, aor my hor/e in an inn. 10 II. 7. 21. b. 


HE 7 H. 


5 H. 7. 2. Ner my horſe in the ſhop of a ſmith who is te ſhoe him, 10. S. p. 


for the laws give me a liberty to put him there. 22 E. 4. 39. b.) —_ * 
Fitzh. Di- 


cites 7 H. 7. 1. 8. C. 
ſtreſs, pl. 8. cites 8. C. 


Br, Diſtreſs, pl. 42+ cites 7 H. 7. 10. [I. ] S. P. 


[13. And in theſe caſes the lord cannot diſtrain theſe goods, [L 145 J 
though they continue there as long as I pleaſe ; for they may retain 
them till ſatisfaction. 22 E. 4. 39. b.] 
(14. If T put my horſe to a ſmith's to be ſhod, although he be 
there three or four days before he is ſhod, yet the lord cannot di- 
ſtrain him. 22 E. 4. 50.] 
[15. But if I come with my horſe to be ſhod, and there put the 
ſaddle under the right fide of the horſe, the lord may diſtrain the 
ſaddle. 22 E. 4. 50.) | 
(16. If a man rides to any place, and there he is took fick, upon 
which he remains there two or three days, yet his horſe cannot be 
diſtrained fer rent. 15 E. 2. Avowry, 216.] 
(17. [So] if a man put his horſe into a common herbage per 8 jours, + Wzrethe 
&c. f in beverie ſon chival & lui remove, yet this horſe cannot n— 
be diſtrained for rent there. 15 E. 2. Avowry, 216. adjudged.] words, un- 


leſs it be 
(and waters his horſe, and puts him in again). 


[18. If the diftre/s is to be taken for any cauſe touching the foil, 
the cattle of a ftranger may be diſtrained, being upon the land, for Fol. 669. 
rent, &c. 41 E. 3. 26. b.] | | — 


pl. 3. cites S. C. & S. P. as where it is for damage - feaſant, or for rent - ſervice. 


[19. If an Heriot-ſervice, due after the death of a tenant, be Br. Hariots, 


Signed, the lord may diſtrain the cattle of any ſiranger manuring * 3 * 
upon the land. 27 Aff. 24. adjudged.] - Fiteh, 
Avowry, 
pl. 177. cites 8. C.— Ow. 146. Anderſon ſaid, that he agreed the cafe of Dyer, that the 
cattle of a ſtranger cannot be taken for a heriot, 


[20. The ſame law if a diſtreſs be to be taken for a cauſe touching 
the perſon, as for an amercement in frank-pledge, the cattle of a 
ſtranger may be diſtrained being upon the land. 41 E. 3. 26. b. 
Vide contra, 47 E. 3. 23.] 
[21. The cattle of a ſtranger cannot be fo!d jor deb? of the king. 
41 E. 3. 26. b.) | 
122 But they may be diſtrained if they are depaſiured in the — : 
place where, &c. 11 H. 4. 2.] _—— 
23. Cattle which are in certain land by wvay of agi/iment may 
— diſtrained for rent. 18 E. 2. Avowry, 219. admitted by the 
iſſue. . 
[24. If a town be aſſeſſed to 40s. for the expences of the knights Fitzh. 
of the ſhire in parliament, this may be levied upon the goods of one 3 es 
man in the town only. 11 H. 4.2.] 


0. — 


| Br. Diſtreſs, 
pl. 94+ (95+) cites 8. C,mm—Ppr, Avowry, pl. 42+ cites S. C. 
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145 Diſtrels. 


Br. Dis:efs, Fas. If there are ſeveral fointenants, and one grants a rent=charge 


3 cides out of the land, the grantee may diſirain the caltle of the grantor. 
Br. Charge, 11 H. 6. 23. b. 28. 33-] 

pl. 39. cites 

S. C. | ES : = 
Br. Diftreſs, (26. But he cannot diſtrain the cattle of the other pointenants, 


pl. 68. (69.) 1 1 H. 6, 23» b. 28 33+] 
Cizes S. C. : 
Br. Charge, pl. 39. cites S. C. 

[ 146 ] 42 

Br. Diitrels, [27. But he may diſtrain the cattle , a ranger that come 
kl. 58. (65.) upon the land. 11 H. 6. Brooke Diſtreſs, 69. Qurre.] 

cites S. C. 5 

and that there is a quære; but Brooke ſays it ſeems that they may be diſtrained. Br. Charge, 
pl. 39. cites S. C. and quære, and fame opinion by Brooks. 


Cro.]. 11. [28. If there be two printenarts, and one leaſes his part to the 


Pl. ” Hill ether for years, rendering rent, and they occupy it accordingly, now 
ICs . . . 

=, Snet. the leſſor may diſtrain his cattle z for now he ſhall occupy the 
ger v. Hen- whole without the diſturbance of the leſſor, and he cannot ouſt 


Non, 5- C. him. 11 H. 6. 34. M. 18 Ja. B. R. between Sis HEN RT 


adjudged . 

that one te. SNELGRAVE AND DAr.sToN, adjudged upon a demurrer where the 
nant in leaſe was made to a ftranger, wao leaſed it to the other join— 
common 

may diftrain tenant, ] 


upon the other, where he comes in under the I:ee, —— 2 Roll. Rep. 212. Hudſon v. Snelgar, 
S. C. Two were tenants in common in fee, and one made a leaſe for 40 years, rendering rent, and 
the leſſee aſſigned his term to the other tenant in common; and the Court held clearly, that for rent 
arrear the leflor may diftrain the beaſts of his companion; and cited 11 H. 6. 28. accordingly. 


Br. Diſtreſs, [29. If there be ſeveral faintenante, and one grants a rent-charge, 
. and after leafes his part to the ether jeintenants at zuill, and they oc- 
and cites cupy the whole, yet their cattle cannot be diſtrained for the rent; 
11 H. 6. 33. becauſe the /caſe at will is vid, inaſmuch as a jointenant ought to 
. occupy per my et per tout by the law. 11 H. 6. 28. 34.) 


in a manner 

agreed, that where five jointenants are, and two charge the land with rent, and leaſe their part to one 
of the other three, and the grantee diſtrains him, that this is good; for by the taking of the leaſe of 
the part of the grantors, he ſhall be in the ſame plight as the grantors themſelves ſhould be; and e 
contra it he bad occupied his firſt part only. 


30. But admitting the leaſe at ⁊uill te them to be gead, then their 
cattle may be diſtrained for the rent; becauſe they come to the 
third part under the charge, and they ſhall be in the ſame plight 
that the grantor himſeif was. 11 H. 6, 28. a. b.) 

[31. If A. leaſes at will, and after grants a rent (admitting this 
does not dete mine the will, quod quære), the grantee cannot 
diſtrain the cattle of the tenant at will, | ecauſe he was in before 


the charge, and therefore the tenant of the freehold cannot charge 


him before the will determined. 11 II. 6. 28. b.] 


(32. If a man be ſciſed of a rent-charge by preſcription iſſuing out 


of the mancr of D. yet it ſeems he cannot diſtrain the cattle of the 
copyhokders of the manor, if tlicy have not been uſed to be di- 
ſtrained, becauſe they are in by preſcription alſo, and ſo as high 
as the owner of the rent, M. 12 Ja. B. between CaN NON AND 


TuRNER, dubitatur.] 1 
[33- But 


Oiltreſk. 146 


F23. Bit in the faid caſe it is clear , the owner of the rent has . 
27 by gramuty Or otherwiſe, aud mat by preſcription 5 yet the cattle of 
the copyhotders “ cannot be diſtrained for it. M. 12 Ja. B. be- = 
tween CanNnoN artD TURNER, adjudged. ] Crna 

[34. If a rent be granted cut f % parts of certain land, and 
after a leaſe is mate of the 1109 parts to A. and the other third part 
alſo comes to A. by another teaſe of him that has the third part, the 
cattle of the leſſee may be taken for this rent. Hobart's Re- 
ports, 110. between Newman AND Mook; where but one 3d 
part came to the leſſee of the two parts.] 

35. If a man 5e his beaſts to F. N. to paſture for 4d. the week, 
and after gives notice that he will not paſture them any linger, and 
the owner will not retake them, J. N. may diſtrain them for da- 
mage-feaſant. Br. Diſtreſs, pl. 93. cites 43 E. 3. 21. 

36. In writ of meſne, if the defendant confeſſes the acquittal, the L147 
defendant {hall be diſtrained if he does not acquit him; per — wh 
Belknap. Br. Dittrcſs, pl. 20. 28 © 

37. Where a man a beafts in his land for a certain ſum, he S. C. 
cannot diſtrain the beaſts for the agiſtment arrear; but if the 
owner chaſes them away before payment of the agiſtment, the 
other may have action of treſpaſs; quzre inde; for .it ſeems that 
debt lies. Br. Diſtreſs, pl. 67. cites the Regiſter. 

38. $ it ſeems of leaſe of tithes, the ler cannet diſtrain the 
fheafs of the tithes, Br. Diſtreſs, pl. 67. cites the Re- 
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i!ter. . 
, 39. For fees of knights of the county for the parliament, a man 8 
may diſtrain the beaſts of the vill, or of any of the vill. Br. Diſ- 1 
treſs, pl. 94. (bis) cites 11 H. 4. 2, | 4 

40. A man put his beaſts int his own cloſe, and they eſcaped 1 
into the cleſe of ansther adjoining, and the owner Frefhly retcok them, 4 a 
this is good matter to ouſt the lord of the diſtreſs of them, but +> 
the other ſhall have treſpaſs thereof; quod nota; per Cur, 1 
Br. Diſtreſs, pl. 21. cites 21 H. 6. 37. 1 

41. Whether the ſheriff may diftrain the beaſis of a firanger upon 8 
the land of one that has laſt iſſues in Curia regis for non-appearance 4 


was the queſtion on a demurrer z Brook ſays, it jeems to him 

that he may; becauſe the land is thereof charged. Br. Diſtreſs, 

pt. 40. cites 5 H. 7. 1. 
42. In replevin the defendant avowed for rent charge; the 


2 
— ode 


•„%öĩù„w„ f —ò¹Ü—— WT 
1 


; plaintiff ſaid that the land where, &. was open to the highway for 4 
p default of incleſure, and he drove his beaſts in the way, and they e- 
- eaped, and he freſhly purſued them, and the defendant tok and diſtrained 1 
5 them ; and by all the juſtices, if à man de fon tort puts his beaſts 9 
into certain lands, the lord may diſtrain them though they were it 

4 + [not] levant and couchant upon the land. Quere of the di- + Theedi. 1 
'e verſity between this caſe and the caſe of eſcape. And the — 2 bt 
* defendant ſaid by replication, that the beaſts were in the land the word - 
h by two nights 41 the eſcape; and per Cateſby, he ought to (not), but it Fr 
D traverſe the eſcape ; but Brian e contra, and that upon freſh pur- — nl 
ſuit the party cannot diſtrain ; contra where he ſuffers the beaſts | {4 

5 to remain after the eſcape, by which (by him) the- defendant 4 
. 2 ought ? 
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ong bt to traverſe the freſh ſuit or the eſcape, quod Choke conceſſit. 
Br. Diſtreſs, pl. 24. cites 15 H. 7. 17. 
43. By Manhood J. there is a diference ⁊chen the cattle come 
upon the lands of another in the default of the owner of the cattle, as 
by eſcape or ſtray, and where in the default of another ; for in the 
firſt caſe the lord may diſtrain them before they be levant and 
couchant; but in the latter caſe not; alſo a rent reſerved upon a 
leaſe for years, is a new rent, and not lize unto an ancient rent due 
upon an ancient tenure, betwixt the lord and the tenant ; for, for a 
rent reſerved upon a leaſe for years, or for a rent- charge, a man 
cannot diſtrain the cattle before they be levant and couchant upon 
the.lands, although they come upon the land by eſcape, eſtray, &c. 
Dyer ſaid, the lord cannot diſtrain the cattle which eſcape into the 
land of his tenant, for want of encloſure of his tenant, before 
they be levant and couchant, and yet the ſeigniory is favour- 
ed for the antiquity of it. 2 Le. 7, 8. pl. 8. 7 Eliz. C.B. 
Anon. | 
Nov, 6s. 44. If a clothier having put his wool to ſpin comes with an horſe to 
S. C. accor- carry it back, but becauſe there is no beam or weights at the 
_ me ſpinner's houſe to weigh it, the clathier and ſpinner, with the leave 
brought of a neighbour who had a beam and weights in his houſe, bring 
there for an- the horſe thither, and enter the houſe to weigh the yarn ; the lord of 
pg uten houſe whilſt they ® are there cannot diſtrain the horſe for ſervices; 


the poſſel- adjudged. Cro. E. 549. 596. Hill. 39 Eliz. Read v. Burley. 
S, C. cited 3 Lev. 161. by Lutwich J. 


45. There is a difference between a diftreſs fer ſervices, and a 
diſtreſs for amercements for not deing the ſervices ; for the firſt is 
by common right maintainable, the ſecond againſt common right 
by preſcription. And then for ſuch amercements you muſt diſ- 
train the tenants own beaſts, and not the beaſts of a ſtranger 
found upon the land; as for ſervices you may, and the reaſon 
of that, as I conceive, is, for that it is for a perſonal crime; per 
Walmſley J. Noy, 20. in caſe of Pell v. Towers. 

46. Two hundreds, viz. L. and M. were adjoining to ſeveral 
manors, Viz. D. and E. and A. was ſeiſed of D. and B. was ſeiſed 
of E. In a replevin A. avowed, and preſcribed that all the tenants 

the other manor have uſed to make ſuit to the leet within his Hun- 
dred, and that the lord of the other manor uſed to appear at the ſaid 
leet, or to pay 4s. pro anno futuro, and if not paid, then he preſcrib- 
ed to difirain any inhabitant within the hundred fer the ſame ; and 
for 4s. not paid he avowed the diſtreſs within the manor of the 
plaintiff, who was one of the inhabitants. Williams J. cited 
47 E. 3. that the cattle of the lord of the manor might be diſ- 
trained in any land within the hundred for ſuit and ſervices. But 
it was afterwards agreed by all the juſtices, that the cattle of a 
ſtranger could not be diſtrained. Owen, 146. Paſch. 40 Elize 
C. B. Gooſe v. Potts. | 

* 3 a 4.8 for an amercement for default of ſuit the lord preſcribes 
3. F. does 0 diſtrain the goods of his free-tenant, he cannot tuke a diſtreſs of 2 
10 | beaſls 


Diſtreſs. 


beaſts of his under-tenant, who is not within the preſcription ; ad- 
judged. Cro. E. 791, 792. Mich. 40 Eliz. Pill v. Towers. 

48. If I let land for years, reſerving rent, and I command one 
ro put his cattle into the land, I cannot diſtrain them; for my com- 
mandment is a wrong, and an action on the caſe will lie againit 
the commander. Brownl. 31. Hill. 6 Jac. Anon. 

49. If one ſeiſed in fee makes a leaſe for life, and after grants 
to me a rent- charge, if the grantor's cattle come upon the ground, I 
may diſtrain them, although I cannot diſtrain the tenant in poſ- 
ſeſſion, but the grantor cannot avoid it. Brownl. 32. Paſch. 
Io Jac. Anon. | 

50. The defendant avowed for rent reſerved upon a leaſe for 
life. The plaintiff pleaded in bar, and conveyed to himſelf title 
to 10 acres adjoining, and that he put in his beaſts, and they 
eſcaped into the place, &c. and he freſhly followed to drive them out, 
but T7 he could recover them, the defendant diſtrained them. The 
caſe had been ſomewhat better, if the tenant ought to maintain 
the fence, But no judgment or opinion. Hob. 265. pl. 347. 
17 Jac, Reynolds v. Okely. 


Brownl. 
170. 8. C. 
and ſays the 
Court held 
in this caſe, 
becauſe the 
beaſts were 
always inthe 
plaintiff's 
poſſeſſion, 
and in his 


view, the defendant could not diſtrain the cattle of a ſtranger; but if he had permitted the beaſts to 
have remained there by any ſpace of time, though they had not been levant and couchant, the leſſor 


might have diſtrained the beaſts of a ſtranger. ———$, C. cited Mod. 63. pl. 6, 
28 Lutw. 1580. 


5 1. Cattle driving to London to be fold for proviſions for the city, 
and being lodged in a cloſe by the way, may be diſtrained for rent, 


though they are put into the cloſe by conſent of the landlord ; ad- 
3 Lev. 260. Trin. 1 W. & M. in C. B. 


S. C. cited 


*. 


*% 


2 Vent. 50. 
S. C. ſays it 
was argued, 
that nothing 
appeared in 


judged per tot. Cur. 5 
e pleadin 
owkes v. Joice. | 55 
inn, and ſo the matter did not come in queſtion ; neither was it ſet forth that the “ cattle were driv- 
ing to market, but only to London, ad proficuum inde faciend' ; and beſides, in the bar to the avowry 
the licence is the only matter relied upon, which does not conclude the leſſor from taking the diſtreſs. 
And of that opinion was the Court. And the Court held, that cattle driving to a market, and put 
into paſture by the way, were not privileged from being diſtrained; for it is by the ſtatute of 
Marlbridge, that beaſts cannot be diſtrained in the highway; and not by the common aw. 
2 Vern. x29. pl. 128. Hill. 1690. S. C. Relief decreed upon the fraud, and the landlord to anſwer 
the value of the ſheep, and to pay coſts both in equity and at law; per Commiſſioners, and they ſeemed 
to think, that the grounds lying to the inn, and uled therewith, ought to have the ſame privilege as 


the inn, and paſſengers cattle not be diſtrainable there, 
*[149] 


82, A. is /ciſed of a third part of a cloſe in common, and B. of 
the other two parts in common with A.—A. lets his third part, 
reſerving a rent. B. puts in his cattle, or a ſtranger by his licence. 
Such cattle are not diſtrainable for the rent. 2 Vent. 227. 283. 
Hill. 2 & 3 W. & M. in C. B. Kemp v. Cory. 

53. In all caſes ⁊ꝛvhere the land is the devtor, the cattle of a ſiranger 
are as well liable as thoſe of the owner of the land; as cattle of 
a ſtranger /zvant and couchant are diſtrainable for arrears of a 
rent-ſervice. So if a neighbour's cattle eſcape into land, out of 
which a rent-charge iſſues, and are levant and couchant, (there 
are good authorities, though they are not levant and couchant, ) they 
are diſtrainable for the rent-charge, and the owner ſhall not 


have them again unleſs he pays the arrears; per Holt Ch. J. in 
M 3 delivering 
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149 Diſtrels. 
delivering the opinion of the Court. Ld. Raym. Rep. 308. Hull. 


9 W. z. in cafe of Britton v. Cole. 

54. Goods in the cuſtody of a carrier are privileged from diſ- 
treſs for the carrier's rent. 1 Salk. 249. pl. 5. Hill. 8 Ann, 
Gilburn v. Hurlit. 


(I. 2) Grant of Rent out of one Manor or Place, 
with Clauſe of Diſtreſs in another Manor or 


Place. 


I, WH ERE a rent-charge is granted out of an ox-gange of 
land in D. and that if the grantzr alien the ox-gange o 

land, that the grantee may diſirgin in the manzr of B. and the 
grantor aliens the ox-gange of land, yet in aſſiſe the tenant of the 
ex- gange of land ſhall be named, and the ox-gange ſhall be put in 
vie to, for this remains charged. Br. Charge, pl. 17. cites 1 Aſl. 10. 

2. Rent is granted cut of land in D. and for default of payment 
to diſirain C. there both ſhall be charged, and Hall be put in view 
in aſſiſe; bt if the lands were in diverſe counties, then the 
firſt land only ihall be charged, for otherwiſe he cannot have aſ- 
ſiſe in this caſe; for he cannot have aſſiſe in two counties un- 
leſs the land be in confinio com; quod nota. Br. Aſſiſe, pl. 427. 
Cites 10 E. 3. 18. and Fitzh. Aſſiſe, 157. 


£159] (K) In what Place a Diſtreſs may be taken de Jure. 
By the King. 


» 3. 2. [1 . þ HE king may diſtrain for rent-/ervices in all the lands of 


_ the tenant, as well thoſe that are held of others as of 
ites . „ 


— Fires, the king. * 44 E. 3. 45. Curia. f 9 H. 6. 9. 44 Aſſ. 22. by 
Grant, all the juſtices.) OT 

pl. 47. cites 

S. C. + Fitzh. Grant, pl. 6. cites 8. C. Where it is ſaid that the king may di- 
firain out of his fee, that is in the other lands of h's tenant, it muſt be underſtood in ſuch other lands 
#s his tenant has in his own actual poſT-ion, and manured with his own beafts, and not in the poſ- 


* of his leſſee for lite, years, or at wl, for their beaſts are not ſubject to ſuch diſtreis, 
2 Init. 32. 


1 Pr. bi. 2. $ the king may diſtrain for a fee farm in all the lands of 
cls. 6. the farmer. J 44 E. 3. 45. 8 H. 6. 1. b.) = 


n—f iz. Grant, pl. 47. cites S. C. 


[3- If a teun be aſſeaſſed to a certain ſum, a diſtreſs may be 
taken in any fart ſubject to the diſtreſs for the whole duty. 
11 H. 4. 35. b.] | 

[4- If a corporation be amerced in B. R. this may be levied upon 
the vill ar land of the vill, or upon the gods which they have in 
their natural capacity. 8 H. 6. 1. a. b.] 1 

Ls 


Diſtreſs, 


C's. If a man Felde of the king by rent, &c. and the arrears in- 
cur, and the tenant lenſes it to another, the king may diſtrain ir 
the lands of the under-tenant for theſe arrearages in any place out of 
the land held, N. 17 Ja. B. between CaTFoRD AND OsMOND, 
per Hobart,] 

6. In treſpaſs for goods taken for diſtreſs in the high frreet, 
the ſtatute was rehearied in the commencement of the writ, and 
the concluſion was contra legem & conſuetudinem Anglia, &c. 
And adjudged good enough and purſuant; for it is made law 
and cuſtom by the ſtatute. Thel. Dig. 102. lib. 10. cap. 11. 
. 8. cites Mich. 19 E. 2. Brief, 842. | 

. The king may diſtrain for rent or fee-farm as well in land 
which is not held in him as in other, by all the juſtices; for the 
king may grant rent, fee-farm, &c. to hold of him in which a 
man cannot diſtrain. Br, Diſtreſs, pl. 87. cites 44 Aſſ. 32. 

8. The king may diſtrain in all other lands of his tenant for 
his rent-charge, and may diſtrain for his ſervices in all the other 
lands of the tenant, Contra of his grantee. Br. Diſtreſs, pl. 48. 
Cites 13 E. 4. 6. 

9. And if the king had had a rent time out of mind, and had nat uſed 
to levy it by difireſs by the tame time, his patentee cannot diſtrain. 
Br. Diſtreſs, pl. 48. cites 13 E. 4. 6. | | 

10. The king may diſtrain for his debt, and may make levy of 
the debt which the debtor owes to him, by levy of the tenants of 
the debtor, and take the rent of them, which ſhall be a good bar 
for them againſt the debtor who is their lord; quod nota. Br. Diſ- 
treſs, pl. 28. cites 21 H..7. 12. | 

11. The king cannot diſtrain for the debt of the baron upon the 
doꝛuer of the feme, nor in her inheritance, nor in the jeint purchaſe 
which ſbe has with her baron; but if the baron was indebred to 
the king befere the coverture, there the king may diſtrain in the 
dower of the feme; note the diverfity, Br. Diſtreſs, pl. 71. 
Cites F. N. B. 

12. C. was indebted to the king, and was ſeiſed of a third part of 
certain lands in N. and R. was ſeiſed of the other tæus parts as tenant 
in common, and the beaſts of N. and R. paſtured promiſcuouſly on 
the land. Upon proceſs to levy the king's debt, the Seri, took 
R. g cattle, and fold them; but held that ſuch taking was not 
good, though otherwiſe it would be if the cattle had been levant 
and couchant on the land of the king's debtor; and if my cattle 
are levant and couchant on the land of the king's debtor, the 
king may diſtrain them damage-feafant, but not for the debt; 
per the Ch. Baron, and two of the barons, but Snig ſeemed to 
doubt. Lane, 96, 97. Hill. 8 Jac. in 5cacc. Clare's caſe, 

13. Although the king may diſtrain in any of the lands of the 
tenant, yet it muſt be admitted, that if the tenant aliens any part 
of his lands, or if he deviſes, nay if he leaſes to a tenant at a rent, 
although but at will, the king cannot diſtrain upon thoſe lands, being 
no part of the lands originally charged with the rent; and ſo it is 
upon a recovery by elegit, and therefore even the crown is pre- 
Carious in this matter; the tenant may at any time determine 

M 4 that 


1 50 


Brownl. 17. 
S. C. but 
not 8. P. 


Pr. Barre, 
pl. 49. cites 
S. C. 
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151 Diltreſs, 


that right of diſtraining by aliening, by deviſing or ſetting his 
land. It is only liable qwwhilft it is in his own hands; Arg. 
2 Vern. 714, 715. Hill. 1715. in caſe of Attorney General v. 
Coventry (Mayor, &c.). 


(L) For an Amercement. 
I: what Place the Diſtreſs may be taken. 
[ y 


* Br. Di- [I. F OR an amercement in the fberiff*s tzurn for ſtopping a 


1 way, the ſheriff may take a diſtreſs through the whole 
—Br. Leet, county. 2 H. 4. 24. b. 8 R. 2. Avowry, 194-] 

pl. 23, and 8 

pl. 41. cites. S. C. Br. Amercements, pl. 13. cites S. C. 


cides S. © Fitzh. Diſtreſs, pl. I ©s Cites 3. Go 


Br. Court-baron, pl. 13. 


3 Di- [2. $2 where an amercement is 4vithin a hundred the lord of 
17% Wi the hundred may diitrain through the whole hundred, as well out 
,. Lezt, of the land as upon the land; for the amercement does not ex- 
us 28. ard tend to the land [only] nor iſſue out of it. +4 2 H. 4. 24. b. 
F&Þ* + 11H. 4. 89. b. For the juriſdiction of the hundred is intire 
Amerce- through the whole hundred. 13 H. 4. 9. b. 8 R. 2. Avow- 
NiENtS 
; ry, 194 ] 


pl. 13. cites 
Fr. Court-baron, pl. 13. cites S. C. Fitzh. Diſtreſs, pl. 19. cites S. C. 


S. 2. 
7 Br. Diſtreſs, pl. 18, cites S. C. Fitzh. Avowry, pl. 57. cites S. C. 


—_—_ Di- C3. The lord may take a diſtreſs for an amercement in a leet in 
we 5 1 his own land which is within the hundred, if he can find the cat- 
tle of him that is amerced ; for * amercement charges only the per- 

en and not the land. 47 E. 3. 13. 
Fitzh. Di- [4- So a diſtreſs may be taken for it in the high ſtreet. 


— 2 47 E. 3. 13. 

[152] Cs. But if a man be amerced in a leet a diſtreſs cannot be taken for 
Br. Dift-eſs, it of the goods of the party amerced in the lands which is in the hands f 
_ the king, though it be within the limits of the hundred ; for during 
Fi:zh. Di- this time it is out of the juriſdiction of the leet. 47 E. 3. 13-] 
ſtreſs, pl. 15. 
cites © II Y Leet, pl. 8. cites 47 E. 3. 12. 8 P. 
47 E. 3. 5. S. P. admitted. 


Br. Reſciſer, &c. pl. 5. cites 


(M) By a common Perſon. In the Houſe, 


[Or what other Place.] 


In ſuch caſe ¶ . A Diſtreſs for rent may be taken in a houſe, if the doors be 
the lord may open, elſe not; 46 E. 3. 26. b.] | 


ener into 


the houſe and diſtrain for rent or ſervice ; per Cur. 5 Rep. 92, 3. cites 38 H. 6. 26. 2. and 33 E. 3. 
Avow:y, 2 55. and he may diſtrain in the houſe, though lands are alſo held of him in which he may 


Citaing cites 29 Aſſiſe, pl. 39. 
| [2. [And] 


Fol. 671. 
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Diſtreſs, 152 


C2. [And] among the petitions of parliament of the 18 E. 1. See pl. 2. 
fo. 7. it is faid that he ſhall diſtrain for rent per pia et feneftras jut. 
prout a diſtreſs for rent may be taken in a houſe. 29 Af. 49. 

Moris gt.] | 

[3- A man cannot diſtrain for a rent-/ervice but in the land 
eut of awhich it iſſues. 8 H. 4. 18. b. 9 H. 6. 9.) | 

[4. As he cannot diſtrain in other land though it be within hit 
fee, 8 H. 4. 14. b.] 5 

[F. A diſtreſs out of his fee for ſervices is not lawful. 

17 E. 3. 43- 
766. A diſtreſs in a 2way within his fee was lawful at common 
law. 17 E. 3. 43.7 | i 

(7. A man may diſtrain for the rent of an houſe per gſtia et fe- See ple 2. 
neſtras ; among the petitions of parliament of 18 E. 1. folio 7. 
it is ſaid that he may diſtrain per oſtia et feneſtras prout moris eft ; 
it ſeems as if this was intended that he might go to the houſe, 
and take a diſtreſs, or take it out of the windows.] 

[8. If a man leaſes an advowſoen for life, rendering rent, he 
cannot diſtrain for this in tbe glebe. 11 H. 6. 5. | 

[9. If a man ſeaſes a manor to which an advowſon is appendant 
rendering rent, he cannot diſtrain for the rent in the glebe, be- 
cauſe the leflor hath nothing to do therewith. 11 H. 6. $.] 

[To. If a rent-ſervice iſſues out of land which is in ſeveral coun- 
ties, a diſtreſs for the whole may be taken in one county. 

18 E. 3. 32. b.] 

(11. If a rent-charge iſſues out of land lying in ſeveral counties, 

a diſtreſs for the whole may be taken in one county. 18 E. 3. 
2. b. | 

i rs So if a rent charge iſſues out of the land which is in the 

hands of ſeveral men, a diſtreſs may be taken for the whole rent 

upon the poſſeſſion of one: for all the rent iſſues out of every part. 

39 Aff. 4. adjudged.] 

(13. 52 H. 3. cap. 2. Nene ſball diſ/rain any to come to his court, This is in- 
which is not of his fee, or upon Thom he has no juriſdiction, by reaſon * of 
of his hundred or bailiavick, nor ſhall take diftreſſes without his fee or in —— 
in * place where he has no juriſdiction. And he that offends 2 be a ſeignory, 


W 5 x d not of 
priniſhed in like manner, according to the treſpaſs.] 92 = 5 


reſſ ect of reſiance. 2dly, Or that he has juriſdiction by hundred, wapentake, or bail wick. 
zdly, That he ſhall not take diſtreſſes out of his fee or place where he has a bailiwick or juriſdiction. 


2 Inſt. 104. 
ü *[153] 
13. Stat. Marlb. cap. 2. is a declaration of the common law, 
ſaving for the penalty hereby inflicted; and therefore if A. di- 
ſtrain B. and in a replevy A. avow as lord for rent or ſervice, B. 
pleads hors de ſon fee, and it is found for B.; A. ſhall not in this 
replevy be puniſhed by ranſom, &c. according to this act, but he 
muſt have an action upon the ſtatute et fic de ſimilibus. 2 Inſt. 
104, 105. 
14. A H. 3. cap. 15. I fball be lawful to no man | hp * 
thir fatute was, that whereas the king by his prerogative might diſtrain for his rents in any other lands 


of his tenant, being in his own actual poſſeſſion, though they were out of his fee and ſeigniory, divers 
lords took upon them alſo to diſtrain out of their fee, which was wrong and oppreſſiun. And whereas 
all 
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153 Diſtreſs. 


all the king's ſubjects ought to have free paſſage in via regia & communi ſtrata, as well to fairs and 
markets, as about their other affairs, the lords uſed to diſtcain in the highways 3 both which miſchiefs 
this ſtatute es remedy. 2 Inſt. 137. | 8 

Þ+ This is 79 be anderfa20 of di ſſtreſſes by reaſon of a ſrigniory, and not for diſtreſſes for vert. cb ar ges, 
Ec. or by reajon of a leet. 2 Init. 131. 

This branch is bu? in A ne of the common laxv, for regular'y no ſubject can diſtrain out of his 
fee and ſeigniory, and therefore if the lord do dittrain out of his fee, the tenamt may either have an 
act on of treſpaſs at the common law, or an action upon this ſtatute, but in ſme ſpecial caſe the lord 
by the common law may diſt ain out of his tee and ſeigniory; as if the lord come to diſtrain, and the 
tenant or any other ſeeing the lord come to diſtrain them, drive them to a place out of the fee of the 
lord, yet in this caſe the lord may diftrain them out of his fee, becauſe the lord had à vier if theee 
tirbin bis tun fre, by reafon whereor the lord ſhall be adjudged in a kind of poſſeFon of them; but 
Ii the beats go ouc of the tenancy of themtielves without enchalement betore the lord can diſtrain them, 
there the lord cannot giftraia them, thoden he had the view of them within his fee and feigniory, 
2 Inſt. 131. 


mo To take diſtreſſes aut of his fee ; 

chem dhe N 

lord may ſeiſe in the highway, for that is no diſtreſs but a ſciſure; but he cannot diſtrain for a Leit 
ſervice there. 2 luſt. 131. | 


Dry Ner in the highway, nor in the common flreet, but only tu the king or 
branch, 8 , © ** N 

Ss Ball hrs oncers, having ſpecial autority. 

be taden mot firmpliciter do make it utterly unlawful, as to take advantage thereof in bar to an avowry, 
but ſeeundum quid, that is to this purpole, that if the lord diftrain in the high ſtreet, or in the com- 
mon way, the tenant may have an 2Ction againſt the lord upon this ſtatute ; and the reaſon hereof is 
that whenſoever anything is prokibited by a flatute, the party ſhall have his“ ation upon the ſtatute, 
and the cffender ſhali be ff his contempt fined and impritoned; and ſo it is declared by act of par- 
Bament, as bath been aiways obſerved. Now it the tenant mould plead it in bar of the avowry, the 
king ſhould Joie his fue; for in that nature of- ſuit he cannot be fined, and therefore the tenant is to 
take his remedy by action upon the ftatute, wherein the King ſhall have his fine, &c. 2 Inſt. 131, 142, 
S. P. cited per Cur. 3 Lev. 38. Mich. 33 Car. 2. C. B. in caſe of Woodcroft v. 


Tompion. 

This ſtatute des not extend only to diſtreſſes between lord and tenant, but alſo to all other diſtreſſes 
whatſoever, as well at the king's ſuit, as at the ſuit of the ſubject, to there be other goods ſufficient; 
alio to all manner of executions, as well at the ſuit of the king as of the ſubject, with the like cautio 
as is aforeſaid, 2 Inft. 132. | | 

In writ upon this ſtatute he need not put the price of the chattel taxen. Thel. Dig. 209. lib. 10. 
Cap» 19. f. 1. cites Mitch. 3y E. 2. Brief, 242. 


15. In treſpaſs quare vi & armis fandtuar fregit, &c. et averia 
cepit, the bailiff juſtified for diſtreſs for iſſues for the king, and 
could nat find beaſts nor chattels of the plaintiff in any other place, and 
well. Br. Diſtreſs, pl. 34. cites 27 Aſl. 66. 

16. The party cannot diſtrain in ene county and drive it into an- 
ether, by reaſon of the ſtatute of Marlbridge, cap. 4. but ſhall 

[ 154 ] make ranſom, and this for rent. But it is doubted there if a man 
may do it for a fee, or an honour, or for ſuit, or caſtle-guard, Quære 
for homage if he diſtrains, and chaſes into another county. Br. 
Diſtreſs, pl. 36. cites 30 Aſſ. 38. | 

17. A man cannot diſtrain in a ſanftuary, Per Skipwith. 

Br. Diſtreſs, pl. 63. cites 29 H. 3. 16. | 
Br. Diftreſs, 18. Of common right a man cannot diſtrain for rent but in the 
p'- 1. cites Jand cut of which the rent is iſſuing ; but if the tenant grants to me, 

2 5 that if I am not paid the rent, that I ſhall. diſtrain in other land, 
this is good per tot. Cur. and there this is no new rent. Br. Rents, 
pl. 1. cites 9 H. 6. 9. 

19. And per Cand. if a man grants to me, that if I am not an- 
nually paid 105. rent at Michaelmas, that I. ball diſtrain in his land 

in 


Diſtreſs. 


in D. this is 2 good grant of the rent, and it is a new rent, Con- 
tra in the caſe above. Br. Rents, pl. 1. cites 9 H. 6. g. 

20. Note for law, that he who diſtrains beaſts may put them 
in a cliſe houſe if he ill give them food, for the diſtreſs in pound 
overt 18 only to the intent that the owner may give them food, 
Br. Diſtreſs, pl. 66. cites 33 UI. 8. 

21. The ſtat. Marlb, cap. 15. did not intend but for diſtreſſes for 
rent or ſervices, and not for thoſe things whereof no diſtreſs can 
be but in the highway; as toll-thorough due by cuſtom. Per 
Cur. Cro, E. 710. pl. 34. Mich. 41 & 42 Eliz. C. B. in caſe of 
Smith v. Shepherd. | 

22. A herict-cu/lom the lord may ſeiſe in the highway, ſor this 
is no diſtreſs but a ſeiſure; but he cannot diſtrain for a heriot- 
ſervice there. 2 Inſt, 132. 


(N) Ia what Places it may be taken for a culateral 
Cauſe. 


[ Freſh Suit. ] 


Fe; W HEN the herd is in view of the cattle, if the tenant to 
avoid the diſtreſs chaſes them into a place not within his 
diflreſs, yet the lord may take them freſhly; for he ſhall not 


have advantage of his own wrong. 44 E. 3. 20. b.] 


ſeems to be becauſe they are tranſitury, Br. Treſpaſs, pl. 296. cites 2 E. 4. 6. 


[2. But if the tenant, after the lord has the view, chaſes the 


cattle for other lawful cauſe out of his fee, and nat on purpoſe to 
avoid the difireſs, the lord cannot take them. 44 E. 3. 21.] 


If a man chaſes them out the lord may diftrain them. Br. Diftreſs, pl. 98. cites 11 H. 4 
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Co. Litt. 
161. a. S. P. 
—— A174 fo 
it is if any 
other perſon 
does it. Ibid, 


+* 7s. 


S. P. for when they are in his view they ſhall be adjudged in law in his poſſeſſion; the reaſon 


Co. Litt. 

161. a. S. P. 
—— if 
the lord had 


no view of 


them within his fee; or if the cattle after the view go out of the fee, the lord cannot diftrain them out 


of his fee. Ibid. 
pl. 98. cites 11 H. 4. 7. 


If they go out without chaſing, the lord cannot diſtrain them. 


Br. Diſtreis, 


[ 155] 


3. If a man comes to diſtrain for damage-ſeaſant ar for“ ſer- * Co. Litt. 


vices, and the diſtreſs goes into other land by chafing, he may 
take them in the other land. And per Jenney, if beaſts taken for 
diſtreſs eſcape, he who diſtrains may retake them when he will, 
Br. Diſtreſs, pl. 49. cites 13 E. 4. 8. | 


161. a. S. P. 
the lord may 
freſhly pur- 
ſue and di- 
ſtrain the 
cattle, and 


the tenant cannot make reſcous, though the place wherein the diſtreſs is taken is out of his fee; for 
now in judgment of law the diſtreſs is taken within his fee; and fo ſhall the writ of reſcous ſuppoie. 


4. If a man comes to diſtrain for rent or ſervice and ſees the If a man 


beaſts in the land, held, &c. and the tenant chaſes them out, the lor 
may purſue and take them, but contra for + damage-feaſant clearly. 
Per Brian Ch. J. Br, Diſtreſs, pl. 50. cites 16 E. 4. 10. 


beaſts in his ſoil, and the owner chaſes them out of purpoſe before the diftreſs taken, the 


comes to di- 
ſtrain for 
damage 
feaſant and 
ſees the 
owner of the 


ſoil cannot diſtrain them, and if he does, the owner of the cattle may reſcue them, for the beaſts muſt 


5. And 


be damage-feaſant at the time of the diſtreſs, and ſo note a diverſity, Co. Litt. 164» a> 
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: 5. And per Brian Ch. J. where a man comes to diſtrain for the 
15th granted to the king by parliament, and ſees the beaſts, and the 
other chaſes them out of the vill, the co/lefor cannet diftrain them 
in another vill, quod nota. Br. Diſtreſs, pl. 50. cites 16 E. 4. 10. 


8. P. though 6. If a man comes to diſtrain, and the party chaſes the diftreſ5 out 
he chals f the land, the other may freſbly purſue, and take the beaſts for 


them into 


the land of diſtreſs. Br. Avowry, pl. 13. cites 34 H. 6. 18. 


another. . 
Br. Nuſance, pl. 14. cites 9 E. 4+ 35- If a man chaſes them out, the lord may diftrain them. 


Br. Diſtreſs, pl. 98. cites 11 Hf. 4. 7. Br. Diſtreſs, pl. go. cites 44 E. z. 20. 
See ate 8 Ann. cap. 14. I. 2. at tit. Rents (W. d). 


7. If beaſts eſcape into my land the lord may diſtrain them ; 
contra if he retakes them before that the lord diſtrains them, and 
though they were levant and couchant by 40 days, it the owner takes 
them before the lord, there the lord ſhall not diſtrain them, but 
if he finds them there, if they were there but an hour the lord 
may. diſtrain them. Br, Diſtreſs, pl. 97. cites 10 Hy 7. 21, 


(O) [Where the Cattle gcaße, &c. into the Land 
liable.] PI. 1 to 8. 


See pl. 2. LI. I F the cattle of a ſtranger eſcape into the land holden they may 

contra. — be diſtrained Heng they are not levant and couchant.. 

ls. Co. Litt. 47.) 

| 2828 2. If the cattle of a flranger eſcape into the lands holden, &c. 
ot. 672 they * cannot be diſtrained. 48 E. 3. 34. 2 H. 4. 16. b. contra 

Ine H. 7. 1. b. Curia. A - 

[3- But the cattle of the tenant himſelf may be diſtrained if 
they eſcape there. 48 E. 3. 34.] 

LA. $2 if there be arrearages, and after the tenant aliens, and 
after the cattle of the alienee eſcape there, yet they may be diſtrained; 
for this is not any eſcape. 2 H. 4. 16. b.] 

[5. If a ffranger keeps or cauſes his cattle ts be kept in a place 
where, & c. they may be diſtrained; for this is not any eſcape. 
2 H. 4. 16. b.] | | | | 

[156] (s. So if a ſtranger hath notice that his cattle hath uſually, or are 
accuſtomed to be in the place where, & c. they may be diſtrained 
for this is not an eſcape. 2 H. 4. 16. b.] 

[7- The grantee of a rent-charge cannot diſtrain the cattle of a 
ſtranger which come there by eſcape, and are freſhly purſued by 
the owner, demurrer. Trin. 17 Ja. B. between RETNOIn 
AND CAKELEY.] | 


[(O. 2) At what Time it may be taken, Pl. 8. to 
| the End of the Roll, Pl. 16.] 


J Rep. 64, [S. If a man leaſes for years rendering rent, and the rent is be- 


eagle ag bind, and after the term expires the leflor cannot afterwards diſ- 
| | train 
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train for the faid rent. (It ſeems to be intended that he held over.) cites 
14 Aff. 11, 


14 H. 4. 31.] accordant. 
kei. 96. pl. 5. Mich. 22 H. 7. Anon. S. P. All the court of C. B. held clearly, that 
the leſſor may diſtrain for the rent, notwithſtanding the term is paſt; and that if the leſſor will he may 
diſtrain the beaſts for damage - feaſant, but ſays Hankford and Hill held contra. 14 H. 4. 31. Idee 
quære, and ſays, ſee 11 Hf. 7. fol. 12. Treſpaſs. Where rent is reſerved upon a leaſe for years 
at Eafter and Michaelmas, for one year ending at Michaelmas, there he cannot diſtrain after Michael 
mas; for the term is expired, Br, Diſtreſs, pl. 73+ cites Doctor and Student, lib. 2. 


(o. For rent due the laſt day of the term, the leſſor cannot dif- 
trainz becauſe the term is ended before the rent is due; for the 
leſſee hath the whole day to pay it. Co. Litt. 47.] . 
[10. If a man leaſes land for years rendering rent, and after Cro.J. 442. 
the Ice holds over the term, the lefſor cannot diſtrain upon the bn 15- 5-C. 
land, for the rent incurred during the term, becauſe the leaſe was it: —— 
ended before, and the leſſee not in privity of the leaſe. 14 H. 4. 31. chat the 
per Hill and Hankford. Mich. 15 Jac. B. R. between HARRISON * — — 4 
AND METCALEF, per Curiam, this being moved in arreſt of judg- ——— 
ment, and the poſtea ſtayed accordingly. Contra 23 H. 7. 96. granted, was 
Per Curiam Kelleway.] — 
ng before 
the diſtreſs taken, ſo that the defendant had no title to ayow, judgment was given for the plaintiff, 


LI. If a man be ſeiſed in fre or for life of a rent charge, and 8. C. cited 
after the arrearages incurred he grants over the rent to another, he & 
himſelf cannot afterwards diſtrain for the arrearages incurred before the Vaugh. 40, 
grant, becauſe now the arrearages are divided from the freehold 4+ 
of the rent, and ſo the diſtreſs gone. Co. 4. Ognell, 50. b. per 


Curiam.] | 

[12. The /ame law is of a rent-ſervice. Co. 4. OGNELL, 50. b. 
per Curiam.] 

[13. If Jefſee for 20 years makes d leaſe for 10 years reſerving Lat. 211. 
rent, and arrearages incur, and after leſſee fer 20 years dies, by — _ 


which the reverſion and arrearages deſcend to his executors, the Cur... 


executors, and executors of executors, may diſtrain for the arrearages 1 _ 
32 = = 


incurred in the life of the teflater, becauſe theſe arrearages were 7: *.. 
never ſevered from the reverſion, but theſe executors have the tit. Reats 
reverſion, and rent is annexed thereto, and in the ſame plight as (S. b). 
the teſtator himſelf had it, in as much as they repreſent the 

perſon of the teſtator, and it is not like a reverſion which de- 

ſcends to the heir, and the arrearages go to the executors. Trin. L157 J 
3 Car. between WaDñR axD MarshH, adjudged in a reple- 

vin.) 
[14. An attachment by cattle in an action of freſpaſt ought not 
to be made in the night. Hill. 37 Eliz. per Curiam.] a 


[15. So a diftreſs for rent-ſervice, or rent charge, cannot be in For the te- 
| nant ĩs to be 


the night. Co. Litt. 142.) 

| attendant 
upon the land all the day to pay his rent; but he is not compellable to attend in the night. 9 Rep. 66. 
a. Paſch. 9 Jac. in Mackally's caſe. 7 Rep. 7. a. Tin. 29 Eliz. C. B. in Milborn's caſe. 


S. P. cites 12 E. 3. tit. Diſtreſs, 17. and 11 Hf. 7.5. a. accordingly. S. C. cited 4 Le. 218. 
. 352, ——— Br. Diſtreſs, pl. 99. cites 11 H. 7. $+ Bruwnl. 176. S. P. as to rent-charges 


p 
in cale of Read v. How. 


[16, But 
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157 Diltrets, 


© Rep. 66, 16. But a man may diſtrain cattle damage-foaſunt in the night, 


cha for otherwiſe perhaps the cattle will be gone before he can take 
exſe _— them. Co. Litt. 142. 
7 Rep. 7. 4» 


in Milborn's caſe, S. P. and cites 10 E. 3. 21. accordingly. Br. Diftrefs, pl. 99. cites 11 f. 7. 64 
S. P. 


17. If a man leaſes for years rendering rent, and the rent 
is arrear, and the ferm expires, he cannot diſtrain, but fhall 
have action of debt; quod nota bene. Br. Diſtreſs, pl. 19. 
cites 14 H. 4. 31. | 

18. In per que ſervitia, if > man grants a ſcigmery fer term of 
life, the remainder over by fine, and the tcnant attorns to the grantee 
for life, ſaving his acquittal, and the grantee grants the acquittal, 
and after dies, he in remainder cannot diſtrain till he has granted 
the acquittal likewiſe ; by all the juſtices, in a note. Br. Con- 
feiſion, pl. 54. citcs 18 E. 4. 7. 

19. It a man grazts a reverjien depending upon a term, rendering 
rent, he cannot dfttrain till the particular eſtate be determined, 
and then he may diſtrain for all the arrears, but by ſome he may 
diſtrain immediately if the beaſts of the grantee come upon the 
land; quzre; for per Moyle, he has nothing to do till the term 
be expired. Br. Diſtreſs, pl. 47. cites 10 E. 4. 4. 

20. Ss upon a leaſe for term de auter vie, and ceffrty que vie dies ; 
for in thoſe caſes the reverſion is determined. Br. Diſtrefs, pl. 73. 
cites Doct. & Stud. lib. 2. | 

21. If the tenant offers the fealty, and the lord refuſes, there he 
cannot diſtrain after before a new regueſt, and this ts the perſon, 
and not upon the land. Br. Tender, pl. 24. cites 21 E. 4. 17. 

22. So of homage ; the reaſon is, in as much as it thall be done 
by the tenant in proper perſon, and not by deputy. Ibid. 

23. If the lord diftrains for rent arrear at a certain day his te- 
nant's cattle, and he ſues a replevin, &c. and the lord avows for 

the rent, &c. and the tenant pleads hors de fon fee; if the lord 
( pendant that plea ) diftrains for rent behind at anzther day after, the 
tenant ſhall have a writ of recaption, becauſe the lord's title 
ſhall be tried by the firſt plea. But otherwiſe it is if the tenant 
in the firſt replevy pleads vient arrear, cr levied by diſtreſs, then 
(pendant that plea) the lord may diſtrain for the rent behind at 
a day after, becauſe that the ſeigniory is there confeſſed, and the 
tenant ſhall not have a recaption. F. N. B. 71. (M). 
*[ 158] 24. In replevin the caſe was, the defendant avowed for a rent- 
Lev.43- charge due in the year 1660, and afterwards he diſtrained and avoau- 
3 eld for other part of the rent-charge due a year before, viz. anno 1659, 
285, ag f 
S. C. held and this diſtreſs was taken of the cattle of another perſon who 
accordingly was then tenant of the lands; and upon demurrer the queſtion 
— was, whether he was eſtopped to avow for the arrears of the rent- 
ter Mallet, charge before the * year 1660? and adjudged that he was not; 
and judg- but that if he had given an acguittance to the laſt day of payment he 
ment for the . BRA ; 
conufant, could not claim the rent due before, becauſe that was his volun- 
nifi, &. * tary act and deed, and ſhall be received to claim againſt as 
| 12 ut 


Diſtreſs. 
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but in an avowry for rent he may avow for all, or part, at his — Rm. 
pleaſure, and the firſt avowry thall not bar him from avowing _— 
or rent before, Sid. 44. pl. 1. Mich. 13 Car. 2. B. R. Pal- g. C. 44. 
tor rent betore, 1d. 44+ * +» I, IC!l, 13 I. 2. * . al- S. C. ad- 
mer v. Stabick. judged for 
the defend - 


ant. The reaſon that Mallet went upon was, becauſe an avowry is a thing upon record, and more than 


an acquittance. 


Keb. 95. pl. 84. Palmer v. Strotwick. S. C. adjornatur, ——— Ibid. 113. 


pl. 15. S. C. adjudged accordingly.— S. |'. by Powell J. Comb. 59. Trin. 3 Jac. B. R. in cafe 


of Fountain v. Gnales. 


only, for in the tit caſe it is an eſtoppel, but in the latter it is only evidence. 


25. A leaſe was made for one year, and fo from year to year, 
guamaiu ambabus partibus placuerit, rendering 121, a year rent ſo 
long as the lefleeFihould occupy the premiſes. The leſſor diſ- 
trained for a year and a half due atter the making the leaſe. 
Exception was taken that he could not diſtrain for the rent after 
the year was determined, fince it was but a leaſe at will; ſed non 
allocatur; for it was a good leaſe for two years, and after that at 
will. Ld. Raym. Rep. 170. Hill. 8 & 9g W. 3. Bellafis v. 
Burbricke. | | 


us, that the law is contrary.— 8. P. and that the leſſee entered, ard was in poſſeſſion 


And he ſaid, that there is a diverſity as to an acquittance, that where the 
acquittance for the laſt quarter is under the plaintiff 's hand and ſeal, and whe.e it is under his hand 


1 Salk. 209. 
S. C. but 
S. P. does 
not appear. 
Lutw. 
211, 214. 
S. C. & S. P. 
adjudged a 
cordingly. 
z Salk. 
136. S. C. 
ſays the re- 
porter tels 
for two years 


— PO Sun 


and an half, and the rent being in arrear the leſſor diftrained ; and adjudged that he could not by law, 
becauſe by this agreement there was an eftate for two years created, and no more; the other was a 
growing intereſt, or eſtue at will, which being a diſtinct eftate from the firft, cannot be ſubject to the 
arrears of the firſt, 3 Salk. 135. pl. 1. 9 W. 3. C. B. Stanfit v. Hicks. Ld. Raym. Rep. 280. 
Stanfill v. Hicks. S. C. adjudged per tot. Cur. that the dittreſs was unlawful; for the intereſts are 
different, and therefore the ſecond eftate cannot be anſwerabie for the debts of the former eſtate, which 


was before determined. 


26. 11 Geo. 2. cap. 19. /. 1. Enables the landlord or any perſon 
by him impowered, in caſe of rent arrear, to diſtrain goods fraudulently 
carried off the premiſes by tenant for life, lives, years, at vill, or at 
8 within 30 days after ſuch carrying «ff, and to ſell, or 
otherwiſe diſpoſe of the ſame, as if diſtraiued upon the premiſes, unleſs 
fold before bona fide, and for a valuable confederation, to any perſon 


not privy to the fraud. 
S. 2. Provided that no landlord fhall ſeize goods fold bona fide, and 


fer a valuable conſideration, ts any perfon net privy to ſuch fraud. 


(O. 3) At what Time for Rent after their being 


taken in Execution. 


- 0 AS E by an executor againſt W. bailiff of the liberty of 


the dutchy of Lancaſter in Norfolk, and declared that 


D. C. on 6 June 1712, took an eftate of teflatrix from Mich. for 
one year, and fo from year to year as long as beth parties ſhould pleaſe, 
at 70 l. A year's rent being due 6 Ofteb. 1713, M. cepit bona & ca- 
talla D. C. in & ſuper, Ec. ter- exiſten ad valentiam 2001. The 
executor poſt captionem & ante amotionem bonorum & catal- 
lorum, &c. and the teſtatrix in vita ſua dedit W. notitiam 
de reddit” predict” fic debit, and ſhe then demanded of W. the 
ſaid rent out of the ſaid goods and chattels, which he refuſed to 
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pay, but carried off, and removed the ſame from the premiſes 
contra formam ſtatuti in eo caſu edit' & provis'. Upon not 
guilty there was verdict, and judgment for the plaintiff in C. B. 
and judgment affirmed in B. R. Hill. 6 Geo. per Powis, Eyre, 
and Forteſcue. Reſolved, 1it, The action may be maintained by 
the executor or adminiſtrator, there being a right veſted by the 

atute 8 Ann. cap. 17. in theſe goods. The act is a general pro- 
hibition, that no goods, Sc. lying or being upon any meſſuage, c. 
ſhall be liable to be taken by virtue of an execution, &c. on any pre- 
tence whatſoever, wnleſs the party at whoſe ſuit, & c. Mall before 
the removal, Qc. pay to, c. all ſuch ſums, c. as ſhall be due 
for rent, provided the ſaid arrears de not amount ta more than one 
year's rent, or if more, on payment of one year's «rent, &c. and the 
Peri, Sc. is required to levy and pay to the plaintiff, as well the 
money fo paid for rent as the execution money. And the duty of the 
officer is when he has notice to keep the goods till payment, but 
if he removes he tranſgreſſes the act, and he is liable to an action 
by the party who is injured and aggrieved; the ſheriff has power 
to levy the money, as well for the landlord as for the plaintiff in 
execution. Where the injury is to the perſon, all fails by the 
death of the party; but ar 6: it is to the eſtate, in any manner 
whatſoever, the action ſurvives if the eſtate ſurvives. Theſe 
goods are not to be removed, but to remain as a pledge, and it is 
a ſort of poſſeſſion in the landlord; and this act of the officer 
not only injures this poſſeſhon, but the intereſt and property of the 
landlord. It is ſtronger than an action for not ſetting out of tithes, 
becauſe there is only a demand for a particular tenth part, but no 
particular property; for till ſeyerance he had no right but to an 
undivided tenth part. A year's rent is ſecured againſt all events. 
2dly, That the action was well founded, and the officer well charg- 
ed; for the notice was to him of what was due, and then it was in- 
cumbent upon him not to have removed the goods till ſatisfaction 
had been made. Notice to the plaintiff in execution was no no- 
tice to the ſheriff; but if it were to him, and not to the ſhe- 
riff, ſhould the ſheriff be liable? As to what is reaſonable no- 
tice, it is not appointed by the act. Eyre J. ſaid, that without 
notice he could not tranſgreſs the act, but if he has notice the 
action is reaſonable. But per Forteſcue, when the law does not 
determine it, the party muſt take notice, eſpecially here, when 
the act fays, he ſhall not remove, &c. When there is a condi- 
tion in 2 will, the party muſt take notice in law and equity, 
but here was notice according to the equity of the thing, and 
the right perſon had notice. Where no perſon is directed to give 
notice, it is at his peril, Hill. 6 Geo. B. R. Wyndham v. Palgrave. 


(P) Pound. [What it is, and] how he ſhall de- 
mean himſelf towards the Diſtreſs. 


Lr. A Pound overt is a pinfold made for ſuch purpoſes, or 
the cloſe of him that diſtrains, or the cloſe of a ſtranger, 
with his conſent where the diſtreſs is taken, Co. Litt. 47-] 
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| [2. A pound-covert, or cloſe, it when the diſtreſs is impounded 
in an houſe. Co. Litt. 47.] 

3. He that diſtrains any thing that hath life, ought to impound 
it in a lawful pound, within three miles, in the ſame county. 
Co. Litt. 47. b.)] 

[4- But if a man diſtrains dead goods, as utenſils of an houſe, 
or ſuch like, which may take damage by wet or weather, and 
the like, he ought to impound them in an houſe, or other 
pound-covert, within three miles, in the ſame county; for if he im- 
pounds them in a pound-overt, he ought to anſwer for them. 

Co. Litt. 47. b.] 

[. If a man diſtrains cattle and puts them in a pound-overt, the 
owner ought to beep them at his peril. Co. Litt. 47. b. for it is 
lawful for him to come there for this purpoſe.) 

[6. But if he puts the cattle in a pound-covert, or cloſe, there 
he ought to keep them at his peril, and yet he ſhall not have any ſatiſ- 
faction for it. Co. Litt. 47. b.] 

[7. If a man takes a diſtreſs, and puts it into a pound-overt, Br.Treſpaſs, 
and the horſe which he diſtrains /eaps three times over the pound, Pla 50. cites 
which is as high as it is uſed to be, and therefore he takes the Bs 
horſe and ties him with a rope to a paſt in the ſame pound, and af- pl. 86. cis 
ter he ftrangles himſelf, yet this will not excuſe him, but he may *: C. 
be puniſhed in an action of treſpaſs. 27 Af, 64. adjudged.]J * 

8. If a man takes a cv for a diſtreſs, he cannot mill her; for yay. 96. 
though the cow be the better for it, yet he ought not to do S. C. but 
ood to the owner without his conſent, and perhaps the owner _- _—_ 
would have come before any damage by this came to the cow, — J. 
and if it periſh by this, yet he that took the diſtreſs may diſtrain 147. pl. 6. 


again, and ſo he is at no damage. H. 4 Jac. B. R. between _— wy 
* — 7 
BACSsHAW AND GALLIARD, per Curiam. 3 
8. P does 


not fully appear; but it is ſaid that a eiſtreſs may nat be uſed, becauſe he hath it by law only as a 
gage. Noy, 119. S. C. & S. P. reſolved, and Noy cited S. P. reſolved in one Prideaux's caſe, 
becauſe it is a puniſhment to the owner, and in cuſtodia legis. It was argued per Cur. that it a 
man taker a diſtreſs, he cannot work it : for it is only the act of the law that gives him power to the 
diſtreſs; for he has no property in it, nor poſſeſſion in jure. Ow. 124. Mich. 7 Jac, C. B. in cats 
of More v. Conb am. Ste tit, Eſtray (E), pl. 2. S. C. 


Io. Writ of beaſts taken in one county, and carried into ano- 
ther county, upon the ſtatute of Marlebridge, cap. 4. and 
Weſtm. 1. cap. 16. was maintained without making mention of 
the ſtatute in the writ, Thel. Dig. 118. lib. 10. cap. 28. f. 4. 
cites 30 Aſſ. 38. . | 

11. Diftreſs taken for damage feaſant cannot be converted to his 
own uſe, but ſhall be uſed as a diſtreſs. Br. Diſtreſs, pl. 81. 
cites 28 H. 6. 5. | 

12. If a man takes quick-chattels as diſtreſs, he ought to put 
them in pound overt, ſo that the owner may give them ſuſtenance z 
but of chattel dead a man may put it <vhere he pleaſes, but if they 
are corrupted in his default, he ſhall anſwer for them. Br. Dit- 
treſs, pl. 25. cites 9 E. 4. 2. per Choke J. | 

13. Treſpaſs of taking ſheep, and detaining them till he paid 
545. for deliverance of them, the defendant juſtified tor diſtrefs 
Vor. IX. N for 
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for relief, and that he took the 548. ſor their eating, abſque hoc 
that he took it for the deliverance, and by the juſtices it is no 
plea; for if he did give them victualt, he cannot compel the party 10 
pay for it ; for the diſtrainor is not compellable by the law to give 
them ſuſtenance: And if they agree after the diſtreſs upon this ſum, 
yet it is us excuſe, but that it is for the deliverance. But if they 
agree at the time of the diſtreſs taken, that he ſhall give to them 

{ 161 ] victuals, and that he ſhall have 20 8. for it, this is a good bar- 
gain. Br. Diſtreſs, pl. 52. cites 21 E. 4. 53. 

14. If a beaſt be put into a place in which there are ſharp ſpikes, 
by which the beaſt is fuck, though it be a public pound, the diſ- 
trainer ſhall anſwer for it, for it is his pound; Arg. 12 Mod. 660. 
in caſe of Vaſper v. Edwards, cites Doct. and Stud, c. 27. 

15. A pound-overt is every place where the owner of the diſtreſs 

may come and give them food, and be no treſpaſſor for their being 
there. Br. Diſtreſs, pl. 72. cites Doct. and Stud. lib. 2. 

16. Beaſts taken damage-feafant drove inte another country and 
ſold there is an abuſer. And. 65. pl. 129. Mich. 23 & 24 Eliz. 
Pleadal v. Knap. 

17. If the lord takes a diſireſs for an amercement in a leet, he may 
either {ell it or put it into the pound at his pleaſure. 8 Rep. 51. b. 
Trin. 30 Eliz, C. B. Grieſley's caſe. 


3 Le. 235, 18. Beaſts taken in withernam may be worked. Le. 220. 


. pl. 302. Mich. 32 & 33 Eliz. C. B. Chamberlain's caſe. 


—— Becauſe they are de/iwvercd to bim in lien of bis cwne Arg. 12 Mod. 660, Hill. 13 W. 3. 


19. If there be a com within a town, that if a butcher Rills any 
beaſts within the town, and ſells the fleſh within the market, he ſhall 
pay 2d. for every hide, and that the bailiff may diſtrain the hide for 
the 2 d. if denied; admitting the cuſtom good, and the diſtreſs 
of an hide well taken, yet the bail: cannot tan the hide to prevent 
its being rotten, for the cuſtom to diſtrain the hide does not 
enable them to lan it, for the property is quaſi altered thereby, 
the marks by which it might be known being taken away from 
the owner ſo as he cannot have it again; adjudged, Cro, E. 783. 
Mich. 42 Eliz. Duncomb v. Recve and others. 

20, But by Popham, in ſome caſes a man may meddle with 
and uſe a diſtreſs where it is for the benefit of the owner; as if 
one diſirains armour he may cauſe it to be ſcoured to avoid ruſt ; 
or if one diſtrains raw cloth, he may cauſe it t be fulled. Ibid. 

And if th 21. If a man puts cattle in n prund-covert or cloſe, there he 
dir, he hall ought to keep them at his peril, and yet he thall not have any ſatiſ- 


be ſaid a l 4 : 
treſpaſſor ab faction for it. Co. Litt. 47. b. 

initio. 

Het. 76. Hill. 3 Car. C B. Perkins v. Butterfield, ——5;1 Hen. 3. ena: that the owner ſhall not 
fay fer keeping the cattle, but may feed them bimſelf. MZ 


22. Where one diſtrains dead goods, or things inanimate, he 
muſt put them in a pound-covert within three miles of the place, &. 
and in the ſame county ; for if he put them in another open pound, 
and they be ſtolen, or receive damage, the perſon diſtraining 
will be anſwerable for them. Co, Litt. 47. b. A 

23+ 


Diſtreſs, 


23. A diſtreſs of ive cattle may be kept in any open place in the 
landlord's own grounds, or in the grounds of another by his con- 
ſent, as well as in the common pounds, if he give nztice to the 
owner of the cattle «vhere they are ; but if he gives no notice, and 
the cattle die for want of food, the landlord muſt make ſatisfac- 
tion for them. Co. Litt. 47. b. 

24. Cattle taken as a diſtreſs cannot be worked; for it is only 
the act of the law that gives power to the diſtreſs; for the dif- 

trainor has no property in the diſtroſa, nor poſſethon in jure; cites 
21 H. 7. replevin. A man has return irrepleviſable, he cannot 
work them; for the judgment is to remit them to the pound 
there to remain. Ow. 124. Mich. 7 Jac. C. B. in caſe of Moor 
v. Conham, cites S. C. 
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Cro. J. 148. 
S. P. but a 
cow may be 
mil ted, be- 
cauſe for the 
owner's be- 
ne it.. 
If one has 
beaſts deli - 
vered to * ing 


in withernam, he may work them; becauſe he bas them in lieu of his own beaſts, and it is reaſonable 
that he ſhall have their labour and uſe for their paſture. D. 280. a. Marg. pl. 14. cites it as agreed 


for law by the juſtices. Hill. 33 Eliz. C. B. 


25. In treſpaſs for taking two horſes from his cart laden qwith 
corn, the defendant juſtified as a diſtreſs for rent-ſervice iſſuing out 
of the land where, & c. The Court were of opinion, after ſeveral 
debates, that the diſtreſs was well taken, Sid. 440. pl. 9. Hill, 
21 Car. 2. B. R. Webb v. Bell. | 


L162 
Vent. 36. 
Welch Vs 
Bell. % Co 
and ſays it 
appeared alfg 
in the de- 
claration 


that there wa? a ſervant in the cart, and therefore it was inſiſted that the cart and horſes were privi- 


leged; et adjornatur. Raym. 238. S. C. but S. P. does not appear. 
but not S. P Freem. Rep, 106. S. C. but not S. P. 


26, Defendant diſtrained a frunl, and being informed that 
there were things of value in it he cauſed it to be corded to prevent 
damage; and for that he was adjudged a treſpaſſor ab initio; 
cited per Twiſden to have been fo adjudged before Rol Ch. J. 
Vent. 37. Trin. 21 Car. 2. B. R. 

27. If turves lie upon a common damage-fcaſant, though for this 
a commoner may diſtrain them, yet he cannot bura them, 
2 Jo. 193. Paſch. 34 Car, 2. Bromhall v. Norton. 

28. One cannot break open the outer door to diſtrain for rent; per 
Ch. J. But per Pollexfen, if the outer door be open one may 
break open the inner door. Comb. 17. Paſch, 2 Jac, 2. B. R. 

29. If a landlord come into a houſe and ſci/es upon ſome gad 
as a diſtreſs in name of all the goods in the houſe, that will be a 
good ſeiſure of all; but he muſt remove them in convenient time at 
common law ; and now fince the late ſtatute of V. M. immediate- 
ly, except it be hay ar carn and here for that the ſeifure was on 
Monday, though of barrels of beer not eaſily removeable, if at 
all without damage, and no removal till Wedneſday, when the 
defendant took them by virtue of a replevin, in which the leſſee 
and not the diſtrainant was made defendant, and beſides the 
plaintilF quitted poſſeſſion of them the two intervening nights, 
and had not the poſſeſſion at the time of the taking by virtue of 
the replevin, without which there could be no reſcous, the plain» 
tiff was nonſuited; in this caſe it appeared alſo, that the diffraine 
ant drew beer out of ane of the barrels; which per Holt Ch. J. 

| 5 | mad 


2 Lev. 73 8. C. 


Wood. Iaſt. 
191. 


* See (H), 
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S. P. Arg. 
Ld. Raym. 
Rep. 720. 

cites 

27 Aſſ. 64. 
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Although 
the party 
might enter 
into the 
houſe and 
diftrain the 
goods, yet 
in a reaſon- 
able time le 
ought to re- 
move them, 


Diftreſs. 


made him a treſpaſſor ab initio as to that barrel only. 6 Mod. 215, 
Trin. 3 Ann. B. R. in cafe of Dod v. Monger. 

30. If lands in diſtant counties are demiſed by one demiſe, reſerving 
ene intire rent, the diſtreſs taken in the one county cannot be 
driven into the other; per Holt Ch. J. but otherwiſe if the coun- 
ties and hundreds are contiguous; per Cur. Ld. Raym. Rep. 55. 
Trin. 7 W. 3. incaſe of Walter v. Rumbal. 

31. A. diſtrained an hog damage-feaſant; per Holt, he ma 
put him in a aun, t. 1 Salk. 248. pl. 3. Paſch. 12 W. 3. 
B. R. Vaſper v. Eddowes. 

32. A ceminen pound is the pound of the diſtrainer for the time, 
and if he will uſe it he muſt take care to keep it fo, and if it be 
in a broken condition, or an improper pound for the thing to 
be impounded, as a pig, &c. and the diſtreſs eſcapes, the dif- 
trainor ſhall not take advantage of his own neglect fo as to bring 
treſpaſs afterwards. 12 Mod. 664. Hill. 13 W. 3. Vaſpor v. 
Edwards. | | | 

33. Common pounds are either by cuſtom, tenure, or agreement, 
among the inhabitants of a vill or manor, and not by common 
law; per Holt Ch. J. 12 Mod. 664. in S. C. 

34. A diſtreſs may nat be tied, for that would be a miſuſer, 
and amount to a converſion; per Gould J. 12 Mod. 661. Hill. 
13 W. 3. Vaſpor v. Edwards. | 

35. Diſtrainer cannot tan raw hides though it be for their pre- 
ſervation, cites Cro. E. 783. Nor milk c;xvs to preſerve their 
milk, or fave them from hurt, cites 1 Roll. Abr. 673. though it 
be allowed, Cro. J. 148. that kine may be milked to prevent 
their being ſpoiled ; per Powis J. who ſaid that he took Roll. Abr. 
to be law. 12 Mod. 662. Hill. 13 W. 3. in cafe of Vaſpor v. 
Edwards. 

36. If the plaintiff ſuffers the diſtreſt to eſcape by his ou conſent, 
this is a diſcharge of the treſpaſs, but then it muſt be ſhewn in 
the bar; per Gould J. 11 Mod. 21. pl. 1. Hill. 1 Ann. B. R. 
in caſe of Jaſper v. Eadowes. 

37. If a landlord diſtrains for rent, and Tecpr the gods on the 
premiſes longer than a reaſonable time, which the law allows him to 
remove them in, he is a treſbaſſir ab initio, cited by Forteſcue J. 
2 Ld. Raym. Rep. 1427. as a caſe between CARTWRIGHT AND 
CoMBrER at niſi prius, tried before the Earl of Macclesfield when 
he was Ch. J. of B. R. 

38. No jultification can be good for deftroying a thing diſtrain- 
ed; for all diſtrefles ought to be ſafely kept. 8 Mod. 330. 
Mich. 11 Geo. Sparks v. Keeble. 

39. In zreſpaſs for entering his land defendant pleads an entry 
and diftreſs for rent. Plaintiff replied, that defendant continued upon 
the land 6 days, and had eight bailiffs there. On demurrer judg- 
ment was for the plaintiff; for the Court ſaid, that by the com- 
mon law a perſon that diſtrains was obliged to carry off the diftreſ*s 
immediately, and put it into a pound-covert, or a pound-overt, and not 
detain it on the land, and that the preſent caſe is not within the 
ſtatute 2 W. & M. cap. 5. And Reynolds J. ſaid, that the very 


reaſon 
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reaſon why ſhocks of corn could not be diſtrained at common #4 pur 
law, was, becauſe they could not be carried off without damage N 15 
to the tenant, which implies, thac a carrying off the diſtreſs is overt or 


neceſſary. Barnard. Rep. in B. R. 3, 4. Mich. 13 Geo. Grif- cloſe; but 


at Common 
fin v. Scott. law no di- 


ſtreſs could be impounded on the premiſes, and for that reaſon ſheaves or ſhocks of corn were not di- 
{trainable for rent, becauſe nothing could be diftrained but what might be returned in as good a con- 
dition as it was in when the diſtreſs was taken, but after a removal ſheaves of corn could not be reſtored 
in the ſame condition, cites Co. Litt. 47. a. and therefore the ftatutz 2 W. & M. . 1. cap. 5. 
gives the leſſor pixwer to diſtrain ſheaves of corn, &c. and ts lick up and detain the ſame upon the place 
Where it wwas frund; but that is only in the particular caſes mentioned in that act; per Cur, 2 Ld, 
Raym. Rep. 1426. Mich. 13 Geo. in caſe of Griffin v. Scott & al', 


40. 11 Geo. 2. cap. 19. /. 10. Perſons lawfully diſtraining for 
any kind of rent, may impound the fame, { whatever kind, in ſuch 
place, or on ſuch part of the premiſes, as ſhall be maſt convenient for 
ſecuring the ſame, and lo appraiſe, ſell, and diſpoſe of the ſame upon the 
premiſes, as in like caſe may be done off from the premiſes by the 
2 W. & M. or the 4 Geo. 2. And any perſons may come and go to 
and from ſuch place, or part of the ſaid premiſes, where any diſtreſs 
fer rent ſhall be impounded, and ſecured as aforeſaid in order to view, 
appraiſe, and buy, and alſo in order to carry off aud remove the ſame 
on account of the purchaſor thereof, and that if any pound-breach, or 
reſcous fhall be made of any goods and chattels, or ſtach diſtrained for 
rent and impounded, or otherwiſe ſecured by virtue of this act, the 
perſon or perſons aggrieved thereby ſhall have the like emedy, as in 
caſes of pound-breach or reſccus is given and provided by the ſaid 
flatute, 


(P. 2) What ſhall be ſaid a Reſcous of the Diſtreſs. [ 164 ] 


I. HERE a lord comes ts diſtrain and ſces the beaſts, and 8. P. but 
the tenant perceiving it, chaſes the diſtreſi out, & e. the Þ* may pur- 


. Y fue and take 
lord thall not have writ of reſcous; for he never had poſſeſſion of thank wins 


the beaſts; per all the juſtices. Br. Reſcous, pl. 13. cites fee in Nat. 
Brev. in the 


21 H. 7. 40. writ of reſ- 
cous. Br. Reicous, pl. 24. cites 14 H. 4. and 44 E. 3. ——lf the {ord diftrains cattle cut of bis 
fee in lands not held of him, the tenant may make reſcous, unleſs in ſome ſpecial caſes, as if the lord 
come to diſtrain his cattle which he ſees then 2vithin bis fee, ang the tenant or any etber, to prevent the 
lord to diſtrain, drive the cattle out of the fee of the lord into ſome other place out of his fee, yet may 
the Herd fe follow and diſtrain the cattle, and the tenant cannot make retcous, albeit the place 
where the diftrels is taken is out of his fee. For now in judgment of law the diſtreſs is taken within 


his fee, and ſo ſhall the writ of reſcous ſuppole. Co. Litt. 161. a. 


2. Reſcous is when the lord in the land held of him diffrains 
for his rent arrear, if the diftreſs is reſcued from him. Litt. ſ. 237. 

3. So if the lord comes on the land to diſtrain, and the tenant or 
another will not ſuffer him. Litt. ſ. 237. 

g. Reſcous is a taking away and ſetting at liberty againſt law a Reſeous is 
diſtreſs taken, or a perſon arreſted by the proceſs or courſe of law. 2 _ 4 
And all is one as to the point of the diſeiſin to reſcue the diſ- fe 


treſs er it is taken, and beforehand to rejt and withſtand the thecartle, or 
N taking 
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the thing of taking of it; but yet it is no reſcue till it be diſtrained. 
which the Co. Litt. 160. b. 


reſcous is 
ſuppoled to be made; for if one comes to arreſt a man, or to diſtrain, and he is diſturbed to do it, he 
Mall not have a writ of reſcous, but an action on the caſe, F. N. B. 102. (F). 


&. If the tenant reſcues the diſtreſs, and after is diſſeiſed of the 
tenancy, yet the afſiſe lies againſt him for the diſſeiſin done of the 
rent by the reſcous. Co. Litt. 160. b. 

6. When a man has a diſtreſs, and the beaſts, as he is driving 
them to the pound, ge into the houſe of the owner, if he that dit- 
trained them demands them of the owner, and he delivers them 
not, it is a reſcous in /aw Co. Litt. 161. b. 


(Q) Reſcors of a Diſtreſs. Ih may make it. 


[And what Remedy the Diſtrainer has where the 
Diſtreſs was with Cauſe. Roll, pl. 6.] 


175 lord di- LI. IF 2 man diſtrains my cattle without a cauſe, yet a ſtranger 
ſtrains his cannot of his own head reſcue them from him; for he 
tenants hath good cauſe to have them againſt him. 39 E. 3. 35. b.] 


attle, and a X f ; 

2 [2. If a man diftrains my cattle together with the cattle of . S. 
cattle, for wil heut cauſe, F. S. or 1 may juſtify the reſcue of all. 39 E. 3. 
tent or ſer- - b. per Tho ] 

ce behind, 99* U. P 1 
when there is not any rent or ſervice behind, the ſtranger may reſcue his own cattle, but not the te- 
nant's as it ſeems. And that as it ſeems by the ſtatute of Marlbridge, cap. 3. which wills, non ideo 
puniatur dominus per redemptionem, yet the opinion of Thorpe, M. 31 E. 3. is contrary ; for he 
fays, the ſtranger may reſcue as we'l the tenant's cattle as his own; + quzre. F. N. B. 102. (E) 
and in marg. cites S. C. ＋ Ibid. in the new notes there (b) ſays, and note 4 E. 6. Diftreſs, 74. 
contra. See 6 E. 4. 11. 5 E. 4. 10, 11. 19 H. 7. 48 E. 3. 33. 3 H. 4. 22. 22 Hf. 6. 37. contra 
29 E. 3. 35. 4 Co. 11. b. Bevill's caſe. | 


*[ 165 ] 
S. P. per C3. If a diſtreſs be taken / gozds without a cauſe, the :wner 
Cur. Ld. may reſcue them. Co Litt. 47. b.] | 


Raym. 105. 

Mich. 8 W. 3 in caſe of Cotſworth Vs Detiſon. 1 Salk. 247» pl. 2. S. C. & 8. P. in a note. 
there. 

And. 31. U. But if a diſtreſs be taken without a cauſe and put into the 
35255 pound, the 64vn'7 canuct break the pound, and take them out; be- 


26 H. 8. cauſe they are in the ciſfody of the Jaw. Co. Litt. 47. b.] 
S. P. in | | 

C. B. _—— Penel. 30. pl. 48. S. P. accordingly by the juſtices of C. B. and ſeems to be S. C. 
S. P. per Cur. La. Raym. Rep. 105. Mich, & W. 3. in cafe of Cotſworth v. Betiſon. 

1 Sauk. 247» pl. Zs. S. Go & S. . 


C5. If a man fades cattle damage-feaſant, and puts them into a 
Fol. 674- pound, and the owner that hath common there makes freſh ſuit and 


— finds the doors unlocked, he may juſtify the taking out the cattle in a 
parco fracto. Co. Litt. 47. b.] 


[6. But if the owner breaks the prund, and takes out his goods, 
he that diltrained them may have his action de parco {a 
an 
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and may alſo take again the goods diſtrained where he finds them, 
and impound them again. Co. Litt. 47. [b.] 

7. Reſcous by guardian of the land an heir of W. B. for diſtreſs 
fer amercement, and the defendant made reſcous, and there it was 
agreed, that if a man diframs tortionſly, the cu, of the beaſts 
may make reſcous. Br. Reſcous, pl. 12. cites 39 E. 3. 35. 

8. But it was agreed, Paſch. 4 E. 6. that if a man diſtrains 
tortioufly and puts them in pound, that the owner cannot break the 
pound and take them out; for they are in cuſtody of the law. 
Ibid. 

9. If a man diftrains tortioifiy, the owner of the beaſts may 
make reſcous. Br. Diſtreſs, pl. 26. cites 39 E. 3. 35. But P. 
* 4 E. 6. it was agreed that F he diſtrains tortiouſſy and 7mpounds 
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Br. Reſcous, 
pl. 12. cites 
S8. Cales. 
* Br. Di- 


them, the owner cannot take them out; for they are in cuſtody of ſtreſs, pl. 74. 


the law. Br. Diſtreſs, pl. 26. 


Citcs 8. . 


& d. P. by 


the juſtices for law. 


10. If the Herd diſtrains without cauſe, yet the tenant cannot make 
rc/cous, per Mombray, Br. Reſcous, pl. 25. cites 40 E. 3. 32. 

11. If a man ditrains my beaſts which come into his land by eſcape, 
I may reſcue them, but if I keep or put them there, or if I have 
notice that they uſe to go there, this is no eſcape. Br. Reſcous, 
pl. 5. cites 2 H. 4. 16. 
112. In cafe of a diſtreſs for 2d. a ſcore of ſheep of any ſtranger 
paſſing per & trans the ſaid will, and if it was denied on requelt that 
they uſed to diſtrain, it was inſiſted that a man cannot preſcribe t9 
diſtrain fer it via regia, for that it is againſt the ſtat. of Marl- 
bridge, cap. 15. and cited 17 E. 3. 1. 43 E. 3. 40. 11 R. 2. 
Avowry, 87. 17 E. 3. 43. that where a lord diſtrained in an 
highway, the tenant might have treſpaſs or make reſcous; and 
that againſt a ſtatute one cannot preſcribe, and cites 9 H. 6. 56. 
and Dyer, 232 and 273. But this exception was not allowed; 
for it was held that his fatute did not intend but for diſtreſſes for 
rents and ſervices, and not for thoſe things whereot no diſtreſs can 
be but in the highway. Cro. E. 710. pl. 34. Mich. 41 & 42 Ehz, 
C. B. Smith v. Shepherd, 


S, P. Br. 
Dittreſs, 
pl. 12. 


Mo. 574. 
pl 93. S. C. 
adjudged 
that that 
preſe ption 
is not good 
nor reaſon- 
able to take 
toil for pa- 
age in via 
regla, and 
the inherit- 
ance of 
every man 
in paſlage in 
viis regis is 
precedent to 
all preſerip- 


tions. But if the party ſhews cauſe for the toll, as if he is bound to repair the bridge or cauſey, &c. 
then it may be reaſonable cauſe for the commencement of the toll and preſcription 3 but tor toll tra- 


See tit. Toll (A), per totum. 


verſe it is clear that a man may preſcribe. 
5 


13. The rent muſt be behind, or elſe the tenant may make reſ- 
cous; for if no rent be behind when the diſtreſs is taken, how can 
the reſcous amount to a diſſeiſin of the rent, when none is due: 


Co. Litt. 160. b. 


111664 


Where a2 
man di- 
ſtrains the 
tenant cannot 
make reſcous 
though no 


rent be arrear, quod nota bene. Br. Reſcous, pl. 16. cites 9 H. 7. 2. 


14. And % it is if the tenant reſts the lord to diſtrain when 
there is no rent behind, this can be no diſſeiſin of the rent for the 
cauſe aboveſaid, and this (as it appears by Littleton) holds as well 


in the caſe of a rent-ſervice between lord and tenant, as in caſe of 
N 4 a rent» 


— 


od tr ws? DEI. Fe De e 
2 . > — "FE . "£85! 
«WA! 


a rr nn 
3 9 ot) 2 


1 Salk. 247. 
Po» 2. Mich, 
S W. 2. 
C. B. Cotſ- 
worth v. 
Per tiſe n, 
S. P. accordingly. 
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a rent-charge, &c. And ſo I heard Sir Chriſtopher Wray ſay 
that he had adjudged it. Co. Litt. 160. b. 

15. And that which the tenant may do when there is no rent 
behind, may a flranger do, if his beaſts are diſtrained. Co. 
Litt. 160. b. 

16. If the tenant tender the rent to the lord when he is to take the 
difireſs, if notwithilanding the lord will diſtrain, the tenant may 
make reſcue. Ut ſupra. 

If the rent of the lord be behind, and the lord difirains the 

cattle of the tenant in the highway w * Op his fee, the tenant may 
make reſcous; for that it is defended by law to diltrain in the 
1 0 8 av. Ut ſupra. 

7. And by the ſame reaſon, if the lord will diſtrain averia ca- 
rucc; where there is a ſugſcient diſtreſs to be taken bejides ; Wr if the 
lord will diſtrain any Au that is n:t diſtrainable, either by the 
common law, or by any ſtatute, the tenant may make reicous. 
Co. Litt. 160. b. 161. a. 

18. If the /ord crming 2 diſir ain had ns tea of the cattle within 
his fee, though the tenant drives them off purpſely, or if the cattle 
themſelves ier the view go gut of * or if the tenant after the 
View removes them fer any other cauſe than to prevent the lord of his 
diſtreſs, then cannot the lord diſtrain them out of his fee, and if 
he does the tenant may make refc2us. Co. Litt. 161. a. 

19. Where goeds are diſlrained without cauſe, the owner may 
reſcue them Here they are impaunded, but he cannot afterwards 
break the pound and take them out, becauſe they are then 1 in the 
cuſtody of the law. Co. Litt. 47. b. 


Ld. Raym. Rep. 104, 105. S. C. & S. P. held accordingly. 


20. If the lord diſtrains bis tenants cattle, and a firanger's cattle, 
for rent or ſervice behind, where there is not any rent or ſervice be- 
hind, the firanger may ref we his cavn cattle, but not the tenant's, 
as it ſeems. And that, as it ſecms by the ſtatute of Marlbridge, 
cap. 3. which willeth, non ideo puniatur dominus per redemp- 
tionem 3 yet the opinion of Thorp, M. 31 E. 3. is contrary; 
for he ſays, the ſtranger r may reſcue as well the tenant's cattle as 


his own. Quære. F. N. B. 102 (E). 


(Q. 2) Reſcous. Writ and Plcadings. 


I. ] N writ of reſcous made of goods and merchandizes reſcued, 
for which toll ought to be paid, the writ was, that the 


chattels were taken at S. er the til, and would have detained 


them according to the law, &c. and that the defendants reſcued the 
ame clattels without ſaying where the reſcous was made, and yet 
held good; for it hall be intended at the place where the taking 
Was. Thel. Dig. 99. lib. 10. cap. 9. l. 6. cites Mich. 30 E. 3. 20. 
2. S0 in treſpaſs for taking an gray. Thel. Pig. 99. lib. 10. 

cap. 9. ſ. 6. cites Brief, 333. | | 
| 3. Reſcous, 
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3. Reſcous, becauſe the plaintiff diſtrained in his foe in B. in Br. General 
land held of him, and the defendant made reſcous, and the defendant — e 
aid, that he held tauo acres there of the plaintiff, and three acres there Br. I 
of N. and the plaintiff would have diſtrained in the three acres which tes Joines, 
are out of his fee, and the defendant made the reſcous. "The plaintiff \." 2 ng 
ſaid, that he came to the two acres to have diſtrained, and ſaw the Thel. Pig. 
beaſls there, and the defendant perceiving it chaſed them into the three 36: 5 N 
acres, which are cut of his fee, and the plaintiff came there freſhly cid S. C. 
and would have diſtrained, and the defendant made reſcous vi & 
armis. Cand. demanded jud&ment of the writ, which is, that he 
diſtrained within his fee, and now he confeſſes that it is out of 
his fee, and in this caſe he ought to have writ accordingly ; but 
"Thorp [awarded him to] anſwer z for there is no other form of writ 
in this caſe ; and alſo when he came to the two acres to diſtrain, 
and you perceiving it chafed them into other land, it is lawful 
for him to purſue and diſtrain there, and this taking refers to the 
firſt place; by which the plaintiff ſuid, that he was harrowing in 
the two acres, and when he had finiſhed it went to the three acres to 
perform his overaigne, prout, &c. ab/que hoc that he chaſed for this 
cauſe, and the others e contra, and ſo the cauſe in iſſue. Br. Rei- 
cous, pl. 3. cites 44 E. 3. 20. 
4. Where a man avsws fer rent, and after diſtraint and avows 
fer homage, and the plaintiff ſues recaption, and after in the avowry 
diſclaims to hold of the defendant, by this he has not abated his re- 
caption; and ſo ſce that a man may have recaption again/t him 
who has net tenure if he diſlrains twice for one and the ſame cauſe ; but 
if he diſtrains for rent of one day, and after, pending the ſame re- 
plevin, diſtrains for rent of another day, recaption does not lie. 
Br. Recaption, pl. 4. cites 47 E. 3. 22. | 
5. And alſo it ſeems there, that where a man diſtrains for one 
cauſe, and after for another pretended cauſe which 1s not true, yet re- 
caption does not lie, and the iſſue was, if he took the ſecond di- 
ſtreſs for the firlt cauſe or not? Ibid. 
6. In reſcous of diſtreſs it was awarded a good plea, that he had Br.Reſcous, 
a great waſle adjoining to his manor, and he put his beafls there, and * 3 
they eſcaped into the place where, & c. and the plaintiff too them, and S. P. 
he made reſcous ; nota. Br. Diſtreſs, pl. 12. cites 2 H. 4. 16. 
7. But it was ſaid, that if a man bee his beaſts in the place, or Br. Reſcous, 
has notice that they uſually came ts this place, this is not an eſcape * e 
quod nota. Br. Diſtreſs, pl. 12. cites 2 H. 4. 16. S. P. 
* 8. Writ of reſcous upon diftreſs taken for rent arrear; it was + Br. Reſ- 
ſaid, that + riens arrear, and Þþ ne unques ſeiſie, are good pleas cous, pl. 18. 
in writ of reſcous, quod non negatur, tamen quzre inde. Br, ©** 


; E.4.2, and 
Reſcous, pl. 6. cites 2 H. 4. 22. EE 


P | contra that 
it is no plea ; for he may aid himſelf in replevin and ſuffer the diſtreſs, per Choke; quere inde. — 
5. P. Br. Reſcous, pl. 20. cites 6 E. 4. 11. ft Ne ungut ſeifie after the limitation is no pleas, 
per Yelveiton; contra in avowry. Br. Reicous, pl. 29. Cites 6 E. 4+ 11. ul 168] 


9. In reſcous the plaintiff was compelled to ſhero for what rent 
he diflrained, and for what term being in arrear and otherwiſe ill, 


by which he ſhewed the tenure, and for 20 d. arrear ſuch a feaſt 
| he 
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he diſtrained, and the defendant made reſcous; the defendant 
took exception becauſe he did not allege ſciſin, et non allocatur. 
Br. Reſcous, pl. 7. cites 8 H. 4. 2. | 

10. By which he /aid that where A. B. granted to the plaintiff the 
feigniery, the tenant did not attorn, by which he made reſcous, et non 
allocatur without fhewing that he is tertenant or other authority. 
od. - | 
11. And therefore he ſaid that he as ſervant to the tertenant, and 
by his command, made the reſcous. Ibid. 

12. In reſcous the defendant to the wi & armis pleaded net guilty, 
and 10 the reſcous (aid that the plaintiff's ſervant t99k the defendant's 
ſheep in his ſeveral in C. and he made. reſcous, abſque hoc that he ſocl 
them in A. priſt, &c. et adjornatur. Br. Reſcous, pl. 9. cites 

H. 6. 1. | ; 

f 13. In reſcous the plaintiff cunted that R. aas ſeiſed of tao houſes 
and held them of him by fealty and two ſhillings rent payable at Eaſter 
annually, of which ſervices he was ſeiſed by the hands of the ſaid R. as 
by the hands F His very tenant, and for the 28. rent arrear ſuch a 
feaſt he diſtrained, and the defendant made reſcous; the defend- 
ant pleaded unques ſeifie per my les mains, priſt, and the others e 
contra; per Newton this is no plea in this action, for here the le- 
nure is enly traverſable and ns ather thing. Br. Reſcous, pl. 10. 
cites 22 H. 6. 27. 

14. And from hence it follows that riens arrrar is no plea in this 
action, by which Priſot imparled, and the like Paſchx hoc anno. 
Ibid. 

15. Reſcous that he diftrained T. in D. for ſervices, & c. and he 
made reſcaus, it is no plea that the plaintiff diſtrained in S. abfque hoc 
that he dijtrained in D. for he ought to juſtify the reſcous, per tot. Cur, 
by which Pole /a:d he diſirained in four acres in S. which was the 

Franktenement of the defendant, by auhich he made reſcous, abſque hoe 
that he diflrained in D. but after he ſaid that he was ſeiſed in fee of the 

zur acres in S. and the property of the beaſts were in him, and the 
plaintiff diſtrained, by which he made reſcous, abfque hoc that the plain- 
tf diftrained in D. priſt, and the others e contra. Br. Reſcous, 
pl. 11. cites 22 H. 6. 54. 


Br. Aſſiſe, 16. Reſcous may be and yet nit vi & armis, Br. Reſcous, 
—— 26: pl. 2. cites 33 H. 6, 
S. C. 


17. In rcſcous hors de fon fee is a good plea, per Cur. Br. Iſſues 
Joines, pl. 26. cites 38 H. 6. 26. 

Thel. Dig. 18. Reſcous becauſe he difrained for rent-arrear for three days, 
: ag = = and the defendant made reſcous, and it appeared that the third day was 
eites Trin. nat come at the time of the taking, by which the defendant demanded 
9 H. 7. 4. judgment of the count, and that the writ abate, and per Cur. the 
1 count is good; for if he had any cauſe to diſtrain the defendant cannot 
achudged make reſcous, and the matter is only to the action for the third day. 
39 H. 6. 7. Br. Reſcous, pl. 14. cites 39 H. 6. 7. 

1169 19. In reſcous it is no plea that he held by other ſervices, or the 
like, for if he holds of him it is not lawful for him to make reſcous. 
Er, Reicous, pl. 18, cites 5 E., 4. 8. and 7 E. 4. 19, 20. 

280. Rien 


Oiltreſs. 


20. Rien arrear is no plea in reſcous, but he may ſuffer the di- 
ſtreſs, and aid himſelf in replevin. Br. Eſtoppel, pl. 162. cites 
5 E. 4. , 8. and 7 E. 4. 19, 20. | 

21. Reſcous, and alleged tenure and ſeiſin by the hands of his te- 
nant as his very tenant, and that he diſtrained, and the tenant made 
re/cous ; the defendant ſaid that ne unques ſeiſte per my les mains after 
the limitation aſſiſe, and the belt opinion was that it is no plea z 
for if he has ſeigniory there he may diſtrain, fo !raver/e the tenure 
and not the ſciſiu, for no limitation ts given in reſcous, but in replevin, 
and aſſiſe, and writ of right. Br. Reſcous, pl. 17. cites 5 E. 4. 
* 2. a : | 

_ In reſcous the defendant pleaded hors de fon fee, and per 
Cur. this is no plea in this action nor in treſpaſs; but he Ha ſay 
that it is held of a flranger, and ſo hers de ſon fees and then a good 
plea, and fo he did. Br. Reſcous, pl. 19. cites 6 E. 4. 4. 


169 


Br. Seifin, 
pl. 29. cites 
5 E. 4. 62. 
S. C. 


* It ſnould 
be 62. 


In reſcous, 
if the plain- 


tiff ſuppoſes 
that be di- 


trained 


within his 


fee, and the otber made reſcous, there hors de ſon fre is a grod plea, per Cur. Brooke ſays, uære if be may 


reply for rent-charge ; for it ſeems that there is no other form of writs Br. Reſcous, 
38 E. 3. 
3 


23. And per Choke and Danby Ch. J. the ſame year, fol. 87. 
where the tenant holds by 2d. and the lord incroaches 4d. the tenant 
may aid it by reſcous and ſpecial pleading, and ſhall not be drove ta ne in- 
Jule vexes, or contra formam feoffamenti. Ibid. 

24. 89 in affiſe. Ibid. 

25. Contra in avowry. Ibid. 

26. In reſcous, the defendant pleaded always ſeiſed after the li- 
mitation, and the plaintiff would have demurred, and the defendant 
durſt not demur, the reaton ſeems to be, that a man may diſtrain 
* never was ſeiſed, quære. Br. Reſcous, pl. 23. Lites 

4. | 
: 27. If a man ſends his ſervant to diſtrain for rent, or ſervice, or 
damage-feaſant, and reſcous be made upon the ſervant, the maſter 
ſhall have the writ of reſcous and not the ſervant, for the wrong is 
done to him who ought to have the rent or ſervice, or is dam- 
nified, &c. F. N. B. 101. (F). 


28. If a collector or ſub-collector dirains for fifteenths, and reſ- 


cous be made, he ſhall have a writ of reſcous, &c. F. N. B. 101. 

F). 
ö * If the king's bailiſf diſirains for rent, and reſcous be made, 
the bailiff ſhall have the writ of reſcous, and not the king. 
F. N. B. 102. (B). 

30. If the feriff ſend to the 4 of the liberty to levy fines and 
amercements for the king, and the bailiff diſtrains certain cattle, 
and the reſcous is made. Now the /ord of the liberty ſhall have a 
writ of reſcous of the reſcous done to the bailiff, and for the battery 
and aſſault made upon him, and for the loſs of his ſervice, and all in 
one writ. F. N. B. 102. (B). a 


31. In reſcous, &c. the plaintiff declared that he had diſtrained 2 Roll. Rep; 


pl. 22. cites 


40 ſheep of the defendant's, and 80 of R. S. i, damage-feaſant, and 153. f. O. 


that the defendant took, chaſed, and reſcued all of them ; the defendant 
Juſtified the putting his 40 ſoeep in the place where, as for common, 


Haughton, 
ſaid that in 
treſpaſs the 


and defendant 
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might juſ- and that the plaintiff de injuria ſua propria chaſed them, and that 


tity the 8 1 . 
Sos the the defendant would have taken them from him, but they ran 


Qheep of among ſi the other 80 ſheep of R.S and flocked with them, and be- 
R. S. to ſe- cau/e be could not ſever them, be chaſed them, &c. quæ eſt eadem reſ- 
3 cuiho. Upon a demurrer the plintiff had judgment, for though 
own, but as the defendant had ſome colour to reſcue his own theep, he had 
te diivis none to rcicue the ſheep of a ſtranger who appeared not to have 


_ 3 any right of common. He ſhould have ſaid, * that he chaſed 


& ſo by any them all to ſuch a place to ſever them. Cro. J. 568. pl. 6. Paſch. 
Means, quod p - 2 X .: oO L - ; 

—— <a. 8 Jac. B. R. Jennings v. Playſtoe 

conc: ſſit, but ſaid that if defendant had put the ſheep of R. S. into the common again, it had been 
go a, judgment for the praintif?, Palm. 172, Genings v. Plaiddo, S. C. adjudged for the plain- 
tiff. But Doderidge ſa d that defendant might have aided himſelf in pleading, if he ſaid after, that he 
ha” ſevered the 40 ſheep, and had reſtored the do to the plaintitf. 
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32. It was agreed in a caſe by Hobart, that where a man 
brought an action de parco fracto, and declared upon the breach 
of a pound, and alſo of the taking out of beaſts; and the de- 
fendant as to the taking out of the beaſts, pleaded nt guilty, and 
as to breaking of the pound he ſaid, that he wwas lord of the 
foil upon which the pound ford, and that he brake off the lock and put 
a lock of his own; and Hobart ſaid in this cate, that he ought to 
plead the general iſſue, for in verity this is not any breach of the 
pound, except the beaſts come out of it; aud Jones J. was of 
opinion, that if he put out the beaſts this action would not lie, 
becauſe the freehold was in him, but he ought to have a ſpecial 
ation upon the caſe. Win. 80, 81. Paſch. 22 Jac, C. B. Anon. 


(Q. 3) Pound-breach. What is. And how 
puniſhed. 


1. M' HERE one breaks the pound and takes the diſtreſs, yet he 
| who diſtrained may retake them and put them in again, 
notwithſtanding that he may have parco fracto; quod non ne- 
gatur. Br. Avowry, pl. 13. cites 34 H. 6. 18. 

2. The diſfrainer may have parco frafo for the breach of the 
pound, and nat the lord. Arg. 12 Mod. 660. cites Dr. and Stud. c. 27. 

3- A. brought parco fracto, and declared upon the breach of a 
pound, and alſo of the taking opt of beaſts; as to the taking out 
of beaſts the defendant pleaded Not guilty, and as to the breaking 
the pound he ſaid, he was /ord of the ſoil on which the pound ſtood, 
and that he broke the lock and put a I of his own. Per Ho- 
bert, be ought to plead the general iſſue, for in truth this is not 
auy breach of the pound except the beaſts come out. And per 
Jones ] if he put the beaſts out he may not have this action, be- 
cauſe the frechold was ii him, but he ought to have a ſpecial ac- 
tion on the caſe. Winch. 80. Paſch. 22 Jac. C. B. Anon. 

4. If the dear of the pound be open, it is no pound-breach to take 
the diſtreſs out of it; per Powell J. 2 Lutw. 1262. Trin. 7 W. 3. 
Alwaycs v. Broom. | | 
| 7 | 5. 2. 


Diſtreſs. 


5. 2 W. M. fot. 1. cap. 5. f. 4. Upon any pound-breach or 
reſcous of gods diſtrained for rent, the perſon grieved fhall in a ſpecial 
action upon the caſe recover treble damages and cofls againſt the . 
fenders, or againſt the owner of the gcods if they come to his uſe. 


170 
This is only 


meant treble 
damages and 
ſingle coſts 5 
and he may 

ſac e tner the 


owner or the actual offender in all cafes, and the owner if the goods come to his uſe or poſſeſſion, but 
if he recovers againſt the offender, he ſhall not fue the owner afterwards. Sir Barth. Shower s Ob- 


ſervations, ut ſupra, ful. 162, 163. 


6. If the owner breaks the pound and lets the diſtreſs go, the 
diſtrainor may have a parco fracto, or may retake the diſtreſs ; per 
Gould J. 12 Mod. 661. Hill. 13 W. 3. Vaſpor v. Edwards. 


(Q. 4) Eſcape. What Remedy lies. 


1. IF a man difrains beaſts, and they go back to the owner of their 

own accord, he who diltrains cannzt retake them by reaſon of 
the firſt diſtreſs unleſs he comes freſhly ; for there is negligence in 
the diſtrainor; per Danby J. Br. Diſtreſs, pl. 25. cites 


9 E. 4. 2. 
2. Where the perſon diſtraining puts the diſtreſs in a broker: 


pound, or ſuch as cannot keep the thing impounded, and the diſtreſs 4 


eſcapes, he cannot maintain an action for the ſame treſpaſs, and 
its being a common pound varies not the cafe. 12 Mod. 658. 
662, 664. Hill. 13 W. 3. Vaſpor v. Edwards. 

3. If difireſs taken damage-feaſant eſcapes, the diſtrainor cannot 
bring zreſpaſ5 unleſs he ſhews that the eſcape wwas without his default, 
and ſaying that it was without his conſent and will is not ſuffi- 
cient. 12 Mod. 658. Hill. 13 W. 3. Vaſpor v. Edwards. 

4. But if they eſcape without his default, he has other remedy ; 
becauſe he cannot otherwiſe ſecure them than by impounding z 
for he cannot tie them; per Powis J. 12 Mod. 662, in caſe of 
Vaſper v. Edwards, cites 27 Af. pl. 64. | 

5. $9 if they are ſole out of the pound-overt he is not anſwerable 
for them, nor remedileſs unleſs the things ſtolen were not proper 
to be put into a pound-overt; per Powis J. 12 Mod. 662. cites 
Co. Litt. 47. b. 


(Q. 5) Death of Beaſty in the Pound; at whoſe 
Loſs it ſhall be. 


1. 1 F the beaſts di- in pound after offer of ſufficient amends, this is 

at the peril of the owner if they are in pound-overt ; but if 
they are not in pound-qvert, this is at the peril of the diſtrainor. But 
if the a?urit of the king comes to deliver them, and the diftrainor refifts 
it, there if they die, this is at the peril of the diſtrainor, and the 
owner ſhall recover his damage by action upon the ſtatute for dif- 


obeying the writ. Br, Diſtreſs, pl. 72. cites Doct. and Stud. 
lib. 2. WE 
2. If 
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® If the di- 
tre is was for 
rent; per 
Powis J. 
12 Mod. 

66 3. in S. C. 


[172] 


Diſtrels. 


2. If cattle diſtrained be put in pound-overt, the owner at his 
peril muſt feed them, and if they die the diſtrainor ſhall bring his 
action, or * diſirain again; per Powis J. 12 Mod. 662. cites 
D. 280. Co. Lit. 47. Dr. and Stud. 102. and ſaid, that the reaſon 
is becauſe he has loſt his pledge without any fault in him. 


(Q.6) Actions and Pleadings. 


1. W RI T of treſpaſs for diſtreſs :alen in the high ſercet, con- 

trary to the ſtatute of Marlebridge, was w:thout ſaying 
contra pacem, and yet adjudged good. Thel. Dig. 114. lib. 10. 
cap. 24. ſ. 1. cites Mich. 19 E. 2. Brief, 842. 

2. [So] writ of diſtreſs taken in the high ſtreet, contrary to the 
ſtatute of Marlebridge, was without ad grave damnum, and yet 
held good. Thel. Dig. 115. lib. 10. cap. 25. f. 1. cites Mich. 
19 E. 2. Brief, 842. | 

3. It ſeems by the argument of a recaption, that where a man 
diſtrains, he HD ſhew for what cauſe he diſtrains, or at leaſt if he 
ſhews cauſe this is material as to the recaption, though he ayows 
for other cauſe. Br. Diſtreſs, pl. 61. cites 28 E. 3. 92. and 
Fitzh. tit. Recaption, 6. | 

4. It was granted per Cur. that of rent, if the tenant tenders 
upon the land, the other cannot diſtrain. Br, Diſtreſs, pl. 36. 
cites 30 Aff. 38. a 

5. If a man takes benſ?s for one thing, yet when he comes into 


court of record he may make avowry for what thing he pleaſes ; per 


Cur. 3 Rep. 26. cites it as adjudged Mich, 34 E. 1. tit. 
Avowry, 232. 

6. Of taking in the high ſireet a man ſhall not have replevin, but 
writ upon the ſtatute. Thel. Dig. 117. lib. 10. cap. 27. ſ. 8. 


cCites Trin. 11 R. 2. Avowry, 87. 


7. But otherwiſe it is of oxen of his plough, cr ſheep, taken 
2gainſt the ſtatute, Thel. Dig. 117. lib. 10. cap. 27. ſ. 8. cites 
Trin. II R. 2, Avowry, 87. Qurre, 

8. If the rent of three terms be arrear, and the /ard diſtraius for 
the rent of the firſt term, and the tenant ſues replevin, and the lord 
auszug, and tenant pleads hors de ſon fee, or other ſuch thing which 
brings the ſcigniory in debate, there the lord cannot diſtrain for 


the rents of the other terms till the ſeigniory be tried; per Rick- 


hill for law, quod conceditur per all the juſtices. Br. Diſtreſs, 
pl- 14. cites 7 I. 4. 4. 

9. In treſpaſs between lord and tenant upon difireſs, the tenure is 
only traverſable. Br. Traverſe per, &c. pl. 360. cites 10 H. 6. 24 

10. Contra in avowry, note the diverſity. Br. Ibid. 

11. In treſpaſs the defer:dant ſaid that he leoſed io the plaintiff for 
Io years, rendering annually 20 f. at tao feaſts, &c. and for 108. 
arrear he diſtrained, and the plaintiff was not permitted to ſay 
that de fon tort demeſne without fuch cauſe z3 but ſhall fay that de 


ſen tort demeſne alſque hec that he leaſed, or abſque hoc that any rent 


was arrear. Br. De fon tort, & c. pl. 29, cites 10 H. 6. 3. 
17 | 12, Treſpaſs 


Diſtreſs. 


12. Treſpaſs of three horſes taken; Suliard ſaid, aCtio non 
for J. S. was ſeiſed of the cloſe where, &c. and held of him by 
fealty and 10 8., &c. and for the ent arrear he came and found 
the horſes levant and couchant, by which he took them, and with- 
in his fee; the defendant ſaid that they eſcaped in default of in- 
cl;ſure of the tertenant, who ought to incloſe it, as he «vas chaſing 
them in the highway. Suliard ſaid they were levant and couchant 
there by fix days after the eſcape. Per Brian he may well diſ- 
train them. Per Choke, when the beaſts of a ſtranger enter in 
default of incloſure of the tenant of the franktenement, there if 
the owner has notice of them and does not take them away, the 
lord may diſtrain them. Per Cateſby J. where the beaſts enter 
in default of incloſure, the owner of the land cannot diſtrain 
them damage. feaſant, though they are there by half an year, and 
therefore the lord cannot diſtrain. But where the tenant of the L 173] 
land is not bound to incloſe it, there if beaſts enter the lord 
may diſtrain. But ſee Brian Ch. J. above made the beſt reaſon, 
as it ſeems. Br. Diſtreſs, pl. 56. cites 22 E. 4. 49. 

13. If diſtreſs be /lole or ſet at large by a flranger he ſhall not 
be anſwerable for it; but even in that caſe if rhei be brought, 
and an e/ongatur returned, as it mult be, there thall be a wither- 
nam, and the diſtrainor liable till he D,, that matter, which 
being no default of his, will excuſe him. Per Holt Ch. J. 
12 Mod. 660. Hill. 13 W. 3. Vaſpor v. Edwards. 

16. If diſtreſs be „ole out of pound, and el;r:gat be returned, 
the diſtrainor to prevent a withernam may ſhew that they were 
ſtolen. Per Powis J. 12 Mod. 662. in cafe of Vaſpor v. Ed- 
wards, cites 32 H. 6. 27. b. Br. Ret. Brev. 135. Nat. B. 74. 
and ſome books ſay the ſheriff may return it, 


(k) What ſhall be ſaid exceſſive, and what not. 


fr. I F 40 /heep are taken for 2 d. and 16 oxen for 9d. this is ex- 
ceſſive. 41 E. 3. 26.] 
[2. If 2209 oxen for four pair of gloves, ten ſheep for one pair, and 
ten for another, it is an exceſſive diſtreſs. 29 E. 3. 24. adjudged.) 
[3. But if a man takes five horſes joined in a cart for 3 d. rent, Cheyaie fa'd 


this is not exceſſive for the intierty. 8 H. 4. 15.] 3 
3 


non fuit reſponſum. But Brooke ſays that it is not becauſe they were joined in one plough, and could 
vt be ſevered. Br. Diftreſs, pl. 15. cites 8 H. 4. 16. 

A man cannot jever a diſtreſs, and therefore in ſome caſes a diſtreſs of great value, as a cart and bores, 
may be taken for a ſmall matter, becauſe not ſeverable; admitted Arg. 2 Vent. 183. Trin. 2 W. & M. 
in C. B. in caſe of Clark v. Tucker. | 2 


[4. No diſtreſs fer homage ſhall be ſaid exceſſive for the high He who di- 
eſtcem thereof in the law. 42 E. 3. 26. Co. 4. BuviIL, 8. b fan for 


homage, ma 
[5. The /ame law of fealty. Co. 4. BeviLL, 8. b. 29 E. 3. 24.) take as ? 
many of the 
beaſts as he can find upon the land; for, for homage the difireſs all not be [rid exceſſive. Per Belk. 
quzre; for Finch. was contra, but it was not adjudged, therefore quæte. Br. Diſtreſs, pl. 4. cites 
42 E. 3. 26. Though the lord diſtrains the tenant fo that he 15 not able to manure his land, ibid. 
— In aſuſſc it was laid for law, that it the tenant held of his lot by 40 e, the dittreſs cannot be 
| exceſſive, 
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173 Diltreſs, 


exceſſive, nor for ſuit of court nor fralty, but it was ſaid that the law is not very clear for ſuit nor fealty, - 


Br. Diſtreſs, pl. 35+ cites 28 Atl. 50. 


Br. Diftreſs, C6. A diſtreſs of more than the value ſhall not be ſaid ex- 
pl. 79. cites cefſive for the expences of knights of parliament, becauſe the king 
S.P.—— is in a manner party. 13 H. 4. Fitzh. Avowry, 239.] 


Diftreſs ſhall | 

not be ſaid exceſſive where the & ng is party, as for fees of knights of the county for the parliament, and 
no miſchief ; for by payment of it they ſhall re-have the beaſts. Br. Prerogative, pl. 98. cites 
11 E. 4. 2. S. P. 2 Ink, 107. but Lord Coke adds, that the ſtatute of Matlbridge is general 


and extcads to all, 


7. No diſtreſs can be exceſſive for h:mage, fealty, or ſuit, and 
aſſiſe lies not for too often diſtraining or for exceſſive diſtraining 
for thoſe duties. F. N. B. 178. (IJ) in the new notes there (b.) 
cites 28 Aſſ. 50. and 42 Ed. 3. 26. 1 
[174] 8. If a man diſtrains a /ad of grain and four horſes yfor 25. 
this is exceſſive diſtreſs ; contra if they are annexed t9 71 ꝛbag- 
gen; for then it is a thing intire, which cannot be ſevered. 
Br. Diſtreſs, pl. 88. cites 20 E. 4. 3. | 
9. And it was in a manner agreed, that a fold of ſheep in the 
field may be diſtrained for 28. and ſhall not be ſaid. exceſſive; 
for the diſtrainor cannot ſever them. Br. Diſtreſs, pl. 88. cites 


20 E. 4. 3. 


(R. 2) Cauſeleſs and exceſſive Diſtreſs. Remedy 


for it. 


If the lord 1. 52 H. 3. cap. 4. T E difireſſes ſhall be reaſonable, and net 


diftrain 7<v0 te great; and he that takes great and 
er three oxen 


for 12 d. or unreaſonable diſireſſes ſhall be grievouſly amerced for the exceſs. 

the like 

ſmall ſum, and the owner bring a replevy of the oxen, and the lord avow the taking of them for the 

12 d. &c. of his own ſhewing, he ſhall make fine, &c. or the party may have his action upon the ſtatute. 

2 Ink. 107. 5 , 
If the lord diſtrain ar ox er horſe for a penny, if there were no other diſtreſi up:n the land holden, the 

diſtreſs is not exceliive; but if hefe were a ſheep or iwine, &c. then the taking of the ox or horſe is 

exceflive, becauſe he might have taken a beaſt of leis value. 2 Inſt. 107. 


Mod. 71. 2. An information was brought againſt a lord of a manor for 
pl 25. The taking unreaſonable diſtreſſes upon ſeveral tenants of his manor z 
King v. Le- 2 . k , 

gingham, but judgment was ſtayed; for the taking unreaſonable diſtreſſes 
S. C. & S. P. is puniſhable by action on the ſlatute of Marlebridge, and not by in- 
by Twiſden, formation. Lev. 299. Mich. 22 Car. 2. B. R. The King v. 


1 Leſingham. 


tur. 

Ibid. 288. 

pl. 34. Trin. 29 Car. 2. P. R. The King v. Ledgingham, S. C. held that it will not lie 
Ray m. 205. S. C. and by Twiſden information lies not for diſtreſies, becauſe they are private oft-nces ; 
and ſo judgment againſt the deter dant was ſtaid. Vent. 104. 5. C. & S. P. held accordingly 
for exceſſive diſtieſſes were not punithable until the ſtatute of Marlb. cap. 4. which ſays, that he who 
ſo diſtrains ſhall be amerced, whereas upon an info mation he muſt of neceſſity be nned; and cites 


2 Inſt, 107. 


3. Avowry for 2 d. and for 9 d. and that he took 1 ſheep for 
the 2 d. and 15 oxen for the 9d, and therefore he was amerced to 
20 8. 


> a ad to 


Diſtreſs. 174 


20 8. for the exceſſive diſtreſs; quod nota, Br. Diſtreſs, pl. 2. 
cites 41 E. 3. 26. x | 
4. 2 V. M. flat. 1. cop. 5. f. 5. 1f any diftreſs or ſale ſhall 
be made for rent where ng rent is due, the “er of the goods, his ex- 
enter, Cc. may by action of treſpajs, or upon the caſe, recover double the 
value of the gords difirained with egjts, | 
5. Treſpaſs does not lie for entering and taking an exceſſive di- 
s; and ſo a judgment in C. B. was reverſed. Gibb. 85. Trin. 
2 & 3 Geo. 2. B. R. Lyne v. Moody. 


— 
2 
Maw 
— 


(R. 3) Remedy by Aſſiſe of Souvent Diſtreſs, [175 J 


I IN aſſiſe, the defendant ſaid that the plaintiff himſelf is ſeiſ- 

ec, &cc. to which the plaintiff jaid, that the defendant claimed 
feigniory in his land, and had diffrained him by beafts of his plough, 
and by fpuvent diſtreſs, fo that he could take no advantage of the 
land; the defendant ſaid, that the land was held of him in jure uxoris 
ſcuage, and ſuit of court and rent, and for 


/ 


by homage, tealt js and [4 
ne fealty and fair he diſtrained. Br. Aſliſe 1. 25 : 

#9 | +- teat) 418 alle 11e Cliicialile . I. 4 141 7 P . 274. Cites 

27 Aſſ. 51. 

2. And it was ſaid there by ſome, that aſſiſe det nat lie by 
forvent d:jtreſs, but where the lord diſirains; tor if another diſirains 
he may make reſceus ; and it was held, that it is a good plea tor the 
plaintiff, in caſe of ſouvent diſtrefs, 7% /ay that he does not hold of 
im, but then the aſſiſe of ſouvent diſtreſs does not he, by ſome. 
Ibid. a 
3. And it was ſaid, where lord meſre and tenant are, and the 
lerd diftrains fir the ſervices of the me{ae, the tenant may ſay that 
rims arrear in the aſſiſe; contra in replevin; quzxre of the ſou- 
vent diſtreſs; for the plaintiff dared net demur. And hence it 
leems that he thought that the aſſiſe did not he of ſouvent dif- 
treſs but where the lord of whom, &c. diſtrains. Ibid. 

4. Lor ſuit the ſouvent diſtreſs is maintzinable, for this can- In ami, the 
not be extended to any value, quzre of fea?ty; for by ſome the tun jaid, 
ſame law of ſealty, but rent is valuable in certain. Pr. Diſtreſs, 1 
pl. 33. cites 27 Aſſ. 5 1. | AF is jeifed 

of the franke 
tenement ; judgment of the writ; the plain ſaid, that the def niant had diftrained him by { uvent di- 
frreſs, fo that he could not plough his land, and prayed the atlue; to which the defendant tid, that the 
plaintiff teld if bim by bomage f alty, and ſuit of court, tor which tervices he had diltrained ; Judgment 
of ale; for, fir h:mage the difireſs cann t be ſaid excyfſrve. And the plaintiff ſaid that he held of J. 
who held over of the defendant by 12 d. and as to this riens a rcar, and prayed the atlite, and the athſe 
awarded, and by the opinion of ſorne of the juſtices, afſiſe docs not li: for ſauvent dre rob re the lord 
ditrains for bemage fealty or ſuit. Br. Aſſiſe, pl. 291. cites 28 All. 50. 4 Rep. S. a. Mich. 
17 & 18 Liz. C. B. Bevil's caſe, S. P. held accordingly, aud cited S. C. aud 11 H. 4. 2. a. 42 E. z. 
46. a. and Br, Dittreſs, 80. 


5. If the lord, or other man who has a rent iſſuing out of the 
lands, do often diſirain for the rent or ſervice where none is behind, 
the tenant may have afſiſe for this diſtreſs by the common law; 
and that aſſiſe lies between the lord and the tenant, or between 
the lord paramount and the tenant paravail, as appears 27 Aff, 51. 
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But it ſeems reaſonable, that the tenant have the aſſiſe of ſou- 
vent foits diſtrained againſt him who claims a rent-charge out of 
the land; tamen quære. F. N. B. 178. (I). | 

6. Aſſiſe of ſouvent diſtreſs oy at common law, in which the 
writ ſhall be general, and the count ſpecial, that the lord ſouvent 
foits diſtrained, &c. and judgment thall not be that the demand- 
ant recuperet ſeiſinam, for he has that, but 9d teneat alſgue mule 


tiplici diſtrictiane. 8 Rep. 50. a. b. Mich. 6 Jac. C. B. 


(R. 4) Several Diſtreſſes for the ſame Thing. 
Lawful in what Caſes. 


1. W HERE the hd comes to diſtrain, and takes an ox, 
which is not ſufſicient for the rent arrear, and then there 
are na mere beaſts there, he may come at another time and take a cow, 
and at anther time and take anther cox, and at anther time another 
cow, till he has ſufficient diſtreſs. Br. Diſtreſs, pl. 96. cites the 
printed Abridgment of Aſſiſes, tit. Bar. | 

2. In replevin the defendaut avowed ; the plaintiff pleaded hors 
de fon fee, &c. and pending this iffue the defendant cannot diſ- 
train again; quzere; for it is {aid elſewhere, that pending an 
aſſiſe, if a man diſtrains he ſhall abate his aſſiſe; but contra of 
replevin. Br. Diſtreſs, pl. 62. cites 18 R. 2. and Fitzh. Recap- 
tion, 8. 

3. Where a man takes diſereſt for rent, and upen avorry has 
return irreſlewiſable, if a beaſt dies in the pound, now he may diſtrain 
ancw; ivr the ſum of rent, or valuation of the damage, is not 
adjudged to the avowant in the replevin, and then the beaſt taken 
by him in execution, but where he had taken the beaſts by 
diftreſs, and that is replevied from him. Now upon the right 
of diſtraining appearing, the beaits are reſtored unto him in that 
ſtate as they were before, to remain with him as a diſtreſs law- 
fully taken by judgment of the court, and not to be replevied, 
be it in rent-ſervice, or rent-charge, or damage-feaſant, that he 
may diſtrain and retain till the rent or damage be ſatisfied, ſo 
that even as if 7he beaſt had died before judgment he might have 
diſtrained again, fo after judgment, for it is alike in both caſes ; 
per Hobart Ch. J. Hob. 61. cites 14 H. 4. 4. 15 E. 4. 10. 

4. In reſcous, where return legſit is adjudged to a man, this 
is no payment of the rent, but only a pledge, till he be ſatisfied 
or paid the rent; for if the beaſts die in the pound he may diſtrain 
de novo; per Brian, quod nota. Br. Diſtreſs, pl. 22. cites 
I; E. 4. 10. 

5. Lord and tenant by fealty and 3 d. rent, the lord dies, the 


cites feme is endowed of the ſeigniory, the feme of the lord may diſtrain 


8 


* , R * 

* ö 1 
e 

r 


for 1 d. and the heir for 2 d. and ſo now the tenant is charged 
with two diſtreſſes where he was charged but with one before; 
but this is not inconvenient, for he pays no more rent than he 


paid before. Br. Diſtreſs, pl. 59. cites 24 U. 8. 


6. So 


Diſtreſs, 


6. So where a ſcigmory is divided by partition between heirs few 
male, & c. Br. Diſtreſs, pl. 59. cites 24 H. 8. 

7. If for 10 l. rent due at one day, a man aint goods of the 
value of 40 f. only, and at the time of the taking the diſtreſs there 
are goods of a ſufficient value upon the premiſes, he cannot for the 
ſame rent diſtrain again; for it is his folly that at the firſt he 
diſtrained no more; adjudged. Mo. 7. pl. 26. Mich. 3 E. 6. 
Anon. 

8. But if there be rent in arrear at ſeveral days, a diſireſs may be 
taken for what was due at one of the days, and after a diltreſs may 
be taken for what was due at the other days; per Brown. Mo. 7. 
pl. 26. Mich. 3 E. 6. Anon. | | 

9. In a repleg* the plaintiff is nonſuit, and the defendant had re- 
torn, and the plaintiff ſued a ſecond deliverance, and is alſo nonſuit 
upon that, by which the defendant is to have a retorn irreple- 
viſable z but whether the defendant ought to avow, ſhewing the 
certainty of the place, day, and beaſts, in c:der to have a writ 
of inquiry of damages, was doubted. Divers thought he need 
not, but that he * might juſtify the detaining till the plaintiff 
offered ſufficient amends for his damages, others held he might 
work the beaſts, but others e contra; becauſe he had not a pro- 
perty in them but as a gage; and he may put them again into the 
common pound, and if they die there, he may take ansther diſtreſs for 
the firfl cauſe, inaſmuch as he was never ſatisfied. D. 280. pl. 14. 
Mich. 10 & 11 Eliz. Anon. 

10. If one takes trop petit diſireſs fer rent, and after takes another 
diſtreſs for the fame rent, this is not good, for he cannot avow two 
diſtreſſes for the ſame rent; for it was his folly that he took not 
a better diſtreſs at the firit; but nota in the Abridgment of the 
Aſſiſes, it was ſaid, that if there be not ſufficient diſfreſs when he 
d;trained, he may diſtrain again. Cro. E. 13. pl. 8. Hill. 25 Eliz. 
C. B. Anon. 


diſtreſs. 
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D. 280. a. 
marg. pl. 14. 
cites it as fo 
agreed per 
Cur. 7 ſac. 
C. B. For 
they are to 
be impound- 
ed again, 
and cites 

19 E. 2. 
Replevin, 


26. 


5 


Mo. 7. pl. 26. 
Mich. 

3 E. 6. 
Anon. S. P. 
held accord- 
ingly. And 
per Monta- 
gue, rec ag 
tion lies tor 
the ſecons 


2 Lutw. 1536, cites ſame caſes, and S. P. adjudged accordingly ; and the reporter ad; 


« quzre if the ſecond diſtreſs had been juſtifiable, admitting it had been pleaded that at the time of 
tion of the firſt diitreſs there was not luthcient upon the land demiſed, and that the firſt diltreſs was net 


but of ſuch a value, &c. - 


11. By act of the party the tenant ſhall not be made liable to 
two diſtreſſes, though by act in law he may. Cro. E. 742. pl. 18. 
Hill. 42 Eliz. C. B. in caſe of Wotton v. Shirt. 

12, 17 Car. 2. cap. 7. /. 4. Where the diſtreſs fha!l nat be found 


to be to the value of the arrears, the party, his executors or admint- 
raters, may diftrain again for the reſidue. 


counties palatine. 


By 9 Car. 2. 
cap. 5. this 
act is madg 
to extend to 
Waies and 


It was a miſchief before this ſtatute, that in caſe a diſtreſs was too little one 


chuld not diſtrain azain (be the demand never ſo great), but the other might plead levied by diſtreis, 
which thew- that diſtteſles could not be {yiic; per Holt Ch. J. Comb. 540. Mich. 7 W. 3. E. I. 


johnſon v. Bane. 


13. In treſpaſs for tiking 10 beaſts 1 Apr. and alfo for tak- 
ing 12 more on the ſaid firſt day of April, the defendant plead- 
ed, that the plaintiff had a leaſe granted to kim rendering rent, 
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Wally and 

Tavil. S. P. 
Jy, a 
GJucged 1 

that tl.e ſe- 

cond diſtreſs 

Was not law. 

ful. 


S. P. per 
Powis J. or 
he may 
bring det. 
12 N10. 663. 
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Br, Cove- 
nant, pl. 30. 
Cites S. Co 


The perſon 
eiftraining 
muſt give 


Diſtreſs. 


and that there was 70 l. rent in arrear, and that he (the defend 
ant) did take the firft 10 beajts for 601. parcel of the ſaid 501. and 
pe «ther 12 beaſts afterwards for 191. reſidue of the ſaid 70 l. 
and upon a demurrer to this plea it was adjudged ill; for one 
cannot avow for two diſtreſſes made for one and the ſame rent; 
it was the defendant's fault to diſtrain too little at firſt. But 
the reporter tells us, that if the defendant had pleaded, that at 
the time of the taking the firſt diſireſs there wwas nit ſufficient to be 
taken fer the arhvle rent upon the land, and that the firſt diſtreſs 
was but only of fuch a value, it had been good. 3 Salk. 137. 
pl. 6. Mich. 8 W. 3. C. B. Anon. | 

14. If diſtreſs for damage-jea/ant dies in a pound or eſcapes, the 
party ſhall not retake them, 67 if it e * rent, in either 
caſe he may diſtrain de novo; and eſcape of cattle out of pound 
is not like eſcape of priſoner out of gaol; for if pound be not 
good, the diſtrainant may be his own keeper, and put them in 
his own pound, but he cannot be keeper of his priſoner, and 
every pound-keeper 1s the fervant of him who impounds the 
cattle pro hac vice; per Holt. 12 Mod. 397. Paſch. 12 W. 3. 
Anon. | | 
15. If cattle diſtrained die in the peund, the diſtrainor may diſtrain 
again if the diſtreſs was for rent, Arg. Ld. Raym. Rep. 720. 
Cites Dr. and Stud. cap. 27. 


(S) Aw it is to be taken. 
Notice for what a Diſtreſs is taken. 


Lt. II the lord diſtrains fir rents or ſervices he need not give 

notice to the tenant for what thing it is he diſtrains 
it; for the tenant by intendment of the law knows what is in 
arrear from his land. 45 E. 3. 9g.] 

[2. The ſame law is, if the lord diſtrains for an amercement in 
a leet, 45 E. 3. 0.] 

3. A (aiif who diſtrains ought to fbew in whoſe right he diſ- 
trains. Br. Diſtreſs, pl. 77. cites 7 H. 4. 28. 

4. The king may diſtrain fer his debt or for 2 thing granted 
by parliament, though no clauſe of diſtreſs be expreſſed in the act of 
parliament thereof, Br. Diſtreſs, pl. 5 1. cites 17 E. 4. 6. 

5. If tle Sau upon the diſtreſs ſhews the cauſe and reaſon of 
it, he cannot afterwards vary from it, but the other party may 
trick him by traverſe. But if he diſtrained generally without 
ſhewing cauſe, he may ſhew what cauſe he will, and the other 
party ſhall anſwer to it. And when a bailiff diſtrains, he ought, 
if he be required, to ſhew cauſe of his diſtreſs, but if he be 
net required, then he is not tied to do it. Le. 50. pl. 64. Paſch. 
29 Eliz. C. B. Buller's caſe. 

6. 2 W. & M. ef. 1. cap. 5. ſ. 2. For ſelling diſireſſes for rent 
in five days if net replevied, requires five days after the diſtreſs — 

| an 


\ 1. 


. 
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and notice theregf with the couſe of taking left at the mo on houſe or netice, but 


need not be 
ice in the premiſes. 
ber me? notorious 2 ue pre fe immedlate- 


ly, but at any time after the diitreſs. But then the five days are to be compu ted from the notice. The 
notice ought — be in ⁊or ling, though the act doth nat in exprets Wwoeds require it, yet the nature of the 
thing doth, for notice is to be lef: at the moit notorious piace, which can never be intended a par! no- 


tice. The notice ought to ED the par: * 2 name, from <v6:m ſuch ditre(s is made, the nam? of the 
{and or farm, or fore g. Nora. deicrip!) n or the thi ing out of which tlie rent iſſues, and the guant ty of 
rent in arrear, and wvb.n due; and it is advitib.e to name the time when the dilreſs Was talen, and the 


605 ice obere it is care. ed; that the tenant or owner may know where to refort to make his replevin. 
All which ſeems to be the intention of the act, in requiting notice, with the cauſe of taking. } Sir 
Barth. Shower's oble:vations on this ſtatute. 


Perſonal notice is ſuficient, for notice is the thing required. Perfonal no- 
Notice to the owner is tuflicient againſt him in trover; but if dee auer 
tne meaning 
the tenant had brought replevi: 1, that would not have ſerved as f rye 04. 
to him, but he muſt have : ad notice alſo. Per Cur. 1 Salk. 247. tate, though 


pl. 1. Trin. 7 W. 3. B. R. Walter v. Rumball. it appoints 


local n tice; 
for perſonal notice is better; per Holt Ch. J. Comb. 336. in S. C. Notice to the owner is ſut- 
ficient, but if not it ſæems to be ſupplied after a verdict by the words juxta tormam ſtatuti notitiam dedit, 


&c. And it ſeems to be at the election ef him who diltraios to give notice either to the tenant or to 


the owner of the goods; rer Cur. 4 Mod. 390. 395. S. C. 12 Mod, 76. S. C. and per Cur. 
the intent of the ſtatute was only to give a ce:tain notice, and ſeeing that in this caſe they have gone 
further than the letter cf the act, a perſonal notice mutt needs be ſutfhcient, And though the notice 
wa* given to the owner only of the goods, and not to the tenant in poſſeſſion, the Court held notice to 
either ſufficient ; the words of the ſtatute are in the diqunctive. Ld. Raym. Rep. 53. S. C. 
and ſame points held accordingly. Put if the owner had tued a replevin, then the notice muſt have been 
given to him. : 


8. The notice may be 79 the party, or left at the 65150 manſon 
houſe ; if ns perſon there, atſix it on the fore door of the houſe ; if 
more houſes than one, at the chief or beſt. If u houſe, but barn 
er flable, at the door thereof ; at the gate or mot common entrance into 
a field or wood. If in a common field, where neither hedge, gate, [ 179 ] 
or tree, then afhx a ſtick at the moſt uſual entrance, with the 
notice on it. Sir Barth, Shower's obſervations on the ſtatute. 
2 W. & M. - 

9. Upon the 2 W. & M. cap. 5. notice of the taking the diſ- 
treſs is ſufficient when it is given 79 the party himfelf, as if he 
be met with at any place; and ſuch notice /aying that the diſtreſs 
was taken for rent due at Michaelmas laſt, without particularly 
mentioning the quantum, was held ſuificient per Trevor Ch. 


C. B. at the Sittings. Mich, Vac. 11 Ann, Cheſterfield (Ea a) 


v. Farringdon, & al”. 


For more of Diſtreſs in general, ſee Avowrp, Rent, and 
other proper titles, 
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Donative. 


(A) Original. 


Ir open by 1. ONATIVES BHegar: only by the foundation and erection 
the confent of the donor, and as the incumbent comes in by the do- 


1 nor, ſo he may reſign it to him, and this determines his incum— 
bad any bency. Cro. J. 63. Paſch. 3 Jac, B. R. Fairchild v. Gayer. 
manrer of 

intereſt. viz. the ordinary and pariſhioners. Per Pohpam Ch. J. Yelv. 61. It is a lay Fund- 
tis : at it is ſaid, 2 Roll. 343. It is of the toundation and erection f the donor, not by the or- 
E:nary, ber tyre J. Show. 499. 


2. Donatives are either by royal foundati:n er by royal licence, or 
by original agreement with the ordinary. 3 Salk. 140. 


(B) Conſidered. How, 


1. B ENEF ICE donative by the patron only is a lay thing, 
and the biſbep ſhall not viſit, and therefore ſhall not deprive, 
and then if he meddles in it he is in the caſe of premunire by ſome, 
Br. Premunire, pl. 21. cites 8 Af, 29. And in this caſe was 
Barlow biſhop of Bath in the time of E. 6. and was compelled to 
obtain a pardon, inaſmuch as he had deprived the dean of 
Wells, which was donative by letters patents of the king by act 
of parliament made thereof ; but 8 E. 3, above is nat adjudged. 
2. Donatives uſually pa/s as lay fees, and the paſſing of them 
as lay fees alters not the nature of the chapels. Arg. Sty. 81, 
Hill. 23 Car. in caſe of Rawſon v. Bargue, 


L 180 } (C) Power of the Patron, 


1. T HE donative patron when the church is vid may take the 
| * profits to his ou uſe, if the pariſhioners will pay them, till 
a new incumbent is made. Arg. 2 Roll. Rep. 100. cites Fitzh. 
Aide, 103. 6 H. 7. 14. but he has no remedy to compel them 

to pay the tithes to him. "6 
2. A donative cannot fall in /ap/e, but the patron may loſe the 
profits if he will, but if any take the profits from him, he can- 
net maintain the action; But he ought to put in his clerk, and 
he maintain the action, Arg. Cro. J. 518. cites 33 E. 3. 

. 7. 14. 17 E. 3. 45 · | 

3. Incumbent 


Donative. 


3. Incumbent of a benefice donative may reſign to his patron, 
and it being of the foundation of his patron is alſo of his viſcta- 
tion and correction, and the ordinary has nothing to do with him. 


Mo. 765. pl. 1062. Paſch. 3 Jac. B. R. Fairchild v. Gayer. 
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And where 
there are 
two patrons, 
a reſignation 
to ore only is 
good. For 


it enures to both as a ſurrender ſhall do, eſpecially where they both conſent thereto and grant it de novo, 


a here they did. Cro. J. 63. S. C. 
_ to all the poſſeſſions. Cro. J. 64. S. C. 


The patron cannot preſent a layman, Per z juſtices againſt 
Forks Ch. J. Yelv. 61. Paſch. 3 Jac. B. R. 


(D) Power of the Ordinary, 
I. W HERE it is donative by the founder and his heirs, the 


ordinary cannot viſit it, and when a free-chapel donative 
is vi the founder may retake it, and not appoint K incumbent, 
contra of a preſentative. Br. Preſentation, pl. 43. cites 6 H. 7. 14. 
per Keble. 


the ordinary cannot viſit a free-chapel donative. 
King * Lr 33 Sk which his commiſſioners ſhall viſit 
and not the ordinary, but theſe which have cure of fouls ſhall be vi- 
ſcted by the ordinary; per Keble. Br. Depoſition, pl. 9. cites 
F "_ it 1 of ſuch a donative will not collate there is no 
remedy to compel him; and he may in time of vacation take 
all the profits and ſue for the tithes in the ſpiritual court; per 
Popham, but denied by the reſt. See Yelv. 61. Paſch. 3 Jac. 
B. R. Fairchild v. Gaire. 


176. cites Cro. Car. 330. 2 Roll. 331. 


It was ſaid by counſel, that in caſe of a 


Refignation by the word of ccciiſia is ſutficient, and ex- 


Contra if it 
be with cure 
of ſouls. 
Arg. ſays 
the biſhop 
may compel, 
Parl. Cales, 
donative the 


ordinary might compel the patron to put in a clerk. But Holt Ch. J. faid, he 6annot. Holt's 


Rep. 659. ——— The biſhop may compel the patron, by ecclaſtaſticul conjures, to nomi 
0 59.— l 
Wood. Inſt. 265. 


arſon of a donative is privileged from the juriſdiction 
of lg in reſpect of the place, but if he preach hereſy the 
patron may commiſhon and examine the matter, and thereupon 
ouſt and deprive him, and ſo it happened in COVERT 8 CASE, as 
Gawdy and Wms. J. ſaid, wherein the biſhop of Wincheſter was 
the donor of ſuch a donative. Brownl. 202. Paſch. 3 Jac. B. R. 
in caſe of Fairchild v. Gayer, cites 13 E. 4. 


nate a Clerk, 


The parſon 
of a donative 
is liable to 
the eccleſi- 
aſtical juriſ. 
diction, as 
he is a 
member of 
the ecclef- 
aſtical body, 


lating to the church he is exempt z and therefore the d fol. 
— ee 99 2 e in for drunkennels or preaching hereſy they might . 
INE (OY R — Re — Mich. 4 Ann. in the caſe of Colefatt v. Newcomb, ſaid by the 
him. 3 OD 3 d of the caſe to have been told him by Mr. Mead and Mr. Salkeld, that 
1 3 the ſame diſtinction taken by the Ch. Juſtice, and the reporter ſays, that that ſeems 


upon the conſideration of the caſe in Ye.v. to be the better opinion. 


5. The refory only is exempt from the juriſdiction of the or- 
dinary, and not the patron, and this goes as well to the charges 
to be taxed upon the church by the ordinary, attendance in vi- 
ſitations, &c. Per three J. Yelv. 61. Paſch. 3 Jac. B. R. in 


caſe of Fairchild v. Gayer. 0 6. Ordinary 
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6. Ordinary may ſequefler a church donative if the patron ds not 
preſent, and the incumbent thereof may be deprived. Arg. Roll. 
Rep. 453, Cites 3 Jac. Gaer v. 

7. The incumbent of a donatire of the king is not wiftable or de- 
privable by any eccleſiaſtical authority, but 5) the chancellor ar b 
cammiſiners under the great jeal. 12 Rep. 41. Mich. 5 Jac. in 

the Exchequer, in Nich. Fuller's cafe. 

8. If the bithop go about to v a donatzre, this Court of B. R. 

will grant a probibitiam; per Hale Ch. J. Mod. go. pl. 56. 

Mich. 22 Car. 2. B. R. Anon. 
The ordi- 9. The incumbent of a donative was cited in the ſpiritual 
nary in this 
Cale cannot . : . . . 
— tim Was that it was A chapel, and that the parton was ſtipendiary; and 
Fer preach= per Cur, if it is a donatwe and the bichop will viſit, a prahibition 
ing without {hall be granted. Salk. 141. pl. 3. Anon 
a licence, He 5 + * 
but he may proceed to cite him, to enns ict him fur ſo doing. If he preach any thing ag ünſt the doc- 
trine of the church, or marry without licence, the ordinary may proceed to punith hin; a prebibition 
0 = grarted as to the fuſvenficn, end the /piritual e ret, and putting him out of p Heſton ; but ne 
es to cer:if, ing to the juſtices for preaching without a licence; per Holt Ch. J. Holt's Rep. 65% 
Mich. in calc of Bewick v. T witcen. 


Sw + 


Donatives 10. As to Ley's opinion in Davis, 47, that a ſentence of de- 
waren ot by privation by an ordinary wes effectual in law till reverſed, it is 
onterr = = , . . . . 

lavmen are not law; for it is all coram non judice, cites Br. Præmunire, 21, 
fine cures F. N. B. 42. The ordinary cannot wvijt a benefice donative, 
Vent. 15- Arg. Parl. Caſes, 53. in caſe of Phillips v. Bury. 
per Curiam | 
obi ter. Paſch. 21 Car. 2. B Ro ; 


11. Though donative be exempted from the ordinary's juriſdiction, 
the clerk of it is not, who may be puniſhed by eccleſiaſtical cen- 
ſures, but not to deprivation. 12 Mod. 640. Hill, 13 W. 3. 
Finch v. Harris. 

12. Libel in the ſpiritual court, for that J. S. being the par- 
ſon of, &c. did make himſclf drunk at the ſacrament, and 
that he was a whore-maſter; and upon ſuggeſtion that they 
would proceed to deprivatizn, and that the benefice was a donative, 
a prohibition quoad the ſuing in order to deprive was granted, but 
not quoad the other matter. Farr. 31. Trin. 1 Ann. B. R. Anon. 

1 13. The ordinary has a praver as to the parſin of a donative, 
Mich. though not to the place; for it the parſon marries without a li- 
4 Ann. in cence, or commits any miſdemeanor, the ordinary may puniſh him 
caſe of Cole- + . , 

att v. New, in that reſpect, but be cannot regulate the ſeats in the church. 
comb. And if the patron will not preſent, the ordinary may compel him ; 
_ J 1 and the par/on is exempt from attendance at viſitations ; per Holt 
known pro- Ch. J. 3 Salk. 140. pl. 1. Anon. 

hibitions 

denied frequently to ſuits again parſons of donatives for marrying without licence. 


[ 182 ] 14. A miniſter of a donative was ſued in the eccleſiaſtical court, 
becauſe when he read prayers he did not read the whole ſervice, but 
left out what parts of it he thought fit, and for preaching with 
out a licence, Powell J. (abſente Holt) took a difference n_ 

| the 
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the ſuit in the eccleſiaſtical court is in order ts the deprivation and 
where only for reformation of manners; that in the jirft caſe the 
Court will prabibit, but not in the laſt; and therefore in this 
caſe if the ſpiritual court proceeded to deprivation, the Court 
would prohibit them, but not till then, 2 Ld. Raym. Rep. 1205. 
Mich. 4 Ann. Colefatt v. Newcomb. | 


(E) Right of the Patron preſerved ; in what Caſes, 


1. A Dmiſſion and inſtitution of a clerk preſented to a dona- 
tive vacant by a ranger is no uſurpation to the true patron, 
but it is all utterly void. Co. Litt. 344. 


2. In caſe of a donative, if the king makes the incumberit a bi- Show. 418. 
2%, he ſhall not preſent, for they are not incompatible, — a _ 


Cumb. 302. Mich. 6. W. & M. in B. R. obiter, in caſe of the arg. Parl. 
King v. Dr. Birch. Caies, 176. 


0. — 
A donative with cure of ſouls will be wid by promotion of the incumbent. Arg. Show. 415. cites 
Velv. 61. and 2 Roll. 341. that the king ſhall not preſent to a donative on the promotion of the in- 
cumbent, vas admitted by all in caſe of the King v. Dr. Birch, In the ſaid caſe it is given as the 
reaſon by S. Eyre J. that a donative makes no figure in the order and &conomy of the church, and a 
biſhopric and à donative are compatible. Show. 499. 


(F) Deſtroyed. 


7. Abmiſſion and inſlitution is not requiſite in caſe of a dona- Cited Parl. 
tive, but if to ſuch a donative the patron preſents to the * 1 

ordinary, and ſuffers admiſſion and inſtitution thereupon, he of the King 
thereby has made it always preſentable, Cro. J. 63. pl. 1. v. Doctor 
Paſch. 3 Jac. B. R. Fairchild v. Gayer. * 

2. Preſentation may diſfray an impropriation, but not a dona- 
tive, becauſe the creation thereof was by letters patents, whereby 
land is ſettled to the parſon and his ſucceſſors, and he to come 
in by donation; per Holt and Powell. 4 Salk. 541. pl. 3. 
Mich. 1 Ann. B. R. Ladd v. Widow. 


For more of Donatives in general, ſee Preſentation, and 
Watſon's Compleat Incumbent. 
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Double Pleas, 


(A) Double Plea, What is. 


1. FN account, the fenant ſaid that he is within age, and was 

1 within age at the time of the receipt, and held double, but this 
is to the action. Thel. Dig. 214. lib. 15. cap. 3. ſ. 6. cites 
Paſch. 16 E. 3. Accompt, 52. 

2. In writ upon the fotute of labourers, the defendant ſaid, that 

Be zwar the apprentice of the pimntif, and the plaintiff would not in 

ruf him in his myſtery, but beat him; judgment ot the writ, and 
held double, by which he held him to this, that he was his ap- 
prentice, and not his ſervant, &c. Thel. Dig. 215. lib. 15. 
cap. 3. ſ. 20. cites Mich. 39 E. 3. 28. 

3. Prior would have avoided the fine of his predeceſſor, becauſe he 
war dative and removeable ; the defendant ſaid, that he had the maiety 
of an advowfon for the annuity in demand, and alſy that he had a com— 
mon ſeal, and is perpetual, And per Thirn. this is double, viz. 
the moiety of the advowſon, and that it is perpetual. Br. Double, 
pl, 128. eites 11 H. 4. 69. 

4. In writ upon the ſtatute ſuppoſing the fre/alling to be 
in the port of Ciceſter ; the defendant hid that the port of Ciceſter 
is no vill, nor hamlet, nor place known, c. but a place which exe 
tends itſelf into divers wills, &c. and held double; by which the 
defendant held himſelf to this, that it extended itſelf into divers 
vills, and this laſt plea held good. Thel. Dig. 215. lib. 15. 
cap. 3. ſ. 19. cites Paſch. 7 H. 6. 24. 37. 

5. If the king confirms W. N. in the advoauſen of D. and wills by 
the ſame patent that he ſhall not be thereof vexed nor troubled, and 
he pleads it accordingly, yet this is not double; per Cur. Br. Dou- 
ble Plea, pl. 117. cites 32 H. 6. 21. | 

6. If a man pleads deviſe of goods, and that he took them by com- 
mand of the executor, this is not double; for the one cannot be 
without the other; for the deviſee cannot take them without com- 
mand to take, or by delivery of them to him made. Contrary of 
gift of goods; for the donee may take them. Br. Double Plea, 
pl. 140. cites 37 H. 6. 30. | 

7. Several cauſes of ſuſpicion of felony are not double ; for it 1s 
only a convegance to prove the cauſe to arreſt him. Er. Double, 
pl. 148. cites 2 E. 4. 8. | 

8. Note, per Brian, if a man mates two atternies in one and the 
ame action conjunftim & diviſim, they ought to join in plea; for 
if they ſever in plea it ſhall be faid double; quære. Br, Double, 


pl, 150. cites 12 IL 7. 10. 
| 9. In 
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9. In caſe againſt a ſheriff ; the plaintiff declared that an execution 
avas directed to him, by virtue whereof he had taken goods to the value 
of the debt, and had fold them, and had not returned the writ. De- 
fendant “ demurred, alleging that it was double; but per Cur. if 
the one matter is depending on the other, the declaration ſhall not be 
double, and here all is for not returning the writ, Goldſb. g6, 
pl. 13. Trin. 30 Eliz. Matthew's caſe. 

10. Inducement does not make a plea double, Goldſb. 88. 
pl. 13. Paſch. 30 Fliz. White's caſe. 

11. Whether, where the words in a deed are ſufficient to paſs a 
thing by ſeveral means, and they are pleaded generally withaut ſhewing 
any election which way the thing paſſes, whether this be a double 
plea, was doubted. Skin. 63. pl. 7. Mich. 34 Car. 2. B. R. in 
caſe of Pauling and Hardy. | 

12, Where matter of fact and law is aſſigned for error it is 
double, and plaintiff may have advantage of it on a demurrer, 
but after in nullo eſt erratum pleaded it is too late. Carth, 338. 
Hill. 6 W. 3. B. R. Edmonds v. Probert. 


13. Note, By the beſt opinion, that where a man ſuppoſes 
that he retained a carpenter to make a houſe, and that the carpenter 
ofſumed to do it, &Cc. or that he retained ſuch a ſervant to ſerve, &c. 
to which, fc. the ſervant agreed, this is not double; for it is no 
bargain unleſs both parties afſent. Br, Double, pl. 116. cites 
i1 H. 6. 18. 

14. And per Newton, a man may aver all matters agreed in an 
aſſumption in one and the ſame action. Br. Double, pl. 116. cites 
11 H. 6. 18. 

15. As a man may declare of a/l the covenants in one and 
the ſame indenture, and it is not double; quod non negatur. 
Br. Double, pl. 116. cites 11 H. 6. 18, 


16. Annuity was granted pro conſilio & auxilio habend' ; the de- 
fendant ſhewed that he had demanded counſel and aid of the plaintiff, 
who was a phyſician, and he would not give it, and it was held 
that the demand de confilio & auxilio is not double; for the one 
depends upon the other. Br. Double, pl. 20. cites 41 E. 3. 6. 


17. In aſſiſe the tenant pleaded fine upon grant and render of the 
anceſtor of the plaintiff to tavo with nas and that the one releaſed 
to the other, who infeoffed the tenant ; judgment, &c. and relied 
upon all the fine and warranty, and admitted. Br. Double, pl. 38. 
Lites - 38 E. 3. 34. 

18. $ of a deed with warranty, Br. Double, pl. 38. cites 
38 E. 3. 34. 

19. Contra it is ſaid elſewhere of feoffinent with warranty ; for 
the feoffment may be without deed, and the warranty by deed. 
Br. Double, pl. 38. cites 38 E. 3. 34. 

29, In aiÞſe, the tenant pleaded the deed of the great grandfather 
with warranty to V. P. who infeoffed F. who infeoffed the tenant ; 
judpment, & g. The plaintiff ſaid, that after this his great grund- 

Jutber 
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1847 Double Pleas. 
father tat ſeiſed, and died ſciſead, and his grand/ather entered, and 
died ſtiſed, ana he entered as heir, and was ſciſed, and difſeijed by 


: : 
| | the defendant, and relied upon the dying ſciſed of his great grand— 
F 


father, and nevertheleſs well, and otherwiſe double. Br. Dou- 
ble, pl..37. cites 38 E. 3. 21. | 

N 21. Aſjiſe of rent; the tenant ſaid, that A. brought afſiſe of other 
| land again B. father of F. which deed of grant of the rent is mea 
Herun, and recovered the land and damages, and tobt elegit for execu- 
tion of the damages, and had the maety sf the land put in view in ex- 
1 ecution, and pleated all in certain, (as he ought,) and after A. who 
[ 18; ] recovered leaſed Hie e zate to the nab tenant, an after B. granted the 
 rent-charge now in plaint to the plaintiff his fan and heir apparent, 
and after B. granted, ratified, aud confirmed to the naw tenant for 
term of their lives, and after B. by his deed ſhawn, &c. releaſed all 
bis right to the tenant, and warranted the land te him and died, 
and io demanded judgment, becanfe the plaintiff as heir of B. the 
grantur is baund to warrant the land diſcharged, if againſt the deed of 
your anceſ{cr afſije ought to be, and averred that execution is not yet 
incurred, and it was held double, viz. the execution before the charge, 
and the releaſe with warrinty, by which he relied upon the releaſe 

with warranty. Br. Double, pl. 87. cites 31 Afl. 13. 

22. In ailiſe, leaſe for term lie, and releaſe of the liſſir with 
warranty, was admitted for a good plea, and it was not excepted 
for the doubleneſs ; for it ſeems that it 7s only conveyance, but the 
plaintiff Twas not heir to the warranty; for this countervails fcoft= 
ment with colour. Br. Double, pl. 142. cites 37 H. 6. 16. 

23. In aſſiſe, the tenant pleaded a gift in tail, and confirmation in 
fee, this is double. Br. Double, pl. 110. cites 30 H. 6. 9 E. 4. 4. 

24. In aſliſe, the tenant pleaded in bar that J. S. was ſeiſed, and 
leaſed to A. fer life, and after granted the reverſia to his father, and 
the tenant attorned and died, and the father entered and died, and the 
tenant entered as heir, and gave colour; and per Cur. this grant 
of the reverſir, and the entry of the heir upon this title, are double, 
though he does not plead it as a dying ſeiſed; for if the father 
was difleiſed and died, and he re-entered, he is in as heir, and the 
entry of another tolled, and ſo double, by which he relied upon 
the grant of reverſion, Er. Double, pl. 29. cites 9 H. 4, 4, 5. 

25. And there it was agreed, that where the plaintiff alleges a 
dying ſciſed after, and the tenant alleges a eontinual claim in his fu— 
ther, and ancther in himſelf after the death of A ad, it is dou- 
ble, by which he held him to the claim of his father. Br. Dou- 
ble, pl. 29. cites 9 H. 4. 4, 5. | | 

26. $5 of a leaſe for life and a releaſe, it is double; for the one 
of the matters with colour to the plaintiff makes a good bar; ſo 
of a grant of the reverſion in aſſiſe, and after the tenant ſurrendered, 
and the grantee died ſeiſed, this is double; for the dying ſeiſed is 
ſufkicient. Br. Double, pl. 110. cites 30 H. 6. and 9 H. 4. 4. 

27. But where the contention is between the heir of the donor or 
grantor, and the tenant upon the execution of the fregſimple, there he 
may plead both, and it is not double; for he cannot do otherwiſe. 


Br. Double, pl. 110. cites 30 H. 6. and 9 H. 4. 4. 
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28. In aſſiſe, and divers other ations of treſpaſs, tus deſcents are 
double; but it is ſaid there, that in formedon it is otherwiſe; 
tor there the gif? only is traverſable, and not the decent. Pr. Dou- 
ble, pl. 16. cites 33 H. 6. 32. 

29. In /e, the tenant pleaded fine levied by the ancgſtar of all in 
demand, end concluded to the meiety, and pleaded recovery er releaſe of 
the ancejior of ihe whole, and concluded to the other moiety ; judgment if 
alſiſe, and it was challenged for doubleneſs, and the beſt opinion 
was that it is not double, unleſs he concludes his plea to the 
whole, quod nota, by which the plaintiff patſed over and made 
title, Br. Double, pl. 139. cites 37 H. 6. 23. 

30. Aſſiſe by two of the office of clerk of the crown in the Chancery, 
and te one the defendant ſaid that he was an alien born, and to the 
ether, that there was us ſuch office, and per Cur. the laſt plea goes 
to all, and therefore both make it double; for the lait plea goes 
to both the defendants, and therefore he has pleaded a plea to 
both, and two pleas againſt the alien born, by which he amended [ 186 } 
his plea: Br. Double, pl. 152. cites 7 E. 4. 29. 7 

31. In aſſiſe, the zenant ſaid that he himſelf auas ſeifed till by Br. Aiiſe, 
the plaintiff difſeiſed, againſt whom he brought afſiſe and recovered, ny c. 
this plea is not double, per Huſſey Ch. J. and Fineux, and tot. —— cok. 
Cur. conceſht, and yet he alleged /e;/in and difſeiſin, and alſo a 8 * on 
recovery; but the one is c:xveyence to the other. Br. Double, drake © * 


pl. 95. cites 9 H. 7. 23. ges in che 
Exchequer Chamber. 


— — 
Audiia Que 


rela. 


32. In audita querela, the coor put tebe releaſes, the one ge- 5, d fralance 
neral, and the other of the ſium in the fiatute-merchant, and there- Y indenture, 
: . 2 0 and roleale nr 

fore was compelled to kcep to one; for each grows to all. prey. 


Br. Double, pl. 63. cites 24 E. 3. 27. ; is double, 


and there. 
fore he held him to the indenture, and yet it ſ-ems that the releaſe is not good; for releaſe of actions 
tha!l not ſerve for execution. Br. Doub«, pl. 123. cites 44 E. 3. 30. 


33. Avowry fer rent reſerved betaveen three fifters fer equality of Avery. 
partition, and the plaintiff ſaid,” that the place where the diſtreſs 
was taken was not parcel of the land put in partition, and that this is 
in the ſeiſin of the king, and therefore double; per Cur. by which 
he took the ſeiſin of the king by proteſtation, and the other matter by 
plea, Br. Double, pl. 2. cites 2 H. 6. 14, 15. 

34. Avowry for homage and 205. rent, the plaintiff prayed aid, 
and the plaintiff and the prayee joined and ſaid that one A. was 
ſeifed of the ſeigniory, whoſe eſtate the defendant has, and one B. was 
feiſed of the tenancy and of other land, whoſe eſtate the prayee has in 
the tenancy, to vhich B. the faid A. then lord, releajed all his right 
that he had in the land, rendering 1d. for all ſervices, and demanded 
judgment if for ſeveral ſervices, &c. and not double, per Martin, viz. 
the releaſe and the tenure of this land and other by one entire ſervice, 


becauſe he relied pin the releaſe, judgment it tor ſeveral ſer- 
| vices, 
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vices; &c. quod admittitur, &. Br. Double, pl. 4. cites 
3 H. 6. 28. 

25. In avowry the defendant avozved becauſe J. lord of the manor 
of D. vas ſeiſed of the ſervices, &c. and fine ſe levavit between him 
end ane P. upon conufance of right come ceo, & c. which P. granted 
and rendered to the ſaid J. for life, the remainder over to the avows- 
ant, and alleged ſeiſin in the tenant for life ho is dead, and in 
him in remainder who now avows, and the avowry was held double, 
becauſe he alleged a /e:/1m in the lord of the maner in fee, and two 
ethers, the one in the lord for life, and another in him in the remain- 
der, where one ſeiſin in the conuſor and another in the grantee for 
or in him in remainder ſuffices; for they two are as one and the 
fame lord, and therefore ſhall not allege it in both, &c. and 
therefore he amended the avowry. Br. Double, pl. 14. cites 
20 H. 6. 7. 

„S. P. Br. 36. Avowry cf a rent-charge, the plaintiff ſaid, that after the 
Double, grant the avant and F. were ſeiſed in fee, and enfeofed A. B. 
3 20 enfegffed the plaintiff, and this is ſingle plea and is not dou- 
3 H. 6. 43. ble, viz. the * / and "x, rk for a feoffment cannot be 
pleaded without ſeiſin. Br. Double, pl. 89. cites 4 H. 7. 17. 
| 37. So in 4writ of aiel, to ſay that after the death of the grand- 
father the demandant himſelf was ſeiſed and infe;ffed him; per 
Townſend, Brian, and Haughes J. Br. Double, pl. 89. cites 
4 H. 7. 17. : | 
L187 28. Avowry for 1os. due for tus acres of land of the defendant, 
the plaintiff ſaid that he had of him theſe two acres, and two other acres 
by 44. abſque hoc that he held the two acres by 105. and therefore 
double; per Keble; for he ought to take the one by proteſtation. 
Contra per Brian, and that the plaintiff cannot do otherwiſe, for 
the falſe avowry of the defendant ſhall not prejudice the plaintiff. 
Quzre. Br. Double, pl. 93. cites 8 H. 7. 5. 

39. The caſe on the pleading to an avowry was thus; A. 
ſeiſed of the place where, &c. and other lands, granted to the 
plaintiff 20 J. per ann. in fee out of the other lands, with clauſe of 
diſtreſs, and after fold the lands charged ts the defendant, and to free 
them of this incumbrance granted a rent of 201. per ann. out of the 
place where, &c. to commence from the time that a diſtreſs for the 
20 l. ſhould be taken in the lands charged, and fheawws how that at 
ſuch a doy a diſtreſs was taken; and therefore, &c, in bar of the 
avowry they come and traverſe abſque hc that any diſtreſs was taken 
fer rent-arrecr, &c. to this they demur ſpecially, for that it is a 
complicated traverſe, whereas it ſhould be a point ſingle, and that 
riens-arrere, &c. and of this opinion was the Court, and ordered 
judgment, niſi they re-plead and pay coſts. Skinn. 63. pl. 8. 
Mich. 34 Car. 2. B. R. Amias and Chaplein. 


— — ; 
Cbamperty- 40. In champerty, the defendant ſaid, that the plaintiff in the 
—— firſt ſuit for whom it is ſuppoſed that he maintained, was an alien born 
. r Burgundy out of the king's allegiance, and can neither ſpeak Engliſh 
peri, pl. 6. 2. * 1 co 1 
cities 5. C. or Latin, and prayed this defendaut, who could fpeak his language, to 
ebtuin him men of law to be of his counſel, and where the fame 
Lien 
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alien was in d-bt lo this defendant, he granted him that if he recovered 
in this ſuit, that he ſhould be paid of the ſum ſo to be recovered, &c. 
by which he gained him counſel, which is the fame maintenance, &c. 
and a good plca, and is not double; quod nota. Br. Double, 


pl. 58. cites 15 H. 7. 2. 


441. Conſpiracy again two becauſe they procured A. to ouft the 
plaintiff of his land, againſt which A. one J. N. recovered by ſcire 
facias, by which the plaintiff Iaſt his warranty, and the procurement, 
and the recovery was not adjudged vicious for doubleneſs ; for 
the procurement without doing more does not give caufe of ac- 
tion. Br. Double, pl. 157. cites 42 E. 3. 1. 


42. Covenant for cuſting of .a termer, the defendant juſtified by 
clauſe of re-entry fer rent-arrear, and the plaintiff ſaid that there 
being a diſcourſe between him and the defendant, that the defendant 

ould be at table with hin, and ſhould recoup his rent ſecundum ratam, 
&c. and that he was at table for ſo long time, which amounted to 40 f. 
of the rent, and as t9 45. he tendered it to the defendant, and he refuſed 
and entered, and this diſcourſe and the tender was held good, and 
not double; for the one goes to part of the rent, and the other to the 
reſt, Br. Double, pl. 27. cites * 47 E. 3. 77. | 

43. In writ of covenant, a man may allege as many covenants 
braten as he will, and it is not double. Br. Double, pl. 94. cites 


9 H. 7. 13. 


44. Cuſtom ts tax a ſum for reparation of a church by aſſent of the 
pariſhioners was not held double; but the afſent is the effect, and 


the cu/fcm ſhall enforce ; per Thorp. Br. Double, pl. 24. cites 
44 E. 3. 19. 


45. Debt againſt executors who plead plene adminzſtravit & riens 
enter mains the day of the writ purchaſed nor ever after, this is 
not a double plea; for offets anfaver all; quod nota; per Cur. 
Br. Double, pl. 3. cites 3 H. 6. 4. 

46. Where a man 2 bill of 40 l. to the collector of tenths, and 
he refuſes to pay, by which he brings debt, the collector ſhall plead that 
writ was directed reciting the act of parliament, becauſe the mayor of 
the laple had lent to the king 1000 J. the which ſhall be firſt paid, 
and that the writ commanded him to pay to him 3ool. and another bill 
came to him by another of 1001. before the bill of the plaintiff ſheawn, 
and beyond 4001. he has not any thing in Zis hands to pay judgment 
&c. and the plaintiff demurred, and therefore was barred, and 
brought writ of error; and per Cur. the plea ſhall be good and 
not double as the plaintiff aſſigned, yiz. the ar of Parliament, and 
that he had only 4007. For the 4001. is the matter, and the other 
is only the recital and introduction; and alſo it is a particular act 
whereof ſtrangers to it ſhall not be bound to take conufance as of 


a general act. Br. Double, pl. 74. cites 37 H. 6. 15. 
47. Debt 
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47. Debt pen colrgation, the defendant ſaid that he is lay and mn 
lettered, and the deed was not read de him by other days of payment, and 
allo that he ſealed it and delivered it ta T. N. as an eſcrow, 1 the in- 
teur that if J. N. named in the obligation would ſcal it, then to 
deliver it as his deed, and if not, to retain it, and ſaid that J. N. 
ſealed it, and yet T. delivered it to the plaintiff, and ſe not his deed, 
and is not double, viz. the nent literat, and the delivery as an &/= 
crew, becauſe he concludes non eſt factum, which is only the 
plea, and the other is but evidence; and a man may allege 20 mat- 
ters to avoid a deed when he concludes nam eff faftum ; quod nota, per 
Cur. Br. Double, pl. 80. cites 38 H. 6. 13. | 
48. In debt, the plaintiff counted that the prior of J. parſon of O. 
in proper uſe leaſed to him for fix years, and he lec/ed to the defendant 
þ 4 for four years rendering rent, and for the rent-arrear, &c. The de- 
Þ fendant ſaid that before this the priar leaſed to W. N. fr 10 years the 

fame year ; and after he leaſed to the plaintiff, and after W. N. ſur- 
rendered, ta which the prior agreed, and after leaſed to the defendant for 
ten years, and that the vicar is endowed of the ſmall tithes, und leafed 
them ts the defendant alſo, and the plaintiff would have taken them, and 
the defendant winld net ſuffer hin, and this was held double, viz. 
the cid leaſe and the endowment cf the vicar, by which he relied upon 
the old leaſe, and took the other by proteſtation. Br. Double, 
pl. 34. cites 9 H. 5. 8. 
Br. Count, 49. 1 he plaintiff comes and counts upon an obligation of an abbot, 
pl. 10. cites predeceſſar ſealed with his ſcal only, and counts how the thing came ts 
2 8 the uſe of the houſe, and yet well and not double. Br. Double, 
| pl. 10. cites 9 H. 6. 25. 
| 50. Deli pon obligation ogainſ? executors ; per Danby, the de- 
ceaſed made the defendant and A. his executors, and died, after whoſe 
death Alice adminiſtered as executrix, to whom the plaintiff by the 
deed, & c. releaſed, and after the defendant married the ſaid Alice: 
and per Paſton, Aſcue, and Port. the plea is not double, viz. the 
releaſe, and that he has anther executor ; for it is not alleged that 
A. is alive, and he concludes upon the releaſe to the action; and per 
Cur. he may anſwer without abating the writ, by which the plain- 
tiff ſaid, that not his deed, &c. Br. Double, pl. 5 2. cites 
22 H. 6. 59. | 
51. Debt vpn obligation which had a condition that if the defend- 
ant was ready when he ſhould be warned at D. at the coſts of the plain- 
ti to account and ts pay, that then, &c. and ſaid that he was not 
warned to come at the ces of the plaintiff, judgment, &c. per Per- 
ſey, the plea is double, viz. the garniſbment, and the coming at the 
cofts, &c. & non allocatur. For if there are divers conditions in 
one defeaſance, he ought to anſwer to all. Br. Double, pl. 124. 
cites 46 E. 3. 16. | by 
[ 189 ] 52. Debt againſt an abbot upon an obligation ſeated * auith the covent 
* Orig. ſeal, the defendant ſaid, that the allet impriſoned the prior, and me- 
nn naced all the monks to make the cbligation, by which they made it; 
P. and . a a 
yer the im- judgment; and it was held double, the impriſonment and the me- 
Priſonment nace; by which he held him to the menace by award; for this 
of che prior 12 goes 


Double Pleas. 


goes to all by reaſon of the menace of all; for the greater num- is no plea; 


der ſuffices. Br. Double, pl. 54. cites 15 E. 4: 1, 2. 


189 


for it was 
b:ought 


againſt the abbot ſucceſſor ot him who made the obligation, and fo fee that rxvo matters ſhall be double, 


thmugh the rne be no plea, as a feoffment with warranty in aſſiſe; for a f-oftment only is no plea, and 
therefore it is uſual to rely upon the warranty to avoid the doublencls, Br. Double, pl. 133- 


cites S. C. 
53. Debt upon obligation of 101. with condition to pay 5 1. the de- 
fendant pleaded payment to the bailiff of the plaintiſt by his command, 
auhich came to the uſe of the plaintiff, this is a double plea, by wich 
he relinquithed the coming to the uſe of the plaintiff, id then 
good plea; quod nota. Br. Double, pl. 197. one, 2 F. 
54. Debt upon obligation of 40 J. againſt B. „ /oid 7has 
paid the gol. and the plaintiff had re-delivered the obligation in (ov | 
acquittance, and after the plaintiff reis it with force and artis, 
judgment fi actio. Per Vaviſor the plea is double, viz. the pay- 
ment and the re-delivery of the obligation in lieu of acquittance. Per 
Colow, no; for it is purſuant, as to ſay that J. N. was ſeiſed in fee, 
and enfesffed him, this is not double, viz. the fin and fooffment are 


not double. Per Keble, it is fingle ; for it thall not be ſaid double, 


but where the Court ſhall be inveigled to give judgment where 
the one part is found with the plaintiff, and the other with the 
defendant, or for the miſchief where the plaint anſwers to one 
part, and the defendant concludes to the other, and here there 
is not any of theſe points; for the payment is only for one con- 
formity of the plea, and the one may depend upon the other, and 
that payment and acquittance is not double; quod fuit conceſſum. 


Townſend and Brian ad idem; for here the payment is nat ifſuable 


nor centrariaut to the re-delivery of the 9blig2tion, and fo by all, it is 
not double, but becauſe the re-delivery is no plea, therefore the 
plaintiff recovered. Br. Double, pl. 88. cites 1 H. 7. 14. 


day. Br. Double, pl. go. cites - H. 7. 7. 

56. And the ſame quod nom deliveravit arbitrium in ſcript”, &. 
where the ſubmiſſion is to be in writing. Br. Double, pl. go. 
cites 5 H. 7. 7. 

57. And ibid. in a note, del? upon indeiitiore, the plaintiff counted 
of ſeveral covenants broken, and not double; for the defendant 


5H. 7. 5. 0 

58. Debt againſt a ſucceſſir of an abbot, he counted of the ob/:gat on 
4 the predecefſor, and of a contract which came io the uſe of the houje, 
this is double. Br. Double, pl. 161. citcs 10 II. 7. 21. 

59. One actian of debt was brought an tee bonds, and he de- 
fendant pleaded u firnt fafta, or per minas; and adjudged good 
by oe plea. Noy, 132. Denton's cale, 

Vol. IX. P 60. Where 


pleaded all performed, and the plaintiff thall thew one broken only, 
upon which the iſſue thall be joined. Br. Double, pl. go. cites 
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— — | 

Deeds. 60. Where a man pleads two deeds of the anceſtor of the plaintiff, 

* though none of them ſhall be a bar by itſelf, yet it ſhall be double 
and inſuthcient. Br. Double, pl. 58. cites 21 H. 7. 10. 


— ; N | 
Decent. 61. Note per Brian & Cur. that /wvo deſcents of one tail ſhall be 

1 double; for a man cannot traverſe the gift where there was ſuch 

Tons. gift in ſact; and if he traverſes the one deſcent, the other may 


(pur) and fo l 
ate all the rely + upon the other. Br. Double, pl. 154. cites 20 L. 4. 3. 


editions. 


— — b 
Detinue, 62. Detinue of charters, the plaintiff counted of a bailment made by 
— };; father to re-bail ts him or his heirs, and fhewed how the land was 


given by his anceſtor, whoſe heir he is in tail, and that the reverſion is 


reverted to him as heir by the death of the tenant in tail without iſſue ; 
and this is double by three juſtices, viz. the bai/ment to re- bail to 
him or his heirs, and the rifle to the land, by which he relinguiſbed 

the dleſcent of the reverſion. Br. Double, pl. 7. cites 9 H. 6. 4. 
1 S. P. per 63. Note, that in detinue of charters the plaintiff counted hon 
1 de the deed was delivered to the defendant to enſure the eſtate of the land, 
pl. 4c. cites and aid that he is heir to the land, &c. This is not double. + Contra 
19 H. 6. 11. if he had ſaid that the deed had been delivered to re-deliver to the 
| plaintiff, and that he is heir to the land; for this is two titles, nota 


differentiam. Br. Double, pl. 8. cites 9 H. 6. 14. 


64. In detinue the garniſbee came and ſaid that the tao obligations . 


in demand were delivered to the defendant upon condition, that if the 
plaintiff and garniſhee lcd ts the arbitrement of the defendant, and 
zf, &c. that then each ſhould have his ca0n obligation, but otherwiſe 
if any broke the award, and the other performed it, that he who per- 
formed it ſhould have both, and that they awvarded that the plaintiff 
ſhould recover the projits of a manor from Mid/ummer to Michaelmas, 
and ſhould pay 10 marks to the ſaid garniſhee, and that the plaintiff 
ſhould make partition of” the ſome lands and ſuffer the garniſbee to 
chic his moiety, and the? plaintiff ſhall have the other moiety, and ſaid 
that M. the plaintiff did nat mate the partition, nor did he pay the 
io marks, and prayed delivery of the obligation. Per Newton, 
Paiton, & Cur. the plea is double, the one that the plaintiff did 
not make a partilian, the other that the plaintiff did not pay to the 
garniſbec the 10 marks; for bath entitles the garniſbee to the aurit- 
ings. Br. Double, pl. 48. cites 21 H. 6. 18. 
Pal. 30. 65. In detinue for goods bailed the defendant pleaded, that 
a” e e after the bailment plaintiff married J. S. who during the eſpouſals 
ingly. releaſed to the defendant, and held by all the juſtices not to be 
S. C. cited double, for he could not plead the refuſal without ſhewing the 


- _—_— marriage, Mo. 25. pl. 85. Paſch. 3 Eliz. B. R. Audley's calc, 


D-wers 66. In deꝛber the tenant ſaid that he had nothing but in ward with 


—— JN. of the grant of Go of whom the anceſtor of the infant ſon of 
the baron held in chivalry, & c. Per Hals, the plea is double, one 


that lic has nothing but in ward, and the other that he held _— 


. 


9 


— 
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and becauſe if he ſhall be compelled to hold to the one, he at 
another time ſhall loſe the other, therefore for the miſchief, he 
ſhall have the plea; per tot. Cur. Br. Double, pl. 33. cites 


9 H. 5. 4. 


67. Entry ſur diſſtiſin made to C. his couſin, whoſe heir he is, viz. 
C. was the daughter of T. fifter of the demandant, the tenant ſaid 
that J. brother of the demandant, whoſe heir the demandant is, ꝛuas 
ſeiſed in fee, and gave to T. and A. in tail between whom C. was 
iſſue, and C. died without heir of her body, and F, your brother en- 
zered as in his reverſion and infesffed the tenant, and after by his deed 
releaſed to us, judgment if. againſt. the deed comprehending war- 
ratity, &c, and becauſe he relied 1pm the deed with warranty, 
therefore good, notwithſtanding that he alleged tail where the 
demandant demanded fec-fimple, and the fcoffment, and releaſe 
with warranty. Br. Double, pl. 65. cites 24 E. 3. 75. 

68. Entry in nature of alſiſe, defendant pleaded that he is in by 
leaſe for 40 years of the leaſe of the predeceſſor of the plaintiff by in- 
denture, and ſo has he nething but fer term of years, and that the 
demandant himſelf is ſeiſed of the franktenement, judgment of the 
writ, and per tot. Cur. this is a double plea, viz. /eaſe by in- 
denture, and that the plaintiff himſelf is ſeiſed of the franktenement, 
For if the plaintiff anſwers to the leaſe, the other may demur be- 
cauſe he does not deny but that he himſelf is tenant of the frank- 
tenement ; and if he anſwers to the franktenement, the other 
may likewiſe rely upon the leafe by indenture, which is eſtoppel; 
by which he was awarded to hold him to the one, and fo he did, viz. 
that the plaintiff himſelf is tenant, Br, Double, pl. 68. cites 
4 H. 6. 27. 

70. Entry in nature of an aſſiſe in 100 acres of land ; the tenant 
aid that he had common there appendant to his maner of B. by which 
he put his beaſts in, abſque hoc that he claimed any thing but the com- 
mon, and abſque hoc that he had other poſſeſſion or ęſlate in the land, 
and that W. N. was tenant the day of the writ purchaſed, and yet is, 
not named in the writ ; judgment of the writ; and per Cotteſ- 
more J. it is a good plea, and not double; for the common is 
nothing to the purpoſe, and the plea is a ſpecial nontenure, aud 
the common is mentioned to prove his entry into the land to uſe his 
common, and not to have franktenement in the land, by which the 

plaintiff imparled. Br. Double, pl. 44. cites 8 H. 6, 33. 


71. Eſcheat upon ſeiſin of A. ſuppoſing that ha died without heir; 
the tenant ſaid that A. had iſſue K. who entered and endowed the 
feme of A. and after releaſed to her, whoſe releaſe the tenant has ; 
judgment, &c. And by the beſt opinion the plea is double; for 
the ſeifin of the heir goes to the <urit, and the releaſe conveyed the 
right, and goes to the bar, by which he relied upon the laſt ſeifin 
of K. the heir of A. to which the demandant ſaid, that the ſaid 
A. had no ſuch daughter as K. who ſurvived, &c. Br, Double, 


I, 159. Cites 11 H. 4, 10. 
Shang 7 72. Treſpaſs 
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72. Treſpaſs of forcible entry; the defendant ſaid that J. 9vas 
feijed, and gave to his father in tail, who died ſeiſed, and the land 
deſcended to him, and he entered and was ſeiſed till by the plaintiff 
diſſeiſed, upon whom he entered; yer Littleton, the plea is double, 
viz. the gift and deſcent, and Laicon and Priſot contra; for it is 
ſuthcient to ſay that he was ſeiſed till by the plaintiff diſſeiſed, 
upon whom he entered, and cannet ſay ſeiſed in tail without ſhewing 
h:w, and therefore the refidue is only conveyance to it. Br. Dou- 
ble, pl. 18. cites 3 H. 6. 15, 

73. Contra in aſſiſe, and then if he ſhews ſpecially how he was 
ſciſed by tail, as here, the plea is not the better, and one anſiuer 
may make an end of all, viz. ne dona pas ; by which the plaintiff 
rephed, and the defendant imparled, &c. Br. Double, pl. 18. 
cites 3 H. 6. 35. | | 

74. In forcible entry, the defendant juftified his entry by gift to 
F. fer life, the — to 1 faber 10 42 Tho was 1 
died ſoiſed, and he entered as heir in tail; the gift in tail and the 
deſcent is double, therefore he ought to take the one by proteſta- 
tion, and the other by matter in fact, quod fuit conceſſum; per 
Hody and Paſton, but it is not argued. Br, Double, pl. 129. 
cites 9 H. 6. 13. 

75. Treſpaſs upon the ſtatute of fercible entry: the defendant 
alleged bar, and the plaintiff alleged deſcent to him to avoid the en- 
try of the defendant, and he avoided it by continual claim made by his 
predeceſſir, and by himſelf; per Port. the plea is double; 25 if 


the anceſtor died in the life of your predeceſſor, then your claim 


Fir meder. 


— mmm 


S. C. cited 
2 Lutw. 
1492. in 
caſe of Peli 
v. Garliek. 
— 12 Mod. 
8 . c tes 
S. © 


15 void, and if he dicd in your time, then the continual claim in 
the time of your predeceflor is not good; by which he alleged 
continual claim in his time only, and that the anceſtor died in 
his time, and then well; quod nota; and otherwiſe double, 


Br. Double, pl. 50. cites 22 H. 6. 37. 
76. In formedon, the tenant pleaded a fine of the ancgſtor upan co- 


nuſance of right wvith warranty, and not double, nor was the te- 
nant compelled to rely upon the one by award; for it is only one 
intire deed. Br. Double, pl. 25. cites 46 E. 3. 14. 
77. In jormedon, the tenant ſuid that the donee was ſeiſed in fee 
till by the dener diſſeiſed, and after the donor married the donee to his 
aughter, and gave t him in tail, and compelled him by menace t5 take 
the gift, awh:/e ale the tenant has, and 2 remitted to the fee ſample ; 
judgment, &c. and per Culpepper and Martin, the plea is dou- 
ble, viz. the diſſeiſin and remitter by repriſal, and the taking by 
menace ; contra per Hank. and that the diſſeiſin and repriſal is 
the effect. Brook ſays, contrarium videtur lex. Br. Double, 
pl. 31. cites 12 HI. 4. 19. ; 
78. In form=don in deicender, the plaintiff declared of a gift 
in tail to his father who died, and that the land deſcended to de- 
mandant's elder brother, who alſo died withcut iſſue. The te- 
nant pleaded that the elder brother had iſſue a daughter, who levied 


a fine to him, and he relied upon the ſine and the _—_ 
| . 
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It was objected that this plea was double, that the one is the iſſue, 
and the other is the fine. But per Cur. ſince he cannot come to 
the one without ſhewing the other, it ſhall not be double; be- 
ſides, here he relies upon the eſtoppel. Gouldſb. 88. pl. 13. 
Paſch. 30 Eliz. Whate's caſe. 


79. Where a plea include double matter, as garniſhment by Carniſh- i 
the ſheriff to levy a fine, and garniſhment by the party, this is dou- . 4 
ble, though one ſpall not be material. Br. Double, pl. 127. cites EY \ 
11 H. 4. 18. per 'Thirn. and Culpeper. | 


80. In juris utrum the tenant ſaid, that his father was ſciſed and uri 
died ſeiſed, and the predeceſſor of the plaintiff abated, againſt whom he as 
recovered in mortdanceſtor and entered, and fo this is his lay-fee, and 
not the frankalmeigne of the plaintiff ; and this is not double, per 
Cur. viz. the recovery and the /ay-fee, &c. for he ought ſo to con- 
clude, becauſe it is a writ of right in its nature, and fo in writ of 
right if he pleads a recovery he ſhall conclude, and ſo has he more 
than mere right. Br. Double, pl. 1. cites 19 H. 8. 7. 


81. In maintenance, the defendant juſtified as attorney of the plain- Mainte- 
2 Ace. 


tiff, and the plaintiff ſaid, that the gave 10 f. te one jury, and 105. | ; 


to another, ts give verdict for his client, and it is not double, per 
tot. Cur. becauſe all does not prove but one ſpecial matter; quod 
miror / Br. Double, pl. 114. cites 11 H. 6. 10. 


82. In monſtraverunt, the defendant ſaid that he held of a manor M rav e- 
in the ſame vill, which is ſub tituls terre epiſcopi de E. tempore E. regis (© 
& confeſſoris, and net in the manor of the ſame name contained in the x 193 ] 
bock of Doomſday, ſub titulo terre regis, and that the plaintiffs held of © 5 
him at will, and it was held double matter; for each of them is a 
good bar. Br. Double, pl. 19. cites 40 E. 3. 45. 


83. In replevin, avozwry is made for rent re/erved upon equality of Repirw-n- 
partition made between tus coparceners the plaintiff ſaid that there 
were three coparceners, and the third was extra patriam tempore par- 
titionis, and returned qwithin age and entered, by which they made 
new partition, &. and the re-entry and new partition were ſuffered 
by award, and the plea ſingle; nota. Br. Double, pl. 62. cites 
24 E. 3. 52. | | . 
84. In replevin, the defendant ſaid, that the property of the bea/?s Thel. Pig. 
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is in another, and that he tock them in another vill; and this is — x 
double; quod nota, Br. Double, pl. 21. cites 42 E. 3. 18. \ cites 42 E. 3. 
19. S. C. 


that the defendant was compelled to hold himſelf to the one. But in replevin, as to one cx, the 
defendant ſaid, that the property wwas to a flranger, and as to ant ber ox, that be took it in an:ther piace, 
and in another will, &. And this laſt plea was held double; for the one part of the plea goes to the 


place, and the other to the vill. I hel. Dig. 214+ lib. 15, cap. 3. ſ. 16. cites Mich. 9 H. 6. 39+ 
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85. In replevin, the demandant avowed by tavo avowries uMn the Br. 2 
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ſlaintiqf for tao ſeveral tenures of tao acres, &Cc. as upon tenant of 5 *c C. 


fee-fmple, and the defendant ſaid that the father of the defe :dant, 
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ewheſe heir, &c. gave them to hinn in tail, to hold by one and the ſame 
tenure; judgment of the auf ſappgſing tao ſeveral tenures, and 
it is not double, viz. the fenure of fee-tail, and the intire tenure ; be- 
cauſe he relied upon the laſt. Br. Double, pl. 12. cites 9 H. 6. 26. 

86. In replevin, if a man pleads tuo matters to the avorory, of 
which the one goes in the abatement of the avawry to prove that they 
ought to have made another manner of avowry, and the other mat- 
ter gaes in bar of the avowwry, this is double. Br. Double, pl. 158. 
cites 35 H. 6.51. | 

87. In replevin, vhere the defendant cught to have gaged deli ver- 
ence, he faid, that the beaſts died in default of the plaintiff, awhere the 
difendant diſtrained for ſuch cauſe, and put them in open pound, &c. 
the plaintiff ſaid that the defendant efleigned them to a place unknown, 
and there they died in default of the defendant ; & non allocatur; for 
it futhces to ſay that he e/lcigned them only, which hall be intended 
out of the county, &c. and it is ſufficient to ſay that they died in 
default of the defendant ; quod nota, per Cur. therefore two mat- 
ters. Br. Double, pl. 91. cites 5 H. 7. . 

88. In replevin, the tenant in tail ef a rent purchaſed the land 
and made a feoffment in fee of land diſcharged with qwarranty, and 
died, and aſjets is deſcend:d, the iſſue in tail was wouched for the rent, 
and this matter is pleaded in bar of the avowry; and becauſe he 
did nit ſhew whether the ancgſlor who made the feoffment with war- 
ranty was anceſtor collateral or lineal, therefore per Cur. the bar is 
ill, and it ha be intended ancefter collateral ; per Vaviſor J. and 
then this and the a/7ts are double, and he ought to have rehearſed 
the warranty, or upon one of them. Br, Double, pl. 78. cites 
21 H. 7. 10. 


89. Reſummons upon writ of ward againſt executors, who ſaid 
that the heir was of full age in the life of teſtator, and that they 
have fully adminiſtered ; and Wilby awarded the plaintiff to anſwer 
to the laſt plea, and awarded that the plaintiff ſhould recover the 
ward, and that they try the iflue of fully adminiſtered for damages. 
Br. Double, pl. 61. cites 24 E. 3. 49. | 

* go. Quare ejecit infra terminum againſt B. that C. was ſeiſed 
and leaſed ts him for 10 years, and B. ejefted him ; Port. ſaid, that 
C. leaſed and entered, and enſesffed us, and after the plaintiff made a 
regreſs, and after ſurrendered to us, and we entered, which is the ſame 
gjeetment. And per Newton and others, the plea is not double, 
viz. the leaſe, and the fesffment, and the regreſs of the tenant, and 
after the ſurrender ; for he cannot come to plead the ſurrender 
without conveying the reverſion to him; quod nota, Br. Double, 
Pl. 45. (bis) cites 19 H. 6. 55, 56. 


91. In recordare, the r avowed 925 a fine fer alienation made 
by his tenant ; the tenant pleaded that the lord was ſeiſed of the ſame 
land within time of memory, and by deed aliened to R. whoſe eftate 
the plaintiff has, to bald to him by certain rent and ſervices pro om- 
nibus ſerviciis et demand; and this held double, viz. the if of 


poſſeſſiony 
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foſſefon, and the deed to held ut ſupra; and yet he cannot plead 
the gift, but he ought to allege the ſeiſin in the donor or feoffor; 
nor can a man plead a deed of feoffment with warranty, but he 
ſhall mention both, but he ought to rely upon the warranty only, 
or rely upon the deed of gift in the caſe ſupra only, and then this 
is not double; quod nota; per Hank. & nemo negavit. Br. 


Double, pl. 32. cites 14 H. 4. 5. 


92. Scire facias cut of a fine by which IV. and K. his feme gave 
to M. in tail, ſaving the reverſion to K. and his heirs, of whoſe inhe- 
ritance the land was, and that M. died, and K. married R. and [M.] 
died without iſſue, by which R. and K. brought the ſcire facias to e- 
ecute the fine, the tenant ſaid that M. and K. were ſeiſed as in their 
reverſion after the death of M. and enfesffed T. whoſe eftate he has ; 
judgment 6 actio; per Wich. the plea is double, viz. ſeiſin by the 
reverſion after the tail determined, which is execution, and alſo 
ferment after; per Thorp, the feoffment is the ſubſtance, and the 
ſeifin is only conveyance, by which anſwer. Br. Double, pl. 36. 
cites 38 E. 3. 16. 

93. By which the plaintiff ſaid that anther time he recovered upon 
ſore facias upon the ſame fine againſt the ſame tenant, and after the ex- 
ecutien he enjeoffed the ſame T. upon condition, and for the condition 
braten he entered, and the now tenant brought writ of diſceit, and re- 
verſed the firft judgment and execution, after which he was not warned 
and entered, and now the plaintiff brought other ſcire facias ; per Belk. 
the plea is double, one that the feoffment is undone by the condition, 
and another that his /ei/in is undone by writ of diſceit ; per Finchden, 
the concluſion is all upon the feoffment, by which other paſſed 


over. Br. Double, pl. 36. cites 38 E. 3. 16. | 


94. In treſpaſs, the defendant ſaid that the franktenement belonged 
to a flranger who leaſed to him for froe years, which yet endure, by 
which he entered and did the treſpaſs judgment, &c. Godred ſaid 
the plea is double, viz. the franktenement is in a ſtranger, and he 
has a leaſe for five years, but tot. Cur. contra eum; for the leaſe 
is only conveyance. Br. Double, pl. 6. cites 3 H. 6. 50. 

95. Treſpaſs upon the ſtatute of fore/lalling at the port of C. 
Paſton faid there is no /uch will, hoamlet, or place, known out of the 
vill and hamlet, but is a place which extends into divers wills, viz. 
into A. B. and D. Per Strange, this is double, viz, no /uch will or 
place, &c. and alſo that it is a place which extends into divers wills, &c. 
Br. Double, pl. 40. cites 7 H. 6. 22. 

96. In treſpaſs the defendant pleaded arbitrement, & c. who 
awarded that he ſhould pay 10 J. to the plaintiff in ſatisfaftion of the 
treſpaſs, which he has paid ; judgment and the plea good, and 
not double, viz. the arbitrement and the payment; for the one 
is purſuant upon the other; for per Martin, arbitrement is no 
plea if he does not plead it performed, or ſays that he has been 
at all times ready, and yet is, &c. Br. Double, pl. 43. cites 


8 H. 6. 25, | 
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97. In treſpaſs the defendant pleaded his frankienement ; the 
plaintiff foall not ſay that before this J. N. was ſeiſed and enferffed A. 
a9 enforffed the plaintiff; for it ſulfices to ſay, that A. was ſeiſed 
in fee and enfeoffed the plaintiff, &c. Br. Double, pl. 131. 
cites 19 H. 6. 32. | 

98. Treſpaſs guare Hlium ſuum et heredem rapuit et abduxit apud 
D. Defendant fhewed by proteſlation that he had re-delivered the in- 
fant, and fur plea, that the plaintiff married Fane P. and had iſſue 
the fon, and J. died, and after it was noiſed in the country that the 
Plaintiff was dead, and that the defendant as prochein amy of the in- 
fant ſew the infant in werd, ſcil. ill-gxverned and cut of gond ward, 
in negligence of N, his nurſe, by which be tet the infant as lawfully 
he might, &c. and it is not double, ſcil. that he is prochein amy, 
and that the infant was il[-governed ; for the one depends upon the 
ether, but if he had not taken the re-delivery by proteſtation but 
for plea, then it had been double, Br. Double, pl. 47. cites 
21 H. 6. 15. | 

99. "Treſpaſs of a cloſe broken and graſs ſpoiled, the defendant 
pleaded his franktenement ; the plaintiF ſaid that to this he thall 
not be received; for the father of the plainti} whoſe heir, &C. en 
feojfed him with warranty by the deed ⁊bhich he ſhewed, &c. Judg- 
ment if againſt the deed of his anceſtor which comprehends war- 
ranty he ſhall be received to ſay that it is a franbtenement. The 
defendant ſuid that R. N. was ſeiſed in fee, and enfegfed him and 
his father and to the heirs of his ſen, aud the father enfeoffed the 
plaintiff, by which he entered into the one moiety in the life of the fa- 
ther by alienaticn to his difinheritance, and into tle other miiety he eu- 
tered after the death of the father for the diſſeiſin of this moety ; per 
Newton, the plea is double; for if any of the iſſues are found 
for the defendant the plaintiff ſhall be barred ; for if he enters 
into a moiety only, then the plaintiff is tenant in common with 
the defendant, and one tenant in common or joint-tenant cannot 
have action againſt the other. Br. Double, pl. 51. cites 22 H. 6. 
50, 51. 

100. By which the defendant pleaded as above, and alleged the entry 
into the whole in the life of the father, and the plaintiff alleged the 
ferffment of the father with warranty as above, abſque hoc that R. 
enfegfed the defendant and his father mad» et forma, and ſo ad pa- 
triam. Br. Double, pl. 51. cites 22 H. 6. 50, 51. 

101. In tr-ſpaſs, the plaintiff counted that a leaſe fer years, and a 
deed indented of it was deviſed to him by the lefſee, and he died, and 
the executors bailed to him, &c. and it is not double, viz. the de- 
viſe and the bailment of the executors, for the one is conveyance 
to the other; quod nota, per Cur, Br. Double, pl. 15. cites 
27H. 6. $. | 

102. In treſpaſs, the defendant preſcribed in a way to the market 
of B. and ts the church of D. and held double; quære inde; 
for it ſecms that he ought to claim the way as his. title is; 
quære; for it is only the opinion of the reporter in a ſhort note. 
Br. Double, pl. 128. (bis) cites 28 H. 6. 9. 

103. Treſpaſs 
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103. Treſpaſs of affuult and menace, theſe words dixit, retulit, 
&& publicavit, & c. make not any plea double or treble, per Cur. 
Br. Double, pl. 72. cites 37 H. 6. 20. 

104. Treſpaſs in land, the defendant juſtified for the third part 
for one cauſe, and for the two parts for another cauſe, this is not 
double ; for it cannot be that the third part is in ſeveralty, and then 
the plaintiff and defendant ſhall not be tenants in common; for 
if they were tenants in common, juſtification for the one part un- 
divided ſuffices. Br. Double, pl. 141. cites 37 H. 6. 38. 

105. In treſpaſs, where a man pleads a recovery and ſhews title, 
by which he recovers alſs, this is double; per Littleton, which 
Danby J. denied; for the one is /#5/equent to the other. Br. Dou- 
ble, pl. 75. cites 39 H. 6. 24. & concordat 9 H. 7. 

106. In treſpaſs abatement and intriſian are double, and yet 
it ſeems that both ſhall be of one and the fame nature, and 
where a man pleads double plea, and relies upon the one, then 
it is not double. Br. Double, pl. 147. cites 39 H. 6. 27. 

107. Treſpaſs upon the caſ? ez gizzd liberawit obligation” defend? ad 
ſaluum cuſtod* & reliberand* cum, &c. and that the defendant has 
broken it. The defendant ſaid, that it avas bailed to him by the plain= 
tiff to deliver to IV. N. the which he has dene, abſque hoc that he 
broke it ; per Priſot, the plea is double; for it is a good plea 
that it was delivered to him to deliver to W. N. which he has 
done; and then [if ] he breaks the obligation, action is given to 
W. N. and not to the plaintiff, which is another matter of bar; 
by which Coke ſaid for the defendant ut ſupra, abſque hoc that he 
broke the obligation before the delivery made to IW. N. and per Cur. 
now he ought to fbhew what day he delivered it to M. N. and fo he 
did, and traverſed ut ſupra ; then the plaintiff demurred, and the 
defendant fimiliter, and it ſeems that this traverſe is pregnant, 
viz. the breaking before the delivery to W. N. Br. Double, 
pl. 84. cites 39 H. 6. 44. 

108. In treſpaſs a /eaſe at will, and a licence to cut the under- 
evood, is not double; for tenant t will cannot cut underwood 
without licence, Br. Double, pl. 149. cites 2 E. 4. 22. 

109. Treſpaſs of a cloſe broken, viz. two acres, and the defend- 
ant juſiified the breaking of one, and the entry“ ¶ into ene] for one mat- 
ter, and into the other for another matter, and therefore double, per 
Cur. for he has juſtified two breakings; guere; for contra in 
treſpaſs upon 5 R. 2. Br. Double, pl. 153. cites 18 E. 4. 11. 

110. In treſpaſs where azfcent is pleaded, the plaintiff pleaded 
diſſeifin to his father by him ho died ſeiſed, and that his father made 
continual claim and died, and after he made continual claim, and the 
diſſeiſor died ſciſed within the year, &c. and per Cur. he ſhall 
plead the one continual claim only, viz. of him in whoſe time 

the deſcent came. Br, Double, pl. 53. cites 15 E. 4. 22. 
III. In treſpaſs it was agreed, that where a man makes a bar 
er title by gift in tail of land or aduoꝛiſon, and alleges divers deſcents 
or preſentations, this is not double; for the traverſe of the gift 


ariſwers to all. Br. Double, pl. 104. cites 19 E. 4. 4—And 
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yet _— per Brian and Cur. 20 E. 4. fol. 3. but quiere there- 
of. Ibid. 

112. In treſpaſs, if a man makes av9wry or replevin or juftife- 
cation in treſpaſs for homage, fealty, ſuit, rent, &c. this is not 
double; for this ig all one and the ſame tenure, Contra if it be for 
a rent-charge and rent-ſervice in one and the ſame avowry. 
Br. Double, pl. 94. cites 9 H. 7. 13. 

113. Treſpaſs againſt ſeveral of a clife broken ; the defendant ſaid 
that each of them has common there appendant to his franktenement ſe- 
verally, by which they entered and broke, & c. to uſe their common, and 
a good plea, per Cur. and not double; for it Hall be intended that 
each juſtified for his own intereſt, and none for the intereſt of his com- 
panion. Br. Double, pl. 59. cites 15 H. 7. 10. 

114. But in treſpaſs of a cloſe broken, if the defendant ſays that 
A. has common there, and B. fimiliter, and C. femiliter, and he as 
their ſervant, and by their commandment, put in the beaſts, this is 
double, per Cur. Br. Double, pl. 59. cites 15 H. 7. 10. 

115. But if he ſays that he put in two beaſts for A. and three for 
B. and the reſt for C. this is a good plea, and is not double, per 
Cur. Br. Double, pl. 59. cites 15 H. 7. 10. 

116. In treſpaſs, it was agreed that where one intitled himſelf that 
A. was ſeiſed in fee, and infeffed B. «vhs infe;ffed C. who inferffed 
D. whoſe eftate the defendant has, and gave colour to the plaintiff by 
the firft feoffor, this is not double; and the reaſon ſeems to be, 
becauſe all theſe are only conveyances, Br. Double, pl. 60. cites 


15 H. 7. 11. 


117. Defendant pleads ten outiazories againſt the plaintiff; 


this is double; for he is as much diſabled by one as by the other 


nine, to which ſeveral anſwers are required. Carth. 8. Trin. 
3 Jac. 2. B. R. Trevillian v. Secomb. 


118. In ward, the plaintiff counted that he held of him by homage, 
eſcuage, and ſervage, which grves ward by uſage of the country, and 
therefore double; by which he was compelled to keep to the one. 
Br. Double, pl. 26. cites 46 E. 3. 25. 

119. If the defendant in raviſhment of ward traverſe the title of 


* the plaintiff, and makes title to himſelf, this is not double, for he 


ought ſo to doz nota. Br. Double, pl. 28. cites 2 H. 4. 12. 

120. Ward of land and body, the defendant pleaded a feoffment, 
and the plaintiff alleged, that it was by colliqſon, and it was upon 
condition to infeoſſ the heir at full age ta toll him of his ward, and there- 
fore double, viz. the colluſion and the condition, by which he omit- 
ted the condition and held him to the collufion, to which the de- 
fendant ſaid that it was bona fide, and not by colluſion; but per 
Cur. 'Frin. 4 H. 6. fol. 29. the plea pleaded in bar is not good if 
he does not traverſe the dying in his homage. Br. Double, pl. 5. 
cites 3 H. 6. 32. | 

121. In ward, the tenant pleaded jointenancy by fine to the anceſior 
and to him, and that he is in by ſurvivor ; judgment, &c. The 
plaintiff ſaid that the conufor enfegſſed certain perſons to enfecſ} the 


heir 


- 
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heir at his full age by colluſion to toll him of his ward, ab/que hoc, that traverſe he 
thoſe who awere parties to the fine had any thing at the time levied, and — 8 
it was held double, viz. the calluſian and the voidance of the fine, therefore it 


by which he held himſelf alone to the voidance of the fine. ſeems beſt 
Br. Double, pl. 39. cites 7 H. 6. 20. | that he plead 


ment without ſpeaking of the colluſion, and traverſe the ſeifin at the time of the fine, Br. Double, 


pl. 150. cites 4 H. 6. 14» 

122, Warrantia chartæ gued de eo tenet et unde chartam ſuam Warrantia 
habet, this is not double lien but ancient form of the writ z quod _— 
not i per Cur. Br. Double, pl. 64. cites 24 E 3. 74. — 

123. Dcire facias n a fine, the plaintiff conveyed himſelf by de- 
ſcent to tw coparceners, and from them to him, and the tenant pleads 
releaſe with warranty of theſe two parceners, judgment if contrary to 
the deed of his ance/lors, which compriſes warranty, action, &c. the 
plaintiff ſaid that it was double by reaſon of the #09 warranties, 
and therefore he held him to the one, notwithſtanding that he 
pleaded according to the fine. Br. Double, pl. 35. cites 9 H. 5. 

12, 13. | 

#4 If a man pleads releaſe with warranty and relies upon the [C 198 J 
whale, this is not double; for one anſwer may make an end of all, 
Br. Double, pl. 117. cites 32 H. 6. 21. 

125. But feoffment with warranty is double if he does not rely 
upon the warranty; for feoffment may be without deed, and 
[paſſes] by two circumſtances. Br. Double, pl. 117. cites 
32 H. 6. 21. 

126. But releaſe with warranty, or confirmation and grant that he 
ſhall not be vexed as above, all this paſſes by one deed or patent. 


Br. Double, pl. 117. cites 32 H. 6. 21. 
126. Waſt, in grange as to a moiety the defendant decay before the Mas. 


leaſe, and as to the reſt it was uncovered by tempeſt, and before the dE 


fendant could repair it the plaintiff entered, and was ſciſed the day of the 
writ ; judgment, &c. ald per Hank. this is double, the tempeſt 
and the entry of the plaintiff, Contra per Hull, for the entry is all 
the matter; for the tempeſt is not walt unleſs the defendant per- 
mits the timber to putrify aſter the tempeſt. Br. Double, pl. 30. 
cites 12 H. 4. 5. 

127. Waſt, in cutting 10 oaks, the defendant ſaid that the plaintiff 
granted the 10 oaks to R. C. and commanded the defendant to cut and 
deliver them to the ſaid R. C. which he did. Per Markham, the 
plea is double, viz. the grant and the commandment, Per Newton 
and Paiton the plea is good; for it is prr/uant, by which the 
plaintiff replied and denied the commandment; quod nota, 


Br. Double, pl. 49. cites 21 H. 6. 46. 


(B) Allowed in what Caſes, 


1. IN aft of rent, the tenant cannet plead miſnoſmer of himſelf, 
and if it be found, hors de ſon fee, &c. for the firſt plea is 


waived 
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waived by the other. Thel. Dig. 214. lib. 15. cap. 3. f. 1. cites 
Paſch. 3 E. 3. 78. 3 All. . =. N 

2. In fur cui in vita of a houſe and 24. rent, the tenant ſaid that 
the demandant had put in view only a houſe, and fo he ſuppoſes that the 


rent is arifing from this houſe, in which houſe he has nothing unlef; 
jcintiy with ſuch a one not named ; judgment of the writ, and held 


that he ſhall have the two pleas. Thel. Dig. 214. lib. 15. cap. 3. 
. 2. cites Trin. 5 E. 3. 192. | 

3. In writ of 20e as to parcel, the tenant ae the demi/+ 
ſuppeſed by the writ, in abatement of the writ, and as te other parcel 
he faid that it was within the will ſuppoſed by the writ, &c. and 
had both the pleas. 'Thel. Dig. 214. lib. 15. cap. 3. f. 5. cites 
Paſch. 8 E. 3. 402. 

4. In writ of entry, the tenant pleaded that one Tho. wwas ſeiſed 
and died ſeiſed, from whom the tenements deſcended to three daughters, 
and the tenant is iſſue of one of them, and he has the eſtate of the other 
by purchaſe, and one Rs. has the eſtate of the third by purchaſe, and ſo 
he holds in commen. pro indiviſo with Ro. not named, &c. And held 
that he ſhall not have the two pleas, ſcil. the nontgnure of the third 
part, and the tenancy in common of the whole. Thel. Dig. 214. 
lib. 15. cap. 3. ſ. 7. cites Trin. 8 E. 3. 218. Quere. 

5. In treſpaſs fer a cl:ſe broken, brought by tawo, as to ane of the plain- 
tif the defendant faid that he was tenant in common of this cloſe with 
the plaintiff, judgment of the writ, and as to the cther plainti}, the 
defendant pleaged not guilty, & c. Thel. Dig. 215. lib. 15. cap. 3. 


ſ. 21. cites 8 E. 3. 436. in mortdanceſter. Qurrc. 


6. In quare impedit, the defendant may plead darrein preſent- 
ment to the writ, and make title of right alſo to the preſentment, and 
his plea thall be taken according to that which he concludes to 
the writ by the darrein preſentment, or action by the title. 
Thel. Dig. 215. lib. 15. cap. 3. f. 22. cites Mich. 8 E. 3. 
429. 

7. In debt by tus femes as executrixes of the teſtament of ſuch a one, 
the defendant as to one ſaid that ſbe was covert of baron the day of 
the writ purchaſed, and yet is, Oc. and as to the other that fhe has 
taken baron pending the writ, &c. and had both the pleas, but the 
iſſue was taken upon the one. Thel. Dig. 214. lib. 15. cap. 3. 
ſ. 8. cites Mich. 8 E. 3. 441. Mich. 9 E. 3. 477. 

8. In ie of rent the tenant pleaded miſnoſmer of the vill, and 
if it be found, &c. that another ts tenant of the rent not named, &c. 
Thel. Dig. 214. lib. 15. cap. 3. f. 10. cites Mich. 15 E. 3. 
Aſſiſe, 95. 

9. The tenant pleaded non-tenure of parcel, and ſhewed who was 
tenant, and as to the other parcel pleaded non-tenure alſo by reaſon of 
recovery, and execution ſued againſt him pending the writ, and had 
both the pleas. Thel. Dig. 214. lib. 15. cap. 3. f. 11. cites 
Trin. 15 E. 3. Brief, 285. 

10. In treſpaſs of beaſts taken, the defendant cannot plead that 
the deliverance is made by replevin in the county, and alſo juſlify as 
diſtraſe, &c. Thel. Dig. 214. lib. 15. cap. 3. f, 12. cites Mich. 


17 E. 3. 535, 
11, In 
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11. In zurit of aiel the tenant was received to plead laft ſeiſin 
in his father who was ſon and heir to the grandfather, and that the 
demandant was fon and heir to the younger ſon of the grandfather, and 
fo he could demand nothing. Thel. Dig. 214. lib. 15. cap. 3. f. 9. 
cites Hill. 10 E. 3. 483. | 

12. In afſiſe the tenant ſaid that he had another ſurname, and 
pleaded jointenancy with one not named, &c. And held good 
without ſaying that he is the ſame perſon, &c. and the plain- 
tiff cannot reply to the miſnoſmer but to the jointenancy. 
Thel. Dig. 214. lib. 15. cap. 3. ſ. 4. cites Mich. 5 E. 3. 215. 
and ſays, ſee 22 Aff. r. 

13. A man fhall plead nontenure of parcel of which anther is 
tenant, and alſo that the demandant himſelf is ſeiſed of parcel. 
Thel. Dig. 214. lib. 15. cap. 3. f. 13. cites Mich. 19 E. 3. 
Brief, 244. And that a man ſhall plead 20 nantenures to the 
writ, but the tenant was not received to plead nontenure of parce! 
and jointenancy of parcel alſo. Paſch. 22 E. 3. 6. 

14. In writ aiel it is ſaid that the tenant may plead aff 
ſeiſin in the demandant, and after warve this and plead laſt ſciſin in 
the father of the demandant. Thel. Dig. 214. lib. 15. cap. 3. 
ſ, 14. cites Paſch. 32 E. 3. Nuper obiit, 2. | 

15. In aſſiſe of common, the defendant ſaid that the land in 
avhich, & c. 1s 60 acres, and that the grantor had nothing in the 
land unleſs in frve acres at the time of the condition, and to the five 
acres that the grantee of the common who granted his intereſt ta the 
plaintif had nothing in the common at the time of the gift, and had 
both the pleas; for the one plea goes to the five acres, and the 
other plea to the reſt, contra if each plea had been pleaded to the 
whole, Br. Deux Plees, pl. 31. cites 37 Aff. 14. 

16. Debt againſt executors who pleaded acquittance as to parcel, 
and fully adminiſtered as to the reſt, and both were ſuffered, quod 
nota, Br. Deux Plees, pl. 27. cites 28 E. 3. 91. 

17. Three iſſues were permitted in alleging that the bailiffs of the 
franchiſe after conuſance of the plea granted had failed of right to the 
plaintiff, maſmuch as it confirms the juriſdictien of the court of the 
king, and the king it as party ts it, the plea of which ſhall not be 
challenged for doubleneſs. Br. Double, pl. 119. cites 40 E. 3. 11. 

18. In dow-r the tenant ſaid that baron had nothing unleſs in ſpe- 
cial tail to him and his firſt feme, the remainder to F. N. in tail, 
the remainder to the baron in fee, the baron died, and he in the 
meſne remainder ſurvived, the demandant ſaid to parcel ment compriſe, 
and to the reſt that he in remainder did not ſurvive the baron, by 
which the baron ꝛbas ſeiſed in fee; for he had 19 iſſue by the firft ſome, 
and he had both the pleas, and yet it the baron ſurvived the ought 
to have dower. Br. Deux Plees, pl. 34. cites 46 E. 3. 16. 

19. In ward of land and body, the defendant as to the body pleaded 
delivery by the plaintiff himſelf upon certain conditions performed to re- 
deliver, and otherwiſe to retain him, & c. and 1 the lan that the an- 
ceflor in his life infected J. N. que eftate he has, and becauſe this 
lait plea goes to all, therefore per Cur. he was drove to the one, 
by which he held him to the feoffment. Br. Deux Plees, pl. 2. 
Cites 3 II. 6. 32. 

20. In 
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20. In dower again/? ene Fo. he ſaid, that he and one Ro. not 
named, held the tenemeits joutly as guardians iN chivelry by the non= 
ige of ſuch an one heir, &c. Judgment of the writ, &c. And 
adjudged that he ſhould have the plea, &c. notwithſtanding that 
it is double, viz. that he was guardian not named guardian, and 
the jointenancy. Thel. Dig. 215. lib. 15. cap. 3. f. 17. cites 
Paſch. 9 H. 5. 4. 

21. In dowwer, the tenant ſaid, that he had nothing but in ward 
with W. N. of the grant of G. of whim the anceſtor of the infant, 
fon of the baren, held in chivalry, &c. per Hals, the plea is dou- 
ble, one that he has thing but in ward, and the other that he 
halds jointly; and becauſe if he ſhould be compelled to hold to 
the one, he at another time ſhould loſe the other, therefore for 
the m:/chief he ſhall have plea; per tot. Cur. Br. Double, pl. 33. 
cites 9 H. 5. 4. | | 

22. It is held, that in appeal of death, the defendant may plead 
that there is another appeal pending, and nul tiel vill, &c. alſo, and 
miſnoſmer of himſelf, and nul tiel vill, &c. and pray allowance of 
them, &c. and as Io the felony plead not guilty. Thel. Dig. 215. 
lib. 15. cap. 3. f. 18. cites Hill. 4 H. 6. 15. 

23. A rule is laid down, that when a man has two matters, he 
may plead either of them, and if he cannet come at one without al- 
leging the other, the alleging it will not make his plea double; 
Arg. 12 Mod. 507. in caſe of Pell v. Garlick, cites 5 H. 7. 38. 

24. In ſcire facias cut of a fine, the tenant pleaded that it was 
ence executed, and alſo that he is in by tail made before this fine, and 
held that he ſhould have both. Thel. Dig. 214. lib. 15. cap. 3. 
ſ. 15. cites Paſch. 32 E. 3. Scire Facias, 102, 145. and 
18 H. 6. 3. | „ 

25. Aſſiſe by the maſter and confreres of the fraternity of the nine 
orders of the angels in B. in the county of Middleſex, the defend- 
ant faid that there is nat any ſuch corporation by the name ut ſupra in 
the ſame county, and if, &c. nul tort, &c, and was not ſuffered 
to have both, for the firſt plea goes in bar, and he Hall not have 
the lar and alſo a general iſſue, quod nota, per Cur. Br. Barre, 


pl. 91. cites 22 E. 4. 34. 


26. Where double plea is pleaded, and the demandant relies 
upon the one article, and ſo to iſſue, there no party ſhall have advan- 
tage of the doubleneſs afterwards. Br. Repleader, pl. 18. cites 
H. 6. 4. 

27. Where there is but one tenant, and ane defendant, he cannot have 
t ſuch pleas as each of them do go to the whale ; but where there are 
divers, each of them may plead ſeveral pleas, which extend to the 
whole. Co. Litt. 303. a. 

28. The plea qwhich contains duplicity, or multiplicity diſtinct 
matter ie one ond the ſame thing ⁊uſercunto ſeveral anſwers (ad mit- 
ting each of them to be good) ure required, is not alloquable in law ; 
and this rule extends to pleas perpetual or peremptory, and not 
to pleas dilatzry ; for in their time and place a man may uſe divers 


of them. Co. Litt. 304. a. 


29. Double 
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29. Double or treble pleas are allowable in an aſſiſe of novel diſ- 
ſeiſin, martdameeſior, juris utrum, attaint, or certificate of aſſiſe, 
which would have juries returnable on the firſt day before any 
plea pleaded for theſe are ſeſtina remedia ; but double pleas are 
not allowable in other actions; for there is an original writ, plea, 
and iſſue, and upon this a venire facias, &c. and a trial. 


Jenk. 75. pl. 43. cites 3 H. 4. 2. 
30. Preſcription by frecholders, and cuſtom by copyholders, may 
be joined in one plea. Lev. 269. Trin. 21 Car. 2. B. R. Pot- 


ter v. North. 
31. Duplicity is not a good exception to a plea in abatement ; Ibid. cites 


but in plea in bar duplicity of matter makes the whole void; Co. wy 
admitted. But the Court took a difference between a plea of out- 1K. 6 


lawry in diſability, and other pleas in abatement, and that a plea of a, 
ten outlawries is double, becauſe a plaintiff is diſabled as well by 
one as by the other nine. Carth. 8. Trin. 3 Jac. 2. B. R. 
Trevilian v. Secomb, 
32. One defendant could not plead two pleas that went to the 
whole (but now by 4 & 5 Anne for amendment of the law he 
may). 1 Salk. 218. pl. 3. Mich. 5 W. & M. in B. R. Combe 
v. Talbott. 
33. 4& 5 Anne, cap. 16. f. 4. enacts, that it all be lawſul plaintiff 
for any defendant or tenant, or plaintiff, in any replevin, in any court brings a 


of record, with leave of the court, to plead as many ſeveral matters as 2 wo oo 


are neceſſary. | common te- 
5 covery. De- 
ſendant moved for liberty to plead double. The motion was opooted, becauſe the act for the amend- 
ment of the law, whereby a defendant, by the leave of the Court firſt obtained, may plead double, was 
not to be underſtood of a defendant in a brit of error, but a defen lant in an original action. But it was 
inſiſted upon by the counſel on the fide with the motion, that this act did extend to the defendant in 2 
writ of error, as well as in an original action; that the one might have as great occaſion of pleading 
double as the other. That it had lately been reſolved, that a writ of error did not abate by the death of 
one of the plaintiffs, whereas, as the law ſtood before that act of parliament, it would. That by the 
ſame reaſon by which the word plaintiff, in that part of the act of parliament, was to be extended to a 
plaintiff in error, the word defendant ſhould likewiſe. It was further urged, that the pleading double 
vas at their own peril; for if the Court had not power by this act of parliament to grant them leave to 
plead double, the other fide may demur. And to this opinion the Court inclined ; but the Court made 
their motion fruitleſs, by declaring, that one of the things they deſigned to plead did upon the record 
appear to be falſe. 10 Mod. 326. Paſch. 2 Geo. B. R. Hurtſon v. Aglionby, 
The Court was moved for leave to plead and demur, but refuſed the ſame; for demurring is not 
pleading. 10 Mod. 280, Hill. 1 Geo. B. R. Hayſon & al' (Aſſignees) v. Jeffreys, 
An Heir ſhall not have leave to plead vient per deſcent with another plea, except he make aFdavit that 
he has riens per deſcent; nor ſhall an admini/trator have leave to plead p:2ne adminiftravit, and no aſſets, 
without an affidayit that he has no ailets. 10 Mod. 334. Trin. 2 Geo. B. R. Carrington v. 


Warren. 


34. Upon a writ of error brought upon a judgment in C. B. in Comyns's 
a formedon in remainder for lands in Lincolnſhire, the cafe was 1 
this, viz. Sir Edward Huſſey the demandant counted of a gift by Sir S. C. but 
Thomas Huſjey to J. B. R. M. and T. L. Eſq. in fee, to the uſe FA no judg- 
the ſaid Sir Thomas, and the heirs male of his body begotten upon the — 
body of S. his wiſe, and for default of ſuch iſſuc, to the uſe of the 
heirs male of the body of the ſaid Sir Thomas, and for default 
of ſuch iſſue, to the uſe of William Huſſey, Ehe. for life, and after [ 202 ] 
his deceaſe to the uſe of the firſt and every other lon of the ſaid 
William in tail male, and for default of ſuch iſſue, and if the ſaid 
Williams's wife ſhould be with child at the time of his deceaſe, 
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and ſuch child ſhould be a ſon, 7 the ue of ſuch fſihumous fon, 
and the heirs male of his bedy, and for default of ſuch iſſue, to the 
wuſe of Sir Edward the demandant, and that the ſaid Wilkam H. 
died in the life-time of the ſaid Sir Thomas without heir male of his 
body, and that there was not any poſthumous ſon of the ſaid Wil- 
liam, and that afterwards the ſaid $:r Thomas died without heir 
male of his body, ſo that the right remained in the ſaid Sir Edward 
the demandant, &c. 

The tenants, having obtained liberty to plead double, pleaded 
iſt, that the ſaid Sir Thomas being ſciſed of, & c. in fre the 8th De- 
cemb. 1682, by indenture of bargain and ſale between the ſaid Sir 
Thomas of the one part, and the ſaid J. B. R. M. and T. L. by 
the name of T. L. of London, merchant, of the other part, bar- 
gained and ſold to the faid J. B. R. M. and T. IL. the, &c. for one 

ar, from the day next before the date of the ſaid indenture, 
bs virtue of which indenture of bargain and ſale, &c. the ſaid 
J. B. &c. were poſſeſſed, &c. and that cn the gth of December 1682, 
by another indenture made between the ſaid Sir Thomas and ſeveral 
ethers (naming them) of the one part, and the ſaid J. B. K. M. 
and T. L. by the name of as above, of the other part, the ſaid 


Sir Thomas releaſed his reverſion of the, &c. 10 the ſaid J. B. R. M. 


and T. L. and their heirs, to the uſe of the ſaid Sir Thomas fer life, 
evithout impeachment of waſte, and after his deceaſe to the intent that 
S. his wife ſhould receive 600 J. per annum for her life. And as to 
the ſaid, &c. charged with the ſaid 6001. per ann. after the de- 
ccaſe of the faid Sir Thomas, to the uſe of the ſaid J. B. R. M. 
and T. L. for 500 years, upon truſt, &c. And after the deter- 
mination of the faid term, to the ufe of the heirs male of the body 
of the ſaid Sir Thomas, begotten upon the body of his ſaid wife, 
and for default of ſuch wmiue, to the ule of the heirs male of the 
body of the ſaid Sir Thomas, and for default of ſuch iſſue, to the 
uſe of William Huiley of London, mcrchant, brother of the ſaid Sir 
Thomas, for life, and after his deceaſe to the uſe of the firſt, and 


every other ſon of the ſaid Williara in tail male, and for default of 


ſuch iſſue, and if the ſaid William's wife ſhould be with child at the 
time of his death, and ſuch child ſheuld be a ſon, to the uſe of ſuch 
poſthumous fon, and the heirs male of his body, and for default of 
ſuch iſſue, to the ute of the ſaid Sir Edward the demandant for 
life (with divers uſes over by way of remainder); and that by fle 
ſame indenture of releafe it was provided, that the ſaid Sir Thomas 
might revoke, or alter all or any of the uſes or eſtates in the ſaid releaſe, 
and declare and limit any other uſes cr eſtates, as to the ſaid Sir Tho- 
mas ſhould ſeem meet; and that on the 12 Feb. 1 Fac. 2. the ſaid 
Sir Thomas, in purſuance of the ſaid power, by a writing ſigned and 
ſealed, Sc. revoked the ſaid uſe and eftate limited to the ſaid Sir Ed- 
ward the demandant, and that afterwards, viz. 1 May 1701, the 
faid Sir Thomas, by another writing ſigned and ſealed, c. revoked all 
the uſes and efiates limited by the ſaid releaſe concerning the lands in 
gueſiion, and limited the uſe theresf to himſelf in fee, and died fo ſeiſed, 
upin wheſe death the lands deſcended to the defendants as his heirs, &. 
abſque hoc that the ſaid Sir Thomas gave the lands in queſtion, modo 
& ferma as the demandant has alleged, Sc. 


And 


Double Pleas. 
And the /aid tenants for their ſecond plea pleaded the ſame matter in 


bar, concluding with an hoc parat verificare, &Cc. 

*The demandant averred, that the ſaid William Huſſey, Eſq. 
and the ſaid William Hufley of London, merchant, brother of 
the ſaid Sir "Thomas, are the ſame perſons, and demurred to the 
pleas, and for cauſe ſaid, that the ſeveral matters pleaded by the 
tenants were inconſiſtent and repugnant in themſelves, and every 
of the ſaid pleas are either contradictions to itſolf, or to the other, 
(viz.) the ſecond plea was repugnant to the firit in this, that the 
ſecond ſuppoſed and confeſſed the gift of the lands in queſtion 


as the demandant alleged, and upon that fuppolition it was 


founded, otherwiſe it was ſuperfluous, and to no purpoſe, and 
the inducement to the traverſe in the firſt plea ſuppoſed the gift to 
be made to the fame effect contained in the writ and count, 
though not in the ſame words, and upon that ſuppoſition the 
ſaid power of revocation, and the revocation of the uſe and eſtate 
limited to the ſaid Sir Edward, were in both the pleas (though 
inſufficiently) pleaded, yet the ſaid gift, as alleged by the ſaid 
Sir Edward, was by the fir{t plea traveried and denied, and fo 
the ſirſt plea repugnant to itfelf, and to the ſecond plea; and 
where in the ſaid pleas after the pleading of the indenture of 
bargain and fale it was faid, by virtue of which indenture of 
bargain and ſale, &c. whereas it ought to have been ſaid, by 
virtue of which bargain and ſale, &c, and not by which inden- 
ture, &c. Alſo the tenants did not produce nor allege to have 
produced the writings mentioned to be ſcaled with the ſeal of the 
ſaid Sir Thomas, whereby the uſes aforeſaid were alleged to be 
revoked. Moreover, if the firſt plea was not repugnant as afore- 
ſaid, it at the beſt only amounted to the general iſſue, and fo 
ought to have been pleaded generally; and though it was lawful 
for the tenants with licence to plead ſeveral matters, no one can 
plead ſeveral matters which are inconſiſtent, or the fame matter 
ſeveral ways. | 

Laſtly, that the pleas were inſufficient, becauſe it did not ap- 
pear whether William Huſſey named in them, and William Hut- 
ſey named in the writ and count, were the fame perton or di- 
vers, nor whether the ſaid William, at the time of the frit re- 
vocation, was dead without heir male of his body, or leaving 
ſuch iſſue, or was then alive. The tenants joined in demurrer, 
and in C. B. the pleas were held good, and judgment given for 
the tenants. 

The demandant brought writ of error, and aſhgned the general 


error, and alſo the ſaid matters thewn for cauſe of the demurrer, 


and upon argument the whole Court held the pleas good, and as 
to the repugnancy of the ſaid pleas which was the chief point 
inſiſted upon, held that the ſaid pleas were conſiſtent; for both 
the pleas conſiſted of the ſame matter, though it was pleaded 
with divers views, and to divers intents, the reaſon whereof 
was, becauſe the tenants doubted whether the deed, being ſome- 
thing various in its limitations from the gift counted upon, 
Vol. IX. Q_ Vould 
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would be adjudged the fame gift, and therefore got leave to 
picad double, to the end they might be ſafe, whether the deed 
Vas adjudged the fame, or not the ſame, gift whereupon the de- 
mandant counted. Judgment athrmed. MS. Rep. Hill. 3 Geo. 
B. R. Huſſey v. Huſley. | 
$9 in ee 35. Double plea was allowed on a promiſe of marriage, viz. 
— mn ae t, and infancy, Gibb. 175. pl. 23. Paſch, 3 Geo. 2. 
na offi: B. R. Holt v. Ward. 
and be fee 
tute of e. Gibb. 139. pl. 1. Hill. 4 Gen. 2. B. R. Decoſta v. Carteret, 
36. A motion was made for liberty to rejoin dowble, as being 
within the equity of the act, which allows pleading double, But 
the count ſaid, that they thought that this would be intirely in- 
{ 204 ] convenient and out of the reaſon of the act, and therefore re- 
fuſed it. 2 Barnard. Rep. 6. Trin. 5 Geo. 2. Anon. 
Cafe< of 37. A rule to plead double, viz. nen aſſumpſit and a general 
_ in releaſe, was diſcharged becaufc theſe pleas are cantradictory. Notes 
S. c. r in C. B. 228. Hill. 6 Geo. 2. Gibſon v. Cole. 
cordiagly. 
Ca(es of 38. In zreſpaſ for entering of plaintiff's cloſe and pulling down 
_ ia a weare, Detendant moved tv picad double, viz. /iberum tene- 
Se. mentum and a juſtification of pulling down the weare as a nuſance, 
evrdingly, and a rule niſi was obtained; but was afterwards on hearing 
counfſe! on both ſides diſcharged by the Court, the matters prayed 
to be pleaded being inconſiſtent. Notes in C. B. 229. Trin, 
6 & 7 Geo. 2. Halſey v. Feltham. | : 
Cafes of 39. Defendant obtained a rule niſi to plead double, non aſſump- 
_—_ fit and non afſumpſit infra ſex aunct. Plaintiff thewed for cauſe, 
S. C. that the rule to plead was expired before the motion to plead 
coidingly. double was made; but Court held that defendant was proper 15 
move to plead double any time before judgmert ſigned. Notes in 
C. B. 229. Mich. 7 Geo. 2. King v. Boſwell. 
Cafes of 40. Action was brought againjt an inn-keeper for detaining tuo 
NR horſes of the plaintiff's. It was moved to plead double, viz. not 
S. C. and guilty, and an accord and ſatisfattion, and would have compared 
the motion it to non aſſumpſit, and non aſſumpſit infra ſex annos. The 


* court denied to make any rule, the matters prayed to be pleaded 
being contradictory. Notes in C. B. 230. Hill. 7 Geo. 2. Durſ- 
ley v. Cole. 


41. A rule was made for plaintiff to ſhew cauſe why defend- 
ant ſhould not plead double, viz. ug. afſumpſit and non aſſiumpſit 
infra ſex annos. Plaintiff on ſhewing cauſc, produced an athdavit 
that defendent had not appeared, and conſequently not being in 
court was not proper to make the motion, and the rule was diſ- 
charged. Notes in C. B. 233. Mich. 8 Geo. 2. Benn v. Geary, 
Cafes of 42. It was moved to plead double, 191 a/Jirmpfit and plene admi- 
Fratt. in mifiravit, which was denied by the court, u affidavit being pro- 
C- Be 153 duced that defendant had fully adminiſtered. Notes in C. B. 234. 


242 $ oF 
SS 26h 4 Ges. Hoh v. Ako. 


ton was 
granted. See thc a at the next pla. 
43. On 
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43; On motion to plead double, /ofvit ad diem and ries per de- Cafes of 
cent, it was objected that an affidavit of the fact as to riens per de- —_ = 5 
ſcent ought to be produced from the heir, as from an executor s, C. and 


er adminiſtrator in a plene adminiſtravit, and the objection was fays that the 


82 S. * f 
122 A | LAY 22 2 


5 
n 


TH? * wor 888 7 


held good. No rule. Notes in C. B. 234. Mich. 8 Geo. 2. 22 
The Burgeſſes of Wiſbech v. Frier. 1 


| | The reporter 
adds 2 note that affidavit muſt be made by the executor or adminiſtrator that he hath fully adminiſtered, 
and by the heir that he has nothing by deſcent, before motion. 


e 
22 


44. Defendant nen aſſimigſit infra ſex anna, and plaintiff demur- 
red to the plea; the matters in queſtion being actions between | 
merchant and merchant ; and defendant thereupon moved to add ra y 
his former plea a general non aſſumpſit upon payment of cofls ; but 
this was denied. Notes in C. B. 234. Hill. 8 Geo. 2. Peirſon 
v. Ives. | 

45. Motion to plead double, viz. unn aſſumpſit, and ſeveral mat- 
ters ſet off againſt plainiiff*s demand was denied per Cur. as contra- | 
dictory. The general iſſue mult be pleaded with notice to ſer off 1% 


vs. v- 
Sw - * aa & 
Dr 


* 2 
—_ + 
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purſuant to the ſtatute, Notes in C. B. 236. Paſch. 8 Geo. 2. 1 
Jarratt v. Robinſon. 4 

46. A motion to plead double, viz. ni! debet and mil habuit in { 205 ] 4 9 
tenementts was refuſed. Per Cur. the latter may be given in evi- coy of (4 
dence upon the former. Notes in C. B. 236. Trin. 8 & 9 Geo. 2. C. b. 7 * 1 
Marſhal v. Lawrence. S. C. ace 9 

47. In a prohibition it was moved to plead double, viz. that . ' © 
J. C. Sc. named in the declaration at a meeting, Sc. did not make 9 
up a true and juſt account & c. and that the account mentioned in the 1 
declaration was not examined, ail;wed, and approved by the weſtry ; 1 
and the ſame was granted on hearing counſel on both ſides. zi 
Caſes of Practice in C. B. 122. Mich. 9 Geo. 2. Coates v. 1 


Smith and Midgeley. 
48. In treſpaſs it was moved for defendant for leave to plead Caſes of 
doubly, viz. non cul” and liberum tenementum of the liberty of t- in 


U . . . C. B. . ' x4 

St. Catherine's, and obtained a rule to ſhew cauſe, which was af- S. C. — 9 

terwards made abſolute upon an affidavit of ſervice, no cauſe — — 1 

3 1 ve y yranted an = 

being ſhewn. Notes in C. B. 241. 10 Geo. 2. Stibbs v. Necves. 48 — 1 

49. In replevin the Court gave leave to plead doubly, viz. that Fits of 9 

plaintiff in replevin had not preperty, and a Juſtification as a diſtreſs C. tw | 5 

for rent. Notes in C. B. 244. Mich. 10 Geo. 2. Bird v. Spincks, S. C. ac- 4 

cordinglys 1B 

50. Aſter a judge's order for time to plead, pleading an iſſuable Cafes of q | 
flea, detendant moved to plead double matter, and the queſtion > = 8 

was, whether a rule for that purpoſe ought to be granted or not? S. ©, a. wa 

| The Court took time to conſider, and after conferring with the cordingly. he 
judges of the other courts, gave defendant leave to plead doubly, 9 
Ys pleading iſſuable pleas, and taking ſhort notice of trial. Notes in py 
. C. B. 244. Mich. 10 Geo. 2. Leighton v. Leighton. M 


51. Defendant had pleaded non afſumpſit infra ſex annes, and Caſes of 9 


moved to add to that plea nan aſſimpſit generally, which was de- 28 = J 


a nicd. After defendant hath pleaded a fingle plea, he cannot 8. C. ae- 4 
Qui have | 


EL | Double Pleas. 
ecrdingly, have leave to plead doubly. Notes in C. B. 245. Hill. 10 Geo. 2, 


after a ſingle Nevil v. Fiſher. 
plea of non 


aſſumpſit. | 
Cafes of 5 2. In trefpaſs it was moved to plead doubly, net guilty, and a 


Prat. in Fu ication, which was denied as contradictory. Notes in C. B. 245. 


C5. 5 . n 
S. C. ag Hill. 10 Geo. 2. Barnett v. Greaves. 


eordingly, 
Cafes of 52. Aſſumpſit. Defendant paid 101. on the common rule, and 
wire N afterwards obtained a rule to plead double, non aſſimpſit and non 
S Coat afſumpſit infra ſex annes. Plaintiff moved to ſet aſide the double 
eordingly, plea with coſts, and had a rule to ſhew cauſe, which was made 
abſolute. Plaintiff by the rule to pay money into court is con- 
fined to plead the general iſſue, and no other plea. The motion 
afterwards to plead double is an impoſition on the court. Notes 
in C. B. 245, 246. Eaſt. 10 Geo. 2, Buck v. Warren, attorney, 
in caſe. "SS ; 
Cafes of 54. It was moved to plead double, viz. damage feaſant, and 
3 1, under a demiſe from defendant to plaintiff, Ch. J. ſaid he thought 
S. C. 2. them inconſiſtent; but as defendant obtained a rule to ſhew 
cordingly. cauſe, and plaintiff did not oppoſe it, it muſt be abſolute. Notes 
in C. B. 246. Eaſt. 11 Geo. 2. Church v. Fendall. 
Cafesof $55. The Court gave defendant leave to plead doubly, viz. a 
3 bra difireſs for damage-feaſant and for rent in arrear. This is not 
Sc... ſtronger than not guilty and liberum tenementum, /elvit ad diem 
cordingly, and a mutual debt, which have been granted. Notes in C. B. 247. 
Trin. 11 & 12 Geo. 2. Baynes v. Lutwidge. 
56. Defendant having obtained a ie to plead doubly (nen 1/- 
ſumpſit non afſumpfit infra ſex annes ) plaintitf moved to diſcharge 
286 it, inſiſting that defendant,who was a priſoner in the Fleet at the time 


; F his being charged with the declaration before this rule obtained, awas 
diſchargeil at the ſeſſions of the peace, by the compulſory clauſe in the 
1n/olvent debtors act 10 Ges. 2. and being at large could not regularly 


apply fer the rule to plead doubly, without firſt entering a common ap- 
pearance ; which qvas not dane. The queſtion was never deter- 
mined, but by conſent the plaintiff had leave to diſcontinue with- 
out coſts. Notes in C. B. 274. Trin. 11 & 12 Geo. 2. Cock 
| | v. Kerredge. | 

Caſes of 57. Rule made abſolute to plead double, un afſumpſit, and de- 
Prat. in fendaut's diſcharge under the inſolvent debtors act. 10 Geo. 2. 


C. B. 153. F 
$.C. a6. Notes in C. B. 252. Eaſt. 12 Geo 2. Jones v. Body. 


cordingly. 
Caſes of 58. A rule the ſame term in caſe of LisLE v. JenvNs, had 
Pract. in been made to ſhew cauſe, and abſolute on aſſidavit of ſervice (no 


—— 1.3" cauſe being ſhewn) to plead nm eſt factum, and defendant diſ- 


cordingty, charged under the ſaid act. Notes in C. B. 252. Jones v. Body. 
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(C) Allowed in what Caſes, where there are ſeve- 
ral Defendants. And where the one pleads one 
Plea, and the other another. 


r 


wy x a 2 0 
WAS $*4 * 5 4 


N 
> 2 * 


1. ] N «writ againſt Ro. and M. Ro. made default after default, and 

V. was received to plead fole tenancy of parcel, and jointenancy 
9} the reſidue. Thel. Dig. 234. lib. 15. cap. 3. 1. 3. cites Mich. 
5 E. 3. 209. 229. 

2. Ina writ of error it was faid arguendo that where precipe is 
brought againſt tao jointenuuts, parceners, or ſuch like, each may 
plead in bar by himſelf of his part, and if the one pleads @ plea which 
goes to all, and it is found for him and the plea of the other is found 
againſt him, yet he ſhall I;fe his moiety, Br. Deux Plees, pl. 4. 
cites 9 H. 6. 46. 

3. But quzre, if 3a/?ardy be pleaded by the one in action enceftrel, 
and anther plea by the other, and the baſ/tardy is found for him who 
pleads it, and the other plea is found againſt the other, if this ſhall 
not ſerve both; but it was ſaid that all is one, and that each 
may loſe his part; but quzre, becauſe it was not adjudged. Ibid. 

4. But if the one pleads to the writ and the other to the ain, 
there the plea 79 the writ ſhall be jirſt tried; for if it be found for 
him, all the writ ſhall abate, and this {hall ſerve both. Ibid. 

5. But in treſpaſs in perſonal action againſt two, and the one 

pleads one plea, and the other another plea which goes to all, there 
this ſhall ſerve both; quzre in action real. Ibid. 
6. And in action brought againf? one if he pleads one plea to parcel, 
and the other plea to the reſt, which goes to all, there the plea which 
goes ts all ſhall be accepted only and not the other, be it in action real 
or perſonal, becauſe it is pleaded by one and the ſame perſon. 
Ibid, 

7. Qurre, where 709 pleas are pleaded by two in præcipe quod red- 
dat whether the one goes to all. Ibid. 

8. Forger de faits againſt three, the one made default, and t4v9 
appeared, and the one pleaded the death of the third, who did nit 
come, at D. in another county before the writ purchaſed, and the 
other pleaded not guilty, and vin. fac. ifſued upon both, and after 
the plaintiff prayed tab niſi pris upon theſe tus iſſues, and tria- 
able in two counties. Per Moyle he cannot have both, but if the o 207 ] 
iflue of the death be tried, then the other iſſue is void, though it 
be tried alſo. But per Prifot the plea of the death goes to the 
writ, therefore the other ſhall have thereof advantage, quere of 
ſeveral pleas to the action, and therefore here the one may make an 
end of all, and therefore this ſhall be firſt tried, and if it be 
found againſt the defendant, then the other plea ſhall be tried 
for the other, but if it be found for the defendant who pleaded 
the death, the writ ſhall abate in all, by which nit privs was 
granted only of the county where the death is alleged. Br, Deux Plees, 


pl. 20. cites 37 H. 6. 37. 
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9. Ii præcipe again/? tao, if the one pleads baſtardy and the other 
releaſe of the demandant, both ſhall be tried, and if the ba/tardy 
be found the other inue is void becauſe the baſtardy goes to all 
per Moyle. But Priſot denied it, for in plea of land every one 
may fave or loſe his moiety, therefore it baſtardy be found for 
the one, and releaſe againſt the other, the demandant ſhall reco- 
ver one moiety, and ſhall be barred of the other moiety only, and 
of no more. Ibid. | | 


(D) Allowed in what Caſes, where one ſhall be 
| {aid to go to the whole. 


J. ] N præcipe quod reddat the tenant as te farcel ſaid, that he 
had nothing unleſs as baron of his feme nat named in the writ ; 
judgment of the writ, and as te the reſt he pleaded nontenure ; per 
Pirton, he has pleaded two pleas where the one, fcil. the non- 
tenure, goes to all, and prayed to be diſcharged of the one; and 
per Cur. he ſhall aniwer to both, and fo he did, that is to ſay, 
to the one parce] that he is fole tenant, and the feme has no- 
thing, and to the reſt tenant as the writ ſuppoſes, priſt, &c. 
Br. Deux Plees, pl. 12. cites 21 E. 3. 28. 
2. In dower the fehνœ to parcel pleaded ſcintenancy, and to the 
reſt ne unques accouple in lawtul matrimony 3 and per Wich. he 


| ſhall not have both, becauſe the one and the laſt plea goes to all; 


but Finch. contra, for if he has a joint-feoffee it is no reaſon 
that he ſhall render the entire damages, and alſo he cannot vouch 
without his companion; but Wich. contra. Br. Deux Plees, 
pl. 7- cites 40 E 3, 31. 

3. And that he cannot plead releaſe te part, and another anſwer 
to the re, for the releaſe goes to all; per Wich. Ibid. 

4. But 43 E. 3. 39. it is adjudged that a meſne tenant ſpall nat 


plead one plea which gees to all, and another plea to the refl, 


Br. Deux Plees, pl. 7. cites 40 E. 3. 31. 


* But it was faid 9 H. 6. that awhere two are impleaded in a 
real aftion, the one may plead a plea which goes to all for his part, and 
the other another plea to the reſt, and each ſhall loſe or ſave his part 
according to the trial of the plea, &c. and fee 15 E. 4. 25. a 
1 of thoſe matters between real actions and perſonal. 
bid. | 

6. In dower the tenant pleaded that the demandant detained evi- 
dences where he is brother and heir to the baron, and the demand- 
ant ſaid that ſhe detained two deeds becauſe eflate was made by them to 
her and her baren, and to the reſt that f is enſient by her baron ; 


per Cand. the Liſt plea goes to all, and yet ſhe had both, 
Br. Deux Plees, pl. 8. cites 41 E. 3. 11. 

7. In formedon the tenant pleaded nintenure to parcel, and that 
the demandant is a beftard to the rei, and could not have both the 
pleas becauſe the lam goes to all. Br. Deux Plees, pl. 9. cites 
43 E. 3. 29. 0 | 


8. Debt 
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8. Debt sf 20/. againff executorr, and 1% 101. they pleaded ar- 
guittance of the plaintiff mate to the teflator, and to the rg fully ad- 
miniſtered. Perſey ſaid the laſt plea goes to all, but after he paſſed 
over. Br. Deux Plees, pl. 35. cites 48 E. 3. 18. 

9. In ward the defendant pleaded monttrimre to the body, and as to 
the land, that the anceſtor did not die his tenant, and had the one and 
the other by award, and yet the laſt might have been pleaded to 
both. Br. Deux Plees, pl. 10. cites 7 H. 4. 12. 

10. And per Hank. in præcipe quod reddat the tenant pleaded Br. Roylica- 
to one acre nontenure, and % the ref} releaſe of aftions real and per- von, fl. 44. 
ſonal, and had both, and yet the Jait goes to all; the reaſon ſecms n 
to be inaſmuch as they are pleaded to feveral parcels. Ibid. 

11. Debt upon an obligation of 20 l. to pay 10 l. af two deys, and 
the defendant for the firſt day fhrwed acquittance, and for the laf 
day that he has been always ready, and yet 1s, and brought the mo- 
ney into court, and the plaintiff tu the arquittance demurred becauſe it 
had no ſeal, and to the other plea = that he had not been alqways 
ready, and was not ſuffered to have both by replication, becaufe 
if the condition be broken in part it is broke in all, and there- 
fore he was compelled to hold to the one, and fo he did, ſcil. 
tuat he has been always ready, &c. Br. Deux Plees, pl. 11. 
cites 14 H. 4. 30. 

12. In ward the defendant as to Bed faid, that the anceſtor of the 
nfant held land of A. who held over of the drrnandam que eftate he has 
in the award, and as to the land that he and the anteflor of the infant 
Leld jointly, and he ſurvived, and it was determined that he ſhould 
hold him to the jointenancy, for this goes to all, by which he 
ſaid that M. leaſed the ward of the budly to the defendant, and vouched 
him to warranty, and as to the land pleaded jaintenancy by fine as 
above, and it was awarded that he ſhall have both, by reaſon of 
excuſing the damages and to put it upon the voucher, Br. Deux 
Plees, pl. 13. cites 7 H. 6. 14. t 

13. Debt upon a leaſe for 10 years rendering rent, and for arrrar 
of eight years, &c. Fullthorp faid, Green-acre is parcel of the pre- : 
miſes which was aſſeſſed to “ 3s. at the time of the demiſe, into R 
awhich the plaintiff entered three years after the leaſe, before which en- ibe vs ; 
try as parcel nething arrear, and as to the reft he owes him nothing, duns arg 
priſt, where one intire rent zuas reſerved for all, and the opinion of 3* 
the Court was, that the entry into parcel goes to all the writ. 

Br. Deux Plees, pl. 14. cites 7 H. 6. 26. 

14. In waſte the defendant pleaded to part that the plaintiff had an 
elder brother who ſurvived the father and died, ofter whoſe drath no 
waſt done, and to the reſt that the plaintiff had anather coparcener in 
full life not named ; judgment of the writ, and by ſome the firit 
plea goes to all, but by the beſt opinion the laſt plea goes to all 
clearly, Br. Deux Plees, pl. 3. cites 9 H. 6. 11. 

15. Forger de faits of land in four viils, &c. the defendant as to 
three wills ſaid that the plaintiff never any thing had, and to the rejt 
conveyed eftate to himſelf, abſque hoc that he forged medo et forma. 
Per Newton this lait plea goes to all, but the Court was againſt 


him, Br. Deux Plees, pl. 29. cites 10 H. 6. 24. 
Q 4 16. And 
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16. And per Cur. if in precipe quad reddat the tenant pleads re- 
leaſe to parcel, aud baſtardy in the demandant ts the reſ!, this ſhall not 
be ſuftered 3 tor the lait pica goes there to all; note the diverſity, 
Ibid. | 

17. In annuity, the defendant pleaded acquittance of to years, and 
to the rej? that he offered to the plaintiff a competent benefice which was 
the condition cf the grant, and he refuſed, and becauſe this plea goes 
to all, the firſt plea was outted ; tor debt ſhall lie of the arrears 
before. Br. Deux Plees, pl. 15. cites 19 H. 6. 54. 

19. In treſpaſs Ha villein in his ſervice being taken, frank and of 
frank-e/tate goes de all, without anſwering to the ſervice z quære 
by others. Br. Deux Plees, pl. 16. cites 22 H. 6. 3o. 

20. And in tre/paſt de muliere abducta cum bons viri, never his 
feme is a good plca to ail, per Fuithorp, but Aſcue contra; for he 
ſhall anſwer to the goods alſo. Ibid, | 

21. Treſpaſs of trees cut and carried away, the diſendant as to the 
zrces pleaded gift of the plaintiff before the treſpaſs, and to the cutting 
and carrying away net guilty ; and per Littleton the laſt plea goes 
to all, but Priſot {aid no; but in treſpaſs againſt two, if the one 
pleads releaſe, and the other another plea, there the releaſe 
goes to all if it be firit tried, Br, Deux Plees, pl. 5. cites 
H. 6.12. | 

22. If leren and ferie plead miſugſiner of the ſeme, it goes to all 
the writ if it be found, and yet the baron ſhall plead another plea 
for himſeif alſo; and fo he did, quod nota, and fo two pleas, and 
yet the one goes to all. Br. Deux Plees, pl. 6. cites 33 I. 6. 22. 

23. In dewer, the tenant pleaded nontenure to parcel, and to the 
reſt that the demandant detained from him certain evidences which con- 
cerned the ſame land, and had both; for the laſt plea goes but to 
this parcel of which the tenant takes the tenancy. Br. Deux Plces, 
pl. 36. cites 33 IL. 6. 51. 

24. Treſpaſs in three acres of land, the defendant juſtified for the 
third part by ane title, and in the ather two parts by anther title, and 
well; for it may be that it is in ſeveralty, the third part from the 
two parts; for otherwiſe, the one plea goes to all. Br. Deux 


| Plees, pl. 30. cites 37 H. 6. 39. 


Br. Deu 
Piees, pl. 22. 
C. des 

20H. 6. 21. 
S. C. 


Pr. Office, 
&:!, &c. 

pl. 23. cites 
$. C. 


25. In debt upon arrears of annuty granted pro concilig impenſe, &C. 
againſt the ſucceſſor of an abbot, the defendant, as to the arrears be- 
tween ſuch a feaſt and ſuch a feaſt, ſaid, that the predeceſſor required 
comtel in ſuch a matter at D. and he there refuſed to give counſe! ; and 
te the arrears before, that he did not give counſel, &c. and had both 
pleas; for though the annuity was determined by the refuſal, yet 
debt lies of the arrears before, and this action is debt, but in ac- 
tion of annuity, there the refuſal goes to all of this nature of ac- 
tion. Note the difference in annuity, and e contra in debt upon 
arrears of annuity, Br, Annuity, pl. 28. cites 39 H. 6. 22. 

26. Aclion of divers treſpaſſes, the defendant ta ſome pleaded not 
guilty, and to the riff —— all treſpaſſes, and were at iſſue 
of this, and fond for the plaintiff, and by ſome this laſt plea goes 
to all, and by ſeveral none ſhall have advantage of the laſt plea but 
the party, but any as amicus curiæ may ſlew to the Court that the 
one 
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one plea goes to all, and the Court ex oſſicio ſha!l diſcharge all 
but that; and after it was ſaid per Cur. that it is better for the 
plaintiff to releaſe part of his damages and to have judgment of 
the reſt ; for where divers treſpaſſes are, and divers pleas plead- 
ed, and found for the plaintiff, and the damages are ſevered, the 
plaintiff may releaſe his damages for part, and pray judgment 
for the reſt; and ſo is ſure, Br. Deux Plees, pl. 23. cites 
5 E. 4. 124. | 

27. In afſiſe by B. and S. the defendant pleaded againſt B. that he is 
an alien born, and againſt S. that he had never ſuch office of which the 
aſſiſe is brought, and it vas held that the laſi plea goes to all againſt. 
both, for if there be no ſuch office, no aſſiſe lies. Br. Deux Plees, 
pl. 24. citet 7 E. 4. 29. 1 | 

28. A man ſhall not have two pleas where the firft goes to all. Br. Br. Tref- 


x | paſs pl. 229. 
Deux Plees, pl. 25. cites 12 E. 4 10. cites S. C. 


For more of Double Pleas in general, ſee other proper titles. 


Dower, a 


- 


What it 1s, and the ſeveral Sorts and Incidents. 


I. D OWER is propter onus matrimonii & ad ſuſtentationem At this day 
uxoris & educationem liberorum cum fuerint procreati, ſi , aot 
vir premoriatur. Et hoc proprie dicitur dos mulieris ſecundum — of 


conſuetudinem Anglicanam. Co. Litt. 30. b. | the common 
law, either 


for the land which the wife brings wwith her in marriage to her huſband, for then it is either called in 
frank-marriage or in marriage, nor for the portion of money or other goods or chattels which the brings 
with her in marriage, for that is called her marriage portion. And yet F ancient time, dis mulieris, the 
dower or dowry of the woman was alſo applied to them; but it is now commonly taken for her third 


Zart, which the hath of ber buſband lands or tenements. Co. Litt. 31. 


2. Littleton divides dower into 5 parts, viz. Dower by the 
common law. By cuſtom. Ad oftium eccięſic. Ex afſenſu patris. 
And ge la pluis Beale. | 

3. Three things belong to dower, viz. Marriage. Seijin. Death 
of the huſband. 

4, Concerning /e, it is not neceſſary that the ſame ſhould 
continue during « coverture; for albeit the huſband aliens the 
lands and tenements, or extinguiſhes the rents or commons, &c. 


yet the woman ſhall be cudowed, Co. Litt. 32. 
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210 Dower. 


Fel. Eye. (A) What Woman ſhall be endowed. 


— — 


Br. Dower, [I. I F a man marries a ian of an hundred gears F age, ye 
pl. JO. cites 


1 ſhe thall have dower, though by poſſibility of nature the 
Co. Cannot have iſſue. 12 H. 4. 2. b.) 


Litt. 40. 2. 


S. P. cites 12 H. 4. 2. and 7 H. 6. I, 12. 


Feme of the Ca. If the huſband dies before las wife 15 of the age of g years, the 


age of ſeven 
ns tral ſhall not be endowed. Litt. 8. 12 H. 4. 3.) 


not have cower. Br. Dower, pl. 36. cites 12 f. 4. 1. And if jor 7 77 of nine years, and the ba. 
ren is nes of den years of age, the ſhall n-t have done; contia if be is ſewn at the time of 4 tis death. 

Br. Dower, pi 88. cite Dot. and Stud: lib. 1. cap. 7. tl. 14. and VParva Na. Br. fol. 
If the be nize years old at her kuſband'y death, the thai} have dower. 2 Int. 233. 3 (X, 
ialt a. 


3. Rot. parliamenti 8 H. 5. numero 15. tlie commons prayed, 
that all manner of wv2men aliens that thould be married to Englithe 
men by the royal licence, ſhould be endowed, &c.} 


12111 (B) ANSWER. 
2 [Let it be dine as defired by tlie petition.} 
te the original. 


fr 85.0 Rot. parlament, 9 H. g. numero. A petition Was 
delivered to the king in this parliamęnt for Beatrice, who was the 
wife of Thomas, late Earl of Arundel, thewing, that e ſhe 
was born in Portugal, and took to hetband the {aid Earl, who was 
f-iſed in fee, and fee-tail, of divers caſtles, lands, &c. The. 
heirs and tertenants now diſturbed her of her reaſonable dower, 
becauſe ſhe was born and begotten in the ſaid land of Portugal, 
that it would pleaſe bim to declare and ordain by authority of 
parhament, that the {ould have her dower.] 


(C) ANSWER. 


Fr. [G.] The king, of the aſſent of the lords in this parlia- 
ment, hath declared openly, and ordained in the ſame parliament, 
as be hath de ef: red, ] 

(2. [7-3 In ſome cafes a woman ſhall be endowed, though 
there is a divorce between her and her huſband. 39 E. 3. 33. 
But qu:ere.)] 

8. In 28 Eliz. in caſe of one Serle, it was argued by the juſ- 
tices of C. B. if the iſſues of prieſts were legitimate, and Popham 
attorney ſays, when he was ferjeant, it was adjudged that the 
wife of a priefl ſhould have dower. D. 185. pl. 65. Marg. 

The policy of the common Jaw may make a quoad, as in 
22 El. ID. 274. a marriage infra anno nubiles is perfect quoad do- 
tem, but as to other purpoſes it is only inchoatum & imperfec- 
tum. 6 Rep. 40. b, 5 3 Jac. B. R. Mildmay's caſe. 
10. 


, 4 


Dower. 


10. If a freeman took a iH to wife, ſhe ſhould have been en- 
dowed; but the wife of an wdeot, non compos, outlazved, or at- 
tainted of felony or treſpaſs, attainted of hereſy, przemunire, or 
the like, ſhall be endowed. Co. Litt. 31. a. 

11. But if the huſband be attainted of treaſon, though it be for 
treaſon done after the title of dower, ſhe ſhall not be endowed. 


Co. Litt. 31. b. 
12. If a common perſon takes an alien to wife, and dies, ſhe ſhall not 
be endowed ; but if the king marries an alien, the ſhall be endowed 
by the law of the crown. Edmond, the brother of King E. 1. 
married the queen of Navarre and died, and it was reſolved by all 
the judges, that ſhe ſhou}d be endowed of the third part of all the 
lands whereof her huſband was ſeiſed in fee. Co. Litt. 31. b. 

13. It is neceſſary that the marriage do continue, for if that be 
alſſilved the dower ceafeth, ub: nullum matrimonium ibi nulla 
dos; but this is to be underſtood when the huſband and wife are 
divorced a vinculo matrimonii, as in caſe of pre-contract,, conſan- 
_ guinity, aſhnity, &c. and nt a menſa & there only, as tor adultery, 
Co. Litt. 32. a. | 

14. If a Jew born in England take to wife a Few born alſo in 
England, and the huſband is converted to the Chriſtian faith, and 
purchaſes lands, and infeoffs another, the wife ſhall not he en- 
dowed. Co. Litt. 31. b. 32. a. 

15. If a marriage de fucto be veidable by divorce in reſpect of con- 
/unguinity, &c. whereby the marriage might have been diflolyed, 
and the parties freed a vinculo matrimonii, yet if the huſband 
dies before any divorce then for that it cannot now be avoided, 
this wife in facto ſhall be endowed, for this is legitimum matri- 
monium; and fo in a writ of dower the biſhop ought to certify 
that they were legitimo matrimonio copulati, according to the 
words of the writ. Co. Litt. 32. a. and ſays, that herewith 
agrees 10 E. 3. 35. 

16. If a man takes a vife of the age of ſeven years, and after 
aliens his land, and after this alienation the wife attains to the 
age of nine years, and after the huſband dies, the wife ſhall be 


endowed; for although ſhe was not abſolutely dowable at the 


time of the marriage, yet ſhe was conditionally dowable, viz. if 
ſhe attained to the age of nine years before the death of her huſ- 
band ; for fo Littleton here ſays, fo that ſhe paſs the age of nine 
years at the death of her huſband ; for by his death the poſſibility 
of dower is conſummate. Co. Litt. 33. a. 

17. If the wife be paſt the age 4 nine years at the death of her 
hyſband ſhe ſhall be endowed, of what age ſoever the huſband be, 
aithough he were but four years old. Quia junior non poteſt 
dotem promereri neque virum ſuſtinere, nec obſtabit mulieri po- 
tenti minor tas viri, wherein it is to be obſerved that though 
conſenſus non concubitus facit matrimonium, and that a woman 
cannot conſent before twelve, nor a man before fourteen, yet 
this inchoate and imperfect marriage (from the which either of 
the parties may diſagree) after the death of the huſband ſhall 


give dower to the wife, aud therefgre it is accounted in law 
* : aſter 
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212 Dower, 


after the death of the huſband legitimum matrimonium, a lawful 
marriage, quoad dotem. Co. Litt. 33. a. 

18. The wife of a man vu 1s banijbed ſhall have dower in his 
life-time if ſhe has not a jointure; if ſhe has a jointure ſhe ſhall 
enjoy it in the life-time of her huſband. Baniſhment is by ab. 
juration or by parliament. Jenk. 4. pl. 4. Weyland's caſe. 

19. If a man take an alien to wife, and then ſells his land, 
and his wife is made a denizen, the ſhall not be endowed by virtue 
of the denization z but it is otherwiſe if ſhe be naturalized by act 
of parliament. Co. Litt. 33. a. 


(D) Of what Things ſhe ſhall be endowed. 


Br. Dower, LI. 8 H E ſhall not be endowed of the 2-:ds of her huſband. 


* . cites 7 H. 4. 13. b. Verus Nat. Brevium, 7. b.] 


pr. Dower, (2. But by the civil law ſbe ſball be endowed of the goods. 


pl. 31. cites 7 H. 4. 14. 
S. C. but 8 * = . 
that the laws of England are contrary ; and that the civil law does not give it of the land. 


[3- She ſhall be endowed of villeins regardant. 2 H. 6. 1 1. b.“ 
S.P. 27% [4. So ſhe ſhall be endowed of villeins in gro/7, for this is an 
Ah - jnheritance. 2 H. 6. 11. b. Vet. Nat. Br. 7. b.] 
Frust, an : 
the . ſpall be de libers tencmentcs Br. Dower, pl. gr. cites 2 H. 6. 11. She ſhall be endowed 
of a viliein, either the third day's work, or every third weck or month. Co. Litt. 32. a. 
Ibid. 164. b. 8. P. Ibid, 307. a. S. P. for in him a man may have an eſtate in fee, or 
ſee tail, or for life or years. 

213 
Co.Litt, 32. [g. She ſhall not be endowed of a common ſant number, becauſe 
5 7 

2. 5 PW? then the land would be doubly charged. Co. 11. Rich. Gop- 


fac 


Wen certen FRY, 46. PERKINS, f. 341. Vet. Nat. Br. 7. b. P. 9 Car. 
fic bande B. R. between * PkEwETT AND Drake, per Curiam agreed in 
ended. = 2 writ of error upon a judgment in dower, but judgment affirm- 


Co. C. R X 
200. pt. 3. ed, becauſe it ſhall not there be intended to be common ſans 


5. C. tle number, but appendant.] 
o mand 
was of dower in a meſſuage, land, meadow, paſture, and of common of paſture, pro omnibus averiis 


cum pertinentiis in G. and the judgment being atter a verdict which finds that the huſband was ſeiſed, 
quod dower, &c. and by intendment it appeared upon the evidence that it was ſuch a common as went 
with the land whereof the was dowabie ; and it it had been common in groſs without number, the 
judge before whom the trial paſſed would have directed it to be found againſt the defendant. 

Jo. 2115. pl. 2. Breewood v. Drake. S. C. adjudged. And a nota is added, that a precedent was 
ſhewn of 4 Jc. where a demand was of dower inter alia of common generally, and judgment given 
for the plaintif. 


— — ([s. She ſhall be endowed of the ice of Marſhalſea de B. R. 
Fol. 676. 21 E. 3. 57. b. admitted.) | 


Co Litt. 32. a. S. P. and fo as to the profits arifing from the cuſtody of the gaol of Weſtminſter- 
abbey, and ſays that therewith agrees reverend antiquity. Theloal Dig. 67. lib. 8. cap. 5. ſ. 2. 
cites Tiin, 21 E. 3. 35. S. P. F. N. B. S. (K) in the uc notes there (b) cites S. C. 


[7. The queen ſhall nt be endowed of the crown. Liber Suc- 
ceſſionis, 92. b.] 
8 | [3. A wor 


Dower. hi 


8. A woman ſhall nor be endowed of the caftles of her huſband, A man ſeiſe4 
which are de guerra. 1 E. 1. Rot. Patentium Membrana, 19, % 54%. 4* 


X . acre of land 
fol. 3. reſolved as it appears by a writ to the ſteward of Ire- az. 22 
land, to reform ſuch endowments there. Otherwiſe of the queen, ment, and the 


2 E. I. Rot. Pat. M. 3· Dorſo.!] Hcoffee marie 


there a caſtle 
cr houſe, the fem? of the fe fer brought dower and recevered in value by award, but not the third = 
Br. Dower, pl. S1. cites 30 E. 1. Co. Litt. 31. b. S. P. But where they are not for the 


neceſſary defence of the realm, the wife may be endowed thereof. Co. Litt. 165, a. at the bottom. 
2 Inſt. 17. S. P. accordingly in the expolition of the word caſtrum in the ſtatute of magna 


| charta, cap. 7. 
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Co. A woman ſhall not be endowed de homagizs of her huſband, 
que ſunt de guerra, 1 E. 1. Rot. Pat. M. 17. reſolved. ] 
[10. The wife ſhall not be endowed of the capital meſſuage. Of the pria- 


The law of Scotland agrees with this. Skene Regiam Majeſta- Fa, — 
1071 Or ca- 

tem, 41. b. verl. 62.] — 

| lurge a wo- 


man ſhall be endowed, fi non fit caput comitatus vel baroniæ, for the honour of the realm. Co. 
Litt. 31. b. | 


11. Writ of dower was maintained of the profits of a market. 
Thel. Dig. 68. lib. 8. cap. 7. f. 2. cites Hill. 12 E. 2. Dower, 
172 
1 5 It was ſaid that a feme might bring writ of dower of cm- f. N. B. 
mon of paſture, with a certain number of beaſts, Thel. Dig. 67. 
lib. 8. cap. 5. f. 15. cites Trin. 4 E. 3. 146. and that fo it is * 
ſaid by Littleton, Paſch. 4 E. 4. 2. and fays, fee 12 E. 2. Dow- 


er, 161. accordingly. 

13. And of fallage ariſing from a fair, making the demand de co.Lit 32. 
tertia parte ſtallagii avenant, &c. and not of proats ariſing from 2. 
the ſtallage, &c. Thel. Dig. 68. lib. 8, cap. 7. f. 2. cites Mich. (in che 
11 E. Zo Dower, 85. | rew notes 

there (b) 
cites S. C. For the ſtallage is the profits, 
| 2141 

a rofits of an office was maintained without de- 4s of the 
14 Dower of the þ of of a * office of hai - 


manding of the office ittelf. "Lhel. Dig. 67. lib. 8. cap. 5. f. 3. Uf, perks 


Cites 12 E. 3. Dower, 90. &c. without 
demanding 


the third part of the office of it, which cannot be, becauſe the office is intirs, But quæte of the office 
of tentury, F. N. B. 8. (K) in the new notes there (b) cites S. C. 


. * 2 0 . 
15. A man ſhall not have aſſiſe of the farm of a fair; for it is 
not in loco certo capiendo, as in the ſtatute, and yet the feme was 


thereof endowed. Br. Aſſiſc, pl. 471. cites 14 E. 3. Fitzh. 


Sci. Fa. 122. | ; 

16. And dower was maintained of the profits ariſing from * a * 3 
fair and from a market, and from the court of the ſame market, &c. . N. f. 3. 
But the demand was not of the third part of the fair or market. (K) in the 

* . . * e 

Thel. Dig. 68. lib. 8. cap. 7. f. 2. Mich. 15 E. 3. Dower, 81. hens Ohh 
cites S. C. And Ibid. cites Lib. Intrat. 234. de tertia parte exituum & proficuorpm de quolibet 
mercato quolibet die Marti. & unlds ler uelib:t anno in telto, &. 
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214 Dower. 


8. P. 17. Writ of dower lies of a garden, croft, or cottage, by the 
tg opinion of the Court. Ho aſſiſe lies of it, but præcipe quod reddat 
S. C. does not lie of it. Br. Dower, pl. 92. cites 8 H. 6: 3. 


S. P. and 18. A man l/eafed for * life rendering rent, and tool feme and died, 

yet the heir . - 

Nall have it: the fene ſhall not be endexved of this rent. Contra of a rent reſerved 
þ 2 ©, » . . 

for it is in- 1% a gift in tail; per June. Br. Dower, pl. 44. cites 7 H. 6. 3. 

cioent to the 

reverũon; for the rent is ns initance, ard is determineble ty the death of the I ce. Br. Dower, pl. 89. 

cite M. 1 E. 6. | 


19. If A. holds lands of B. by homage, fealty, and 10s. rent, 
and B. dies, B.'s wife ſhall not be endowed of the homage and feal;y, 
but ſhall have a ird part of the rent as a rent-ſeck. Kelw. 126. a. 
b. pl. 87. Caſus incerti temporis. 
20. A writ of right of dower lieth of that ting which is ap- 
pendant purtenant unto the ſaid land which a woman holdeth in dowwer. 
As of ſo many loaves of bread, of ſo many flaggons of ale, &c. 
a day, or a week, &c. which ſhe claims to pertain to her tenement 
which ſhe holds in dower, &c. F. N. B. 8. (K) and 9. (A). 
21. A wife ſhall be endowed of advow/ns, willeins, common of 
Paſture or ofture, and of other profits or liberties of which her hut- 
band had any eſtate of inheritance ; which eſtate the iſſue betwixt 
them by pollibility may inherit, &c. F. N. B. 148. (C). 
22, Dower may be of rent-corn. Per Curiam. Orv. 32. Paſch. 
7 Eliz. in an anonymous caſe. 
Couldſb.37, 23. Dower may be of a third part of the manors But then it 
13 muſt be claimed by the name of the third part of the manor, and 
caſe. S. C. not of certain meſſuages, certain acres of land, and certain rents, 
& S. P. for in the laſt caſe it is only a demand as of a thing in groſs, and 
== og a recovery in ſuch caſe is not of the third part of the manor. 
Ow. 4 Godb. 135. pl. 156. Mich, 29 Eliz. C. B. Bragg's caſe. 
ra v. 
— S. C. reſolved clearly. 


#F.N.B. 24. A woman may be endowed of the third part of the profits 
3 * of a mill; and of the profits of keeping a park; and of the pro- 
mid. — fits of a dete-Hauſe: and of a piſchary, and of the t third preſenta- 
47 3 tion to an advowlon; ſo of the puny of courts, fines, and heriots; 
in the "OT ER. : 

new notes And of tithes, Co. Litt. 32. a. | 
there (b) S. P. cites 45 E. 3. Fitzh. Dower, pl. 50. and that ſhe had thereby the frechold of che 
third part of the mill veſted in her. | 

1 F. N. B. 150. (G) S. P. cites 1 E. 1. Dower, 176. Ib.d, 148. (C) 3. P. 


[215] 25. Wives ſhall be endowed of 7ithes or other eccigſigſtical duties 
| that came to the crown by the flatute 27 H. 8. 31 H. 8. cap. 13. 
7 H. 8. 4. and 1 E. 6. cap. 14. Co. Litt. 159. a. 

26. Of franchiſes parcel of an honsur, dower may be aſſigned, 
and they may be parcel and appendant to the honour, though they 
are not belonging to a manor which is of an inferior nature. 
Cro. J. 622. pl. 12. Mich. 18 Jac. B. R. in caſe of Howard v. 
Cavendiſn. 

26. Of an adwnw/on, whether it be in groſs or appendant, the 
teme is dowable; per Cur, Cro. J. 62 1. in pl. 12. Mich. 18 n 

27. 


Dower. 215 


29. Of a vent-fervice, rent-charge, and rent-ſect, the ſhall be 
endowed ; but of an annuity that charges only the perſon, and iſſues 
not out of any lands or tenements, the ſhall not be endowed. 
Co. Litt. 32. a. 

28. But if the freehold of the rents, common, &c. were ſu/- 
pended before the toverture, and ſo continue during the coverture, ſhe 
Mall not be endowed of them. If after the coverture the huſ-- 
band does extinguiſh them by releaſe or otherwiſe, yet ſhe tha!l be 
endowed of them, for as to her dower they, in the eye of the lay, 
have continuance. Co. Litt. 32. a. 

29. The widow of the lord was decreed at the Rolls to be en- 
dowed of the third part of the aproved values of the cepyhold, but 
reverſed by Ld. Keeper. as to that. Chan. Caſes, 247, Hill. 
26 & 27 Car. 2. Holland v. Blandy. 

30. Dower; the tenant pleads, that Sir Thomas Gerrard was 18k. 25. 
feijed of the meſſuage now in demand, called B. in his demeſne as of pl. 3. S. C. 
ze, and being fo ſeiſed, Fac. 1. by his letters patents under the _— 
great ſeal of England, created the faid Sir Thomas Gerrard baron 5f firmed in er- 
B. and jo the — in demand became cuput baronte, and he prays vor in B. K. 
judgment, if the demandant ought to be endowed thereof. The *” ph ah 
demandant demutred, and judgment was given for her in C. B. 592. pl. 6. 
Tenant aſſigns for error, that the demandant ought not to have ug, Ger- 
dower of this meſſuage, being caput baroniæ; that it would tend 8. C. a 

to the ditſhonour of the dignity, to have the capital meſſuage di- judgmear 
vided and diſmembered, but it would be more for the honour of „ px 
the realm that it be kept intire; and for authority cited Co, 3 
Litt. 31. b. Fitzh. Dower, 180. Bract. lib. 2. 170. b. Paſch. La. Ger- 
4 H. 3. Rot. 7. But Serjeant Wright and Mr. Northy contra, _—_ je. 
of which opinion was the whole Court; for theſe authorities muſt judgment 
be intended of feodal baronies, of which there are none at this affirmed in 
day except Arundel; and this privilege was allowed to them, be- — = 
cauſe they ought upon neceſſity to defend the realm, to which S. C. ank 
they are bound by tenure; for the king at the creation of the ba- Judgment 
rony gave to the baron lands and rents, to hold of him by the de- —_— 
fence of the realm; but then this cannot be a teodal bar ony, for ; Lev. 401. 
it was in the * of the Gerrards before, and therefore was S- C. and 
not given to the Gerrards by the king at the creation of the ba- 1 
rony to hold of him; and Rokeby J. ſaid, that this was the rea- B. R. upon 


ſon of the judgment ls B. Ld. Raym. Rep. 72. Hill. 5 W. 3. won 


Was draug t 


C. B. Gerrard v. Gerrard. in d amo pro- 
cerum (which Levins ſays was the thing deſigned at fi &), but arterwards te parties agreed, 2 the te- 


porter ſays he heard, without having the judgmieut of the Houte of Peers, 


31. Dower does not lie of a tenement, it being a word of an un- 5 od 16 5 


certain ſignification, and therefore the ſheriff cannot give ſeiſin of Ney, S. C. 
it; and fo a judgment was reverſed. 2 Ld, Ravm. Rep. 1384. held accord- 


Paſch. 11 Geo. B. R. Kerry v. Kent. 9 


ment teveti- 
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(E) Dower-ad Oftium Fceleſiz. 
Of what Things he may endow her. 
[And How.] | 


(1. A Man cannot endow his wife ad oftium eccleſiæ of his 
capital houſe, having other lands ſufficient for her dower.] 
[2. With this agrees the law of Scotland. Skene Leges Bur- 
gorum, cap. 3.) 
3. In cjectione cuſtodiæ by the beſt opinion, and in a manner 
per tot Cur. that if a man endozug his feme at the church-door of H. 
in the county of E. of land in the county of L. this is a good aſſign- 
ment of the dower, though it was in another county than where 
the land lies, and without deed, but contra of aſſignment of dower 
ex aſſenſu patris, this ſhall be by deed ; for otherwiſe the frank- 
tenement of the father cannot paſs, and affent does not lie in 
averment but in ſpecialty, and in both theſe dowers franktenement 
paſſes without livery of ſeifin ; quod nota. Br. Dower, pl. 7. cites 
40 E. A 43. | 
4. If a man marries a woman in a chamber, dowment ad oftium 
cameræ is not good. F. N. B. 150. (M.) 
5. The youngeſt fon cannot aſſign dower ex aſſenſu patris, becauſe 
he is not heir apparent. F. N. B. 150. (E). 5 
1f 2 man 6. None may end5w his feme ad oftium ecclefie, unleſs he be of full 
leifed in fee age, at the time, & c. and then ſhe may enter after the death of her 


Hmple, be- X . 8 0 
i ie hyjtand, and in this cafe franktenement paſſes without livery ; but 


ge, endows if the baron was within age at the time of dower, the heir may 


3 er, 
we dr enter and ouſt the feme, and contra where one within age endows 


tery or his feme ex aſſenſu patris, the father then of full age ; this is a good 


8 door, dowment. Br. Dower, pl. 80. cites Litt. fol. 8, 9. | 
and dies, 


and bis wiſe enters, in this caſe the heir of the huſband may ouſt her. Litt. ſ. 47. 


7. It ſeems that dowers made ex aſſenſu patris, or ad oſtium 
eccleſiz, are good, though the wife be within nine years of age ; 
for conſenſus tollit errorem. Co. Litt. 37. a. h 

8. Dowment ad oltium eccleliz is where a man of full age ſeiſed 
in fee-frmple, who ſhall be married to a woman, and when he 


comes to the church-door to be married, there, after aſſiance and 


troth plighted between them, he endows the woman of his own land, 
cr of the half, or ather leſſer part thereof, and there openly does declare 
the quantity and certainty of the land which ſhe ſhall have for her 
dower, in this cafe the wife, after the death of her huſband, may 
enter into the ſaid quantity of land of which her huſband endow- 
ed her, without other aſſignment of any. Litt. ſ. 39. 

9. Dower is ever after marriage ſolemnized, and therefore this 
dower is god without deed ; becauſe he cannot make a deed to his 
wife; for no aſſignment of dewer ad oftium eccliſiæ can be made before 


marriage: 


Dower. _— 


marriage; for that before marriage the woman is not intitled to 
have dower. Co. Litt. 34. a. 

* 10. An aſſignment of dower either ad um eccleſie, or ex 4 F. N. B. 
ſenſu patris, may be made of more than a third part. But it was 33 (M) 
the ancient law, that no greater aſſignment could be made in thoſe 
caſes but of a third part, but leſs he might, as appears in Glanvill. 

Co. Litt. 36. a. 
11. Dower ad gium caſtri ſive meſuagit is not good; but ought 
to be made ad oſtium cecleſi; non enim valet facta in lo mar- 
ſali, vel in camera, vel alibi ubi clandeitina fucre conjugia. For 
the law requires that this and like matters be done publicly and 
ſelemuly. Co. Litt. 34. a. | 

12. If tenant in tail endows his awife ad gſtium eccliſee, this ſhall The ren 
little or nothing at all avail the wife, becauſe after the deceaſe of f this is for 

33 . . | that tenant 
her huſband, the iſſue in tail may enter upon her poſſeſſion, and fo jn tat is re. 
may he in the reverſion, if there be no iſſue in tail then alive, rained by 
Litt. 1. 46. the ſaid ſta- 


tute of 


T3 E. 1. de donis conditionalibus, Co. Litt, 38. a. 


0 
(F) Of what Eſtate ſhe ſhall be endowed, 


1. IF A. ſeiſed in fee of lands, covenants to ſtand ſciſed theres 10 S. O. cited 
the uſe of himſclf and his heirs, till C. his middle fon takes a b Om 
eviſe, and after to the uſe of C. and his heirs, and after A. dies, by J. ju" 


77. and 


which it deſcends 10 B. the elder fon of A. who has a wife, and dies, faid that the 
and after C. takes a ꝛbiſe, it ſeems the wife of B. the elder ſon ſhall {+m* point 


* 0 © came fe - 
not be endowed of the ſaid eſtate of her huſband ; becauſe his 5 


Nate is ended by an expreſs limitation, and therefore the eſtate of queſtion in 
the wife being derived out of it this cannot continue longer than T 


2 | CASE of 
the original eſtate. P. 10 Ja. B. between FLAVILL AND VENTRICE, Norfolk, and 


dubitatur upon a ſpecial verdict ; for upon argument the Court it was ad- 


was divided, ſcilicet, Crawley and Vernon ti::t ſhe ſhall not be Jadsed to be 
ke the ancient 
endowed, and Hutton and Heath e contra. Intratur Trin. ug. 
8 Car. Rot. 1342. ] 2 Sid. 66, 
= WS : cites S. C. 
If a feoffment be made to the uſe of J. S. and his heirs, until J. D. has done ſuch a thing, and 
then to the uſe of J. D. and his heirs, and afrerwards the thing is done, and J. S. dies, his wife ſhall 
be endowed ; per Anderſon, Le. 168. in pl. 233. Mich. 31 & 32 Eliz, C. B. 


2. If land is granted to a man and his heirs for the life of J. S. 
his wife after his death ſhall not be endowed ; Arg. Bulſt. 135. 
cites 22 E. 3. fol. 19. pl. 6. 

3. In dower it was agreed that where the baron before the covere 
ture acknowledges by fine come ceo, & e. and the conuſee grants and 
renders to the baron fer life, the remainder to M. in tail, the remain- 
der ta the baron in fee, and he takes feme the now demandunt and dies ; 
and becauſe the fee is only expectant, and not executed in his 
life by reaſon of the ue remainder, therefore ſhe is not dowable. 
Br. Dower, pl. 6. cites 40 E. 3. 15. | 

4. Memorandum that in jezffments to make eſtate over or to re- 
ien the ferffor, this mall be made 79 man ele, or to a chaplain 

VoL. IX. N who 
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who has no ſeme; for if it be to a man who has a feme, and ſhe 
ſurvives, ſhe will or may have deter. Br. Aſſurances, pl. 3. 
F.N B. * 5. If there be leru, mejne, and tenant, and the tenant holds of 
4 (C) the meſae by fealty and 3s. rent, and the meſne takes a wife, and 
the tenant brings a norit of meſne againſt the meſ11e and forejudges him, 
and the meſne dies, the 20% of that meſne ſbull have denver of the 
rent by which the tenant held, and {hull not be attendant unto the 
tenant 3 cauſa patet. Perk. ſ. 432. | 

6. If there be {rd aud tenant by fealt; and 12d. and the tenant 
leafes the tenancy for life unto a ſtranger, and the lord takes a wife, 
and the ferant dies witor ul heir, and afterwards the /ord dies before 
the leſſer for life, the lords wife ſhall net have deauer of the tenancy ; 
but the thall be endowed of the rent of the ſcigniory, & c. Perk. 
1. 339. 

7. If grantee of a rent charge in fre takes a wife, and the grantor 
leaſer the land out of which the rent is iſſuing unte a ftranger for 
bife ; and the grantee of the rent purchaſes the reverſi;n of the ſame 
land, and the tenant for life attorns, and the grantee of the rent diet, 
living the tenant for hfe, his wife ſball be endowed of the rent, but not 
4 the land, becauſe the freehold and inherithnce were not in the 

uſband ſimul & ſemel during the coverture, &c. Perk. ſ. 340. 

8. If a man make a g in tail reſerving rent to him and his heirs, 
and afterwards the donor has a wife, and the tenant in tail dies 
without i ſue, the wife of the donor ſhall not be endowed of the 
rent, becauſe the gent is extinct, for it was reſerved upon the eſtate 
tail, which is ended. F. N. B. 149. (G). 

The deter. 9. But although that the tenant in tail dies without iſſue, yet his 
mination of wife ſhall be endowed, becauſe the land continues, and is not deter- 


the eſtate ß : - 

the baron is mined as the rent is, F. N. B. 149. (G). | 

by the act . | 

of God, and the feme ſhal be endowed. Br. Dower, pl. 86. cites Old Nat. Brev. fol. 144. —— 

Co. Litt. 31. b. S. P. 3 Rep. 84. b. S. P. in a nota by the reporter, and gites 24 E. 3+ 28. b. 

10 Rep. 96. a. S. C. cited per Cur. Perk. ſ. 317. S. l'. cites Mich. 44 E. 3. 31. 
Of an eftate tai! in lands determined a woman ſhall be endowed in the like manner and form as a man 

Nall be tenant by the courteſy, metatis mutandis. Co. Litt. 31. b. 


S.C. cited 10. Tenant in tail bargained and ſel land to H. and Bis heirs, 
J ES H. has an eſtate deſcendable and determinable upon the death of 
vering the the tenant in tail, and his wife ſhall be endowed determinable on the 
3 of death of tenant in tail. 10 Rep. 96. a. 98. a. Mich. 10 Jae. 
„ Mod. 24. reſolved in Seymour's caſe, 


Trin. 1 Ann. B. R. 


[219] (G) Of what Eſtales the Wife ſhall have Dower. 


S. P. per [I. FF a man /eaſes for liſe rendering rent, his wife ſhall ant be en- 
on 44 J- / dowed of this rent, for this is but an eſtate for life in the 


ncident , Tent, though it deſcends to the heir. 7 H. 6. 3. b. 17 E. 3. 12. 
the reverſim 28 Al. 3. adjudged.] | 


fer term of 


lifes and by the incidency the beir ſpall bave it, but the father nor the heir Sal not have ate of inbe· 
ritance in it. Br. Dower, pl. 60. cites 26 Alli 38. | 
(2. If 


Dower. 219 


[2. If Me fo him and the heirs of his body, or to bim and his heirs 
Vr the life of J. S. dies, his wite thall not be endowed, becaule this 
is but an eſtate for life. 18 E. 3. 44. b. 22 E. 3. 19. b.] 
(3. If Je for life leaſes for the life of anther, his wife ſhall not So if tenant 


* . . 0 . . 7 i 
be endowed ; for he gains this fee in an tant. 3 II. 4. 6.) 2 
a ft nen 
in fie, and dies, the feme of him ſhall not have dower; for though the baron gave fee-limple by 
aiienation, yet he never was ſeiſed in tce ſo as ſhe miglit have dower; quod non negatur. Br. Dower 
pl. 30. Cites S. C. 


[4. If the baron and anther are jointly ſciſed in fee, and the baron 9 37. 
makes feoffment of his moiely, his wife ſhall not be endowed of this, F.N.B.150, 
for the baron had an eſtate dowable, ſcilicet, a ſole eſtate but for (K) S. P. 


an infant. 14 HH. 4. 13. b.] cites 34 E. 1. 


Dower, 179. 
— enk. 105. pl. 1. S. P. 


5. If tenant in ſpecial tail takes a ſecond wife that is net dawable of Huſband 
the tail, and after makes ferffment in fee, and dies, his wife ſhall not —— 
be endowed becauſe he gains the ice but in an inſkant. Co. 8. facial rail, 
Writ. 43. b. will prove this; for there it is that if the baron 


be within age at the feoitment, * his collateral heir ſhall not avoid * Fol. 677. 


it, becauſe he is not inheritable of the right, for ſuch right fo * _— 
gained docs not deſcend. ] Ju, the wife 
de then 


the haſtand made a fe mint tee uſe of himiſelf for life, remainder to the uſe ¶ bis ſon in tail, with a 
liter of attorney ts make l very, but bef re that was made he married a ſecond Tvife, and then limery was 
made according to the uſes in the feoftment, then the huſband died; and the queſtion was, whether 
this ſecond wite was dowabie; and adjudged that ſhe was not, becautz before the feoftment made, the 
huiband was ſuch a tenant in ſpecial tail, that the iſue by his lecond wife could not :aberit, and by the 
feoftment before, and livery after the coverture, he did not gain any new eſtate or ſeiſin of which the 
wife might be endowed ; for what was done by that feofl ment was immediately drawn out again by virtue 
of the ſpecial entail. Cro. J. 615. pl. 3. Palch. 1 Jac. in Scacc. Amcots v. C therick. 


6. If there be te fer life the revenſan lo the huſhand in fee, and 
the lefee lenſes the land 1 the hrjband for the life of the huſband, and 
after the huſband dies, and the Ie dier, the wife thall not be en- 
dowed thereof; becauſe there was a poſſibility of a rever/ion during 
the coverture as to the freehold. 1 E. 3. 16. per 'Couth,} 
[7. If the baron be tenant in ſpecial tail, the remainder t3 his own 
right heirs, and takes a ſecond wife, and then becomes tenant after poſit= 
bility, and dies, his wife ſhall be endowed. 46 E. 3. 24. b. 
22 K. N 3. | 
[8. S if the remainder had been limited to him in general tail, [ 220 ] 
50 E. 3. 5. adjudged. 7 H. 4. 25. b.] ra 


without iſſue, the ſecond feme ſhall be endowed ; for the remoinder in tail wefts in the baron, by reaſon 


that the baron was only tenant for life in effect atte: the d-ath of his zee without iſſue. Br, Dower, 
pl. 25. cites 50 E. 3. 4. 


[o. The huſband 644g t to have a fee or tail and freehold in poſſe/ſion 
otherwiſe the wife is not dowable. 46 E. 3. 16. SO 

[10. If the baron hath an ate for life, remainder to B. in tath, So wherethe 
remainder to the right heirs ef the baron, and dies during the life of B, itate was to 


l 1 . he baron f 

the wife ſhall not be endowed z for it is not a fee in eien. life, 3 
9 E. I. b. 0 L. . 16. b. maindęt to 
i; * 15 , 5 : fit ſon in 


tail, and ſo to the ſecond, remainder to the heirs of the body of the baron, it was reſolved tha ithe 
R 2 eſtate 
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Da 
eſtate tail wit nat executed for the poſſbility of the meſne eſtate that might interpoſe, and therefore it 
was always d led during the lite of the baron, 1 that of that ettate his wite Could not be enduwed, 
Co. E. 31 3 3210. Þ-» 10. Hil', 30 EIIZ. B. KR, Cordal's CilCe 


11. But if tenant for life furrenders to the remander-man in tail 
er fee, his wife ſhall be endowed; for the Hates are united. 
44 E. 3. 1. b. 
C12. The fame law if the tenant for life grants hrs Hate upon con- 
dition, if the condition be nat bree. 44 E. 3. 31. b. 45 E. 3. 13. b. 
adjudged.) 8 
(13. If lefee for life leafes the land 1 the ler and the heirs of his 
bedr fer the life of the leſſee, and after the I. t dies, living the leſſee, 
the wife of the leffor thall be endowed, for he had % fee and jree- 
Bold in him. 13 E. 3. 45. adjudged.] - 
S. p. as i Ig. If the huſband hath a fee and freebild deſegſible; yet his wile 
ER . . . 
5 ſnail be endoxved ti it 15 defeated. 45 E. 13. b. 
and ſells by deed indented and inrol!-4 to another and his heirs, the wife of the bargainee ſhall be en- 
do wea as long as the tenant in tail les; teſolved. 10 Rep. 90. 4. Mich. 10 Jace B. R. Seymour's 
caie. Sce (H) pl. I. S. C. 


See (II) [15. If baren and feme lefſees for life ſurrender ts him in reverſion, 

72. S. C. this is defeaſible by the feme after the death of the baron, yet in 
the mean time if he in the reverſan dies, his wife ſhall be endowed, 
45 . | | 

Tt e w fe of 116. 11 the grandfather dies feifed, and the en endavs the grand- 

0 wr morher, who dies, yet the wife of the father ſball not be endowed. 


endowed of 45 E. 3. 32. For by relation the father had but the reverſion. 


Ko eb. ; A. » I ; 1 7 2 : 
8 43 E. 3. 13. 18 E. 3. 44. b. M. 11 E. 1. B. Rot. 46. adjudged, 
1 Tho 4 Ki 1 RR . * 7 } > 2 2 5 4 
F NR 149, dos Ge QGUTC Pet! non UEICL. þ | ; 

(). —iI˙f theze te 2 grandfather, father, and ſon, and ęrard father is ſeiſed of three acres of 
land in tee, and takes wite and dies, this land deſcends to the father, who. dies either before or after 


* 
171 
* 
1 


entry, now is the wife of the father dowable. The father dies, and the wife of the grandtather is en- 
fe of the father ſhall be endowed of the two acres refidue ; for the 


dowect of one acre and dies, the wif 
dower of the grandfather is paramount the title of the w i- of the rather, and the 1cifin of the father, 
which deſcend-d to kim (be it in law or actual), is detcated, and now upon the matter, the father had 
dat a reverſion expectant upon a freehold, and in that caſe dos de date peri non debet; though the wife 
of the grandfather dies living the father's wife ; but ther: is 2 Civ erfiry between a deſcent and a purchaſe, 
Co. Lit. 31 a: 4 Rep. 122. a. b. S. '. cites 5 E. z. tit. Voucher, 249. the caſe of Paris v. 
Paris, S. P. and is the caſe whence this is taken. — Peck. ſ. 215. S. P. becauſe a woman ſhait 
not be endowel of a reverfion-expectant upon a freebold, and the poftetiion of the fre-hold by the enduw- 
ment is veſtcd in tte grandmother by 2 titie before the title of the father into the freehold; but if the 
grangtather had enfroffed the father of the fame land during the marriage Leto xt the father and his wiſa, 
in that caſe, after th. death of the grandmother, the witc of the father ſhould have dower of the ſame 
land of which the grandmother was eadowed, becauſe the poiiciiton of the ta her which gave title to his 
wife to have Jower, was in the lite of the grandiather, at which: time the plaintiif could not demand the 
Gower, ſo that by the encowmant of the granemother * the policilion of the father is not avoided, for 
the grandmother had right unto the poticfiion but from the time of che death of the grandfathe:, &c, 
Co. Litt. 31. a. b. S. P. 4 Rep. 122. a. b. Cites 5 E. 3. Ut. Voucher, 249. Paris v. 
Paris, 8. P. & S. C. | 


1-221 }] 
e e 22. 17. There is another diverſity, as where the wife of the father 
Paris v. Pa. if firft endowed, and where the wife of the grandfather ; for in the 
ris. 5 E. 3. Tame caſe, after the deceaſe of his grandfather and father, the 
e ſon enters and cndows his mother of a third part, againſt whom 
* the grandmother recovers a third part and dies; the mother 
fall enter again into the land recovered by the grandmother, be- 
cauſe the had in it an ellate for term of her lite, and the * 
| | or 


* 


ihrer 


"4 


Dover. 


for the liſe of the grandmother is leſs in the eye of the law, as to 
her, than her own life, Co. Litt. 31. b. 

18. The heir taal feme and entered, and endowed his meier, and 
after aliened the reverſion, and then the tenant in dauer died, and 
after the heir who endowed ber died, and yet the fems of the heir 
was not endowed of this land allotted in dower, and fo ſee that 
the endowment cuts of and deſtroys the ſeiſin of the heir; quod nota, 
Br. Deſcent, pl. 19. cites 19 E. 2. 

19. T. was feifed and had ifue Robert the eldeſt, and Richard 
the younge/t, and dicd, and Robert entered and took feme, and had 
/e Alice, The feme died, and he eat ancther feme and died, the 
tome priveiment enfeint auitb a ſon, and the lord ſciſed the ward of 
the land, and Alice, for the nonage of Alice, and leaſed the 
ward to T. who endowed the feme of Robert, and after the feme 
is delivered of M. a fin, by which the {rd re-ſeifed the ward of M. 
and IV. lived 10 years, and died avithout iſſue, by which H. the 
plaintiff entered as heir of Richard the youngeſt fon of J. and 
Alice ouſted him, and he brought aſſiſe, and prayed the diſcretion 
of the juſtices; and becauſe W. to whom Alice was of half 
blood was ſeiſed, it was awarded that Henry ſhould recover; 
and fo note that the /ei/412 of the guardian makes the heir of the in- 
fant of the intire blood to be heir, and the ſiſter of half blood 
was barred of the land, but by the opinion of the Court, the 
dhaber of the feme ſhall revert to Alice, becauſe W. was not 
ſeiſed of it; quære. Br. Deſcent, pl. 19. cites 8 Aff. 6. 

20. If the 1/ſue be remitted to a ſpecial tail, the feme of the fa- 
ther, who is not his mother, ſhall not be endowed, 2 Roll, Re- 
mitter (K), pl. 4. cites 44 E. 3. 26. b. 

21. In dower; barn and feine tenants in tail had iſſue tus ſons, 
and the baron died. Ihe feme leaſed to the elde fon for years, and 
aſter releaſed te him and hs heirs with warranty ; he tao feme and 
died without i/Jue, and after the msther died, and the youngeſt ſon 
entered, and the feme of the eldeit ſon brought writ of dazver, 
and recovered by judgment, and therefore it ſeems that a releaſe 
with warranty 1s a diſcontinuance; nevertheleſs, this judgment 
was contrary to the opinion of ſeveral, Br, Diſcont. de Poſſeſ- 
hon, pl. 7. cites 24 E. 3. 28. 


yeunger ſon is remitted to the tail, which is elder than the title of the feme now demandant. 
pl. 522 cites S. C. | 


22. If tabs exchange, and afterwards one oliens, and the other 
vouches him being impleaded, he {hall recover in value the land 
given in exchange, and fo it ſhall relate before the recovery. 
2 Roll, Voucher (R. b), pl. 4. cites Perk. ſ. and ſays, the feme of 
the alienee ſhall not be endowed. : 
not be endowed both of the land given in exchange, and of the land taken in exchange, yet 
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S. P. but 
Brooke favs, 
it ſeems ihat 
the releaje 
WIN qvar- 
rarty of the 
tenant in (ail 
is ny a 
gr n of his 
eftate, and 
though the 
gave tee, 

yet the 

Br. Dower, 


Perk. ſ. 209. 
cites 4 E. 3. 
52. Trin. 
15 E. 3. 
Dower, 128. 
A wo- 
man h 


the huſband 


Was leiſed of both; but ſhe may have her election and be endowed of which ſhe will, Co. Litt. 31. b. 


23. In dower; the 7enant ſaid that B. baron of the demandant, 
was ſoiſed, & c. and infered V. who regave to the baron and his 


firft feine, and to the heirs of their tus bodies, who had iſſue this 
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tenant, and the firſt feme died, and the hren te the demandant to 
feme and died; judgment if dower; the fte ſaid, that before B. 
ber baron had any thing, C. as ſciſcd, Ec. and gave to the father 
of the ſaid B. in tail, and that the father of J. died, and ſo is the 

' tenant remitted as heir to the fir/t tail, which is general tail, of which 
ſhe is dowable, and yet becauſe her baron during the coverture 
had nothing but by the ſecend tail, of which the is not dowable, 
therefore the opinion ot the Court was agamit her. Br. Dower, 
pl. 18. cites 40 E. 3. 24. | 

24. And there it is ſaid, that if dente in tail takes feme, and 
dies without iſſue, ſo that the land reverts, vet the feme ſhall be 
endowed. Br. Dower, pl. 18. cites 40 E. 3. 24. 

25. And it was ſaid in the caſe ſupra, that e Heir in tail may 
claim in by the one tail er the ather. Br. Dower, pl. 18. cites 
40 E. 3. 24. 

206. In dower, the tenant ſaid that the land was given 10 the baren 

ef the demandant, and to his firſt feine in tail, the remainder to WW. 

in tail, the remainder to the baron in fee, and the fir? feme died 

without , and the baron died, living him in remainder in tail; 
judgment, &c. and a good plea; by which the demandant aver- 

red, that her baron ſurvived him in remainder, who died with— 

out iſſue, and ſo ſeiſie que dower la poit. Br. Dower, pl. 19. 
| cites 46 E. 3. 16. | 
Br. Eftop- 27. Qucd ei deferceat; the caſe was, that a man was ſciſed in 
pe, pl. 30% general tail by fine, and made fe:finent, and retect in ſpecial tail to 
A firſt feme, and had iſſue. The fome died, and he tk 
anzther feme and died, the king ſciſed by tenure in capite, and eu- 

dowed the feme; the iſue came end ſhewed the ſpecial tail, aud had 

ſcire facias againit the teme, and recovered againſt him by default, 

and ſbe took another baron, and fhe and the fecond baren brought quod 

ei deforceat againit the heir, and he pleaded the ſpecial tail, and foe 

would have remitted the heir by the elder tail, and fo concluded him 13 

ay but her baron was always feifed in general tail; & non allocatur 

for by Thorp clearly, the baron was net remitted, and then he was 

not ſeiſed of ſuch eftate of which the feme may be endowed; 

for of fuch ſpecial eſtate his iſſue is not inheritable, nor his feme 

dowable, by which ſhe averred continuance of poſleilion by the 

firſt tail, and ſo to iſſue; quod nota. Br. Dower, pl. 9. cites 

41 E. 3. 30. 

28. In dower it was found by verdict that IW. infeoffed R. upeu 
condition of payment and nonpayment of the part of W. by ane day, and 
W. died, and his feme took another baron, and the ſecond baron ten- 
dered the money to R. and he received it and died, and the feme of 
R. brought dower and recovered ; for he who paid was not privy ta 
the condition. Br. Dower, pl. 11. cites 42 E. 3. 1. 

29. Scire facias to execute a fine was ſued by the heir of S. be— 
cauſe the fire Tas levied to A. for life, the remainder to J. in 
tail, the remainder to S. in fee, and that all are dead, and J. [is dead] 
without iſſue, and the tenant ſaid that A. ſurrendered his eſtate 10 J. 
and after S. died, and J. {died} without ok and that 4. entered 
as brother and heir to S. whole eſtate he has; judgment if execu- 

tion; 
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tion; and the other ſaid that A. by his entry after the death of 

S. had only his firſt Q{tate for life, which is a great error, for it 

is a ſurrender, and then after the deaths of J. and S.A. is in 

in fee, and then the fine executed of the fee, and never ſhall be execut- 

ed again; and per Finch, becauſe the efate fer life merged in the 

hin of F. and he in tall, and not for lite of A. the feme of J. 

ſhall be endowed. Br. Sci. Fa. pl. 21. cites 42 E. 3. 9. 

30. Dower of the ſeiſin of N. her baron againſt the heir of her ba- [ 223] 

ron, who ſhaved hoo the land wwas intailed by fine is his father baron 

of the demandant an his feme mother of the tenant in ſpecial tail, and 

that after his father and mother diſcontinued the tail by fine to a 

ranger, and retock eftate by grarit and render in general tail, and had 

ie the tenant, and the i feme mather of the tenant died, and 

the barn toab the demandant tn feme, and after died, and fo he is in 

by the one tail and the other, and adjudged in his elder right by 
remitter ; judgment {i actio; and the opinion of the Court was 

clearly that the feme ſhall be barred; quod nota ; by which the 

paſſed over to the other anſwer. Br. Dower, pl. 14. cites 

44 E. 3. 26. 

31. A man /eafed to A. fer life, the remainder to B. in fee, and Br. For- 
after the tenant for life leaſed to the ſaid B. for term of B. t life, and —_ de 
B. died and his feme was barred of dower, and fo ſee that B. i. 91. cites 
was not ſciſed in fee, nor it was not a ſurrender; for if A. ſur- S. G. 
vived B. then A. ſhall re-have the land. Br. Eftates, pl. 67. cites 

H. 13 R. 2. 3 

32. Dower of the dowment of J. M. late her baron; the tenant 

faid that the land was tailed in remainder by fine 2 A. his 
father, baron of the demandant, and to his heirs of the body of E. his 
firſt femme begotten, and that F. M. and E. had iſſue this tenant, and 

E. died, and J. M. married the ſaid demandant, and died; judg- 

ment if dower; and by the beſt opinion the ſhall not have dower. 


Br, Dower, pl. 36. cites 12 H. 4. 1. 


33. The feme ſhall not be endowed of lands or tenements The reaſon 
which her baron held jointly with another at the time of his death. —— 


But where he held in common it is otherwiſe. Litt. 1. 45. for that the 
joĩntenant 
which ſurvives claims the land by the feoffment and by ſurvivorſhip, which is above the title of dower, 
and may plead the feoffment made to himfelf without naming of his companion that died. But tenants 
in common have ſeveral freehold and inheritances, and their moieties thall deſcend to their ſeveral heirs, 


and therefore their wives ſhail be efidowed, Co. Litt. 37. b. 


34. Where the eſtate which the huſband has during the marriage is 
ended, there the wife ſhall loſe her dower. As if tenant in tail 
diſcontinues in fee, and afterwards takes a wife and diſſciſes the 
diſcontinuce, or the difcontinuee does infeoff him, and afterwards 
the tenant in tail dies ſeiſed, his heir is remitted, and the wife 
ſhall loſe her dower, becauſe the heir is in of another eſtate of 
inheritance than the huſband had during the coverture. F. N. B. 
149. (F). 

35. If a man has title action to recover any land, and afterwards 
he enters and diſſeiſes the tenant of the land and dies ſeiſed, and his 
beir enters, the heir is remitted unto the title which his anceſtor 
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had, and the huſband's wife thall loſe her dower; for that eſtate 
which the huſbhand had is determined, for that was an eſtate in 
fee by wrong, and the heir has the eſtate in fee which his anceſ- 
tor had by right. F. N. B. 149. (F). : | 

36. If there be zwvs jointenants of certain lands in fee, and the ane 
aliens that which belongs to him to another in fee, who takes a 
wife and after dies; in this caſe the wife for her dower ſhall 
have the third part of the moiety which her huſband purchaſed, 
to hold in common (as her part amounts) with the heir of her 
huſband, and with the other jointenants which did not alien. 
For that in this cate her dower cannot be alligued by metes and 

bounds. Litt. ſ. 44. 

c. E. 248. 37. A. deviſed lands to B. and the heirs of bis body, and adds, 

N 8. 2a Item, I will that after B.“ death my land Kall remain ts C. the an 

fame Of B. B. died, and adjudged that the wife of B. Nall have 

afurmed. dower; for that B. had an eſtate tail. Mo. 593. pl. 801. Hill, 
35 Eliz. Atkins v. Atkins. 

J 224 ] 38. A. leſſee fer life, the remainder to B. in fee. A. ſurrenders 
upon condition to B. and enters for the conditiin braten. B. dies, 
and his wiſe brought dower againſt A. and ifſue is joined upon 
ne ungques ſeiſie que diver, Oc. that ſhall be found againſt A. 
Noy, 66. Paſch. 37 Eliz. Oſmond and his wite. 

And. 102. 39. There is no tenancy in dower of a ch] but by an eſpe- 
in pl. 227. cial cam. Arg. Cro. E. 391. pl. 14. Paſch. 37 Eliz. B. R. 


S. b 


L- 16. in caſe of Clun v. Peaſe and Turner. 

Cham v. Dover, pl. 10. Paſch. 26 Eliz. B. R. Copyholder in by the cuſtom is paramount the title 
of dower, and the ſeiſin of the lord, fo that ſhe ſhall not be endowed though he keeps the lands in his 
hands for a time after the marriage, and then grants them again by copy, Per Wray Ch. J 


Per Doderidge J. 2 Bulſt. 337. S. P. and per Coke Ch. J. Ibid. 


2 Abd. 147. 40. Since the ſtatute 27 H. 8. the feme ſhall have dower of 
WI an wſe. 2 And. 75. Mich. 39 & 40 Eliz. in cafe of Cromwell 
Be: be- v. Andrews. | 

fore the ſta- | | 

tute ſhe was not dowable of land conveyed to uſes. 4 Rep. 1. b. No dower or tenancy by the 
curteſ of an uſe. Args Hard. 492+ Cites Perk, 69. 89. Lane, 404+ Doctor and Stud. 98. 


F 


For the 2 47. If there be two jointenants in fre, and ene makes a feoffment 
See in fee, his wife ſhall not be endowed. Co. Litt. 31. b. 


feijin to en - 
title the wife to dower, Jenk. 105. pl. 1. And the ſole ſeiſin which was in the jointenant that made 
the feoftment was in law only for an inſtant. Jenk. 105. pl. 1.—— Co. Litt. 31. b. 


For the feif- 42. Ss if the conuſee of a fine does grant and render the land 79 


1 the conuſar, the wife of the conuſee ſhall not be endowed. 


Seifin for an Co. Litt. 31. b. 
inſtant only. - 


Jenk. 105%. pl. I, 


But if the 43. But if the huſband makes a gift in tail, reſerving a rent to 


donce in tail .: . , f 
gie, withour him and to his heirs, and after the donor takes wife and dies, the 


fue, the wife ſhall be endowed of this rent, becauſe it is a rent in fee, and 
wiſe of the by poſſibility may continue for ever. Co. Litt. 32. 2. 
Conor mall 


nit be er.Gowes of the rent lec auſe it is ext'nct, the eſtate tail cn which it was icſerved being er ded. 
| L ut 
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put the donee's wife ſhall be endowed ; for the land continues, and is not determined as tle rent is» 
F. N. B. 149. (G). The donee's wife ſhall be endowed, Perk. ſ. 317. 


„ Tenant in tail, in confederation of marriage intended between But had he 
47 2 if E 5 limited the 


A. his fon, and M. daughter of B. covenanted to fand ſeiſed to the uſe to bimſelf 
uſe of himſelf, &c. till the marriage, and after to himſelf for life, fer bis Uifes 
and then to the uſe of A. and M. and the heirs of their bodies, by wh 

and ſuffered a recovery to the ſame uſes, The father dies. A. — 
dies without iſſue. If after ſuch covenant the father had mar- limit any 


ried, his wife would have been endowed ; but if the conſideration *<mainder 
over, in ſuch 


had been fer the efabliſhing the land in his name and blood, then an (af the wife 
uſe had been raiſed, and it would have been otherwiſe. ſhould not 


f : . | ; be endowed. 
Brownl. 193. Mich. 2 Jac. Freſhwater v. Rois. 1 


442. Cites 35 Eliz. 2 Rep. 52. BiiThMaAN's CASE. Put in this ſame caſe, and for the ſame 
reaſon, it was adjudged that ſuch wite ſhould be endowed, And. 291. Blytheman v. Blithman, 
2 Rep. 52. Cites S. C. accordingly. Cro. E. 279. pl. 8. S. C. & S. P. reſolved accordingly 
Mo. 346. S. C. as adjudged accordingly. Yelv. 51. S. C. and S. P. agreed by all the juſtices. 


oy, 46. Heigham v. Bedingfield. S. P. agreed. 
[ 225] 


45. No dower ſhall be of lands bargained and fold if the huſband JE 5. 
er Lars 


dies befere inrelment, Ow. 150. Paſch. 5 Jac. in the Court of i© and 


Wards. Sir Henry Dimmock's cafe, by him takes 
wiſe and 


dies, and afterwards the deed is inrellid within ſix months, the wife ſhall not have dower. Cro. C. 569. 
pl. 6. Hill. 15 Car. B. R. Parker v. Blecke. 


4G, If A. bargains and ſells lands to B. and his heirs by deed 
indented and inrolled, with provi if ſuch act be done, that the 
bargain and ſale ſhall be void, and afterwards A. takes wife, and 
after the proviſo is broken A. dies before entry, and adjudged that 
the wife ſhall not be endowed ; for though the eſtate of the bar- 
gaince veſts by the ſtatute of 27 H. 8. by execution of the 
eſtate of the land to the uſe raiſed by the bargain and ſale, yet 
malmuch as the baron did not re-enter, he had not any eſtate in 
the land whereof the feme may be endowed; cited per Cur. 
as fo adjudged. 6 Rep. 34. a. Trin. 7 Jac. B. R. in Fitz- 
Williams's caſe. 

47. A. tenant in tail, remainder 1 B. in tail. A. bargains and 
felis the lands ta F. S. by deed indented and enrolled. J. S. has an 
cltate deſcendible to him and his heirs determinable on the death 
of A, and his wife ſhall be endowed; but ſuch deer, hall be de- 
terminable by the death of A. Reſolved. 10 Rep. 96. a. Mich. 
10 Jac. Seymor's cafe. 

48. The dutchy of Cornwall by an act of parliament made the 
11 L. 3. is eſtabliſhed to the king's eldeſt ſon, habendum ſibi & 
plus & heredum ſuorum regnum Angliz filiis primogenitis in 
reno Angliz hæreditario ſucceſſuris; reſolved by all the judges 
of England, that this is an eſtate of fee- ſimple in the prince, and 
his wife is dowable of it by force of this act. But ſuch a charter 
granted by the king to a ſubject is a void grant, Jenk. 280, 
pl. Jo * 

49. Tenant in tail makes leaſe for years, and then releaſes to leſſee So if he 


and his heirs, The wife of this leſſee is dowable of tius my A 2 
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225 Dower. 
2 deri and this dower ſhall continue till the entry ol the iſſuc in tal. 
ena nt} 1 Jenk. 2 274. pl. 90. 


has mare than an eſtate tor lite in h n. he has an inheritance, and confequently ſuch bargainee has 2 
dScexdible Hate, and does not determine by the death of tenant in tail, but only by the entry of the 
fue. 11 Niod. 20. Trin. B. R. in cate of Mach v. Clerk. 


S. C. cited 
Show. Parl. 
Caſes, 72.— 
A dil} wat 
to be rcliey- 
ed againit 
the defend. 
ant's dower, 
Her huiband 
being oniy 2 
trafl:e ; and 
It appearing 
than the 
hufband was 
Þut = truſ- 
tee, the de- 
ſendant vas 
barred of her 
dower con- 
trary to the 
opinion of 
Nath v. 
Preton, 

1 Cio. 11. 
and ſo it 
Wa laid is 


go, If tenant vor 75 makes a [aſe by or without deed h him in 
the remai nder or rernerton in 7640 or in ge, for the term of the life of 
him in the rever/151 ir _renaindzr, aud after he in the remainder 
takes wife and diet, his wite ſhall not be endowed, for tenant for 
Hfe ſhall enjoy the land again, tor a forfeiture it cannot be, for 
he in the remainder was party, and a ſurrender it cannot be, for 
his whole eſtate was not given. Co. . 

51. J. S. tenant? in fee /omple b by mdenture inralled, largained and 


fold the lauds 25 B. 7 #7 120. 1 conſraer ian that B. Hall red ei: 


ta him and his <vife for their lives, rende ring a pepper-corn, and worth 
a condition that if 7. S. paid the 1201. at t the end of 20 years, then 

the bargain and ſule to be wid; B. redemiſed it accordingly and 
died; B.'s wife brought a writ of dower, and held good, becaufe 
by the bargain and fale the land was veſted in her huſband, and 
thereby the wife intitled to dower ; and when he redemiſes it ac- 
cording to the agreement, yet thofe to whom the redemile was 


made ſhall hold it fubject to dower; and it was his folly nor 


to join another with the bargainee, as is the ancient unte on 
mortgages; and when the is dowable by act or rule in law a 
court of equity mall not bar her to claim her ee, for it is 
apainſt the rule of law, where no fraud or covin * is a court of 
equity will not relieve; and this was certified by Jones and 
Crooke J. upon a conference with the other juſtices at Serjeant's- 
Inn to the Chancery, that the wife of B. was to have dower, and 
that a court of equity ought not to preclude her thereof. Cro. 


C. 190. pl. 11. Paſch. 6 Car. Naſh v. Preſton. 


the conſtant cuſtom of the court now. 2 Ficem. Rep. 43. pl. 48. Mich. 1678. Noel v. Jevon, 


® [ 226 } 


F. C. cited 
by the Maſ- 
ter of the 


death 5 


dowe 


52. If rent be granted te A. and his heirs to commence after the 
B. and grantee dies hefore B. yet his wife ſhall be en- 
Arg. 2 Sid. 110. Mich. 1658. 
53. No 8 out of an eſtate in rriſt. Bill diſmiſſed. 
16 Car. 2. fol. 749. Chan. Rep. 254. 2. Colt v. Colt. 


Rolls, who ſa'4 it was 15 Car. 2. fol 704. and that the truſt was created by the huſband, 2 Wms. 
Rep. 640. Hitt, 1732. in caſe of Sutton v. Sutton, and ſaid that where a truſt of inheritance is created 
&y the end Sine, be took it to be ſettled that the wife ſhall not have dower, even againſt the heir, 
nor againſt a deviſcg, the caſes in rezſon being the ſame. Ibid. 640. It a man defore marriage 
conveys an etaꝶ totruftees and their heirs, ſo as to put the legal eſtate out of him, though the ru is 
bimired ie him aud bis beirs, the wife ſhall not be endowed of this eſtate. Chan, Prec. 336. Paſch. 1712. 
Bottomly v. + 4irfag. ———S.C. cited and approved by the Maſter of the Rolls. 2 Wms. s Rep. 640, 
Ez1. Hill. 22. in the caſe of Sutton v. Sutton. S, C. cited by Ld. C. Talbot, Caſes in Equ. 
in Ld. Ta!bo:'s Timey 139. Mich. 9 Geo. 2. and ſays that if a woman ſhould be endowed of a truſt, 
the received pi thee of inſerting to bar dower would be of no ſignification.— The vife of ceſtuy 

tu is not intitle to dower;z per Ld. Talbot. 3 Wms.'s Rep. 229. pl. 83. Hill. 1733 
Tneplin v. C hab 0 man will ſay that ever any woman was endowed in equity of a truſt- 
_ Arg. Verl, Cafes, 72. in caſe of the Counteſs of Radnor v. Vandebendy.— Fer Ld. Som- 
:, Chaz. Proc 65, . Co 
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54. The 


Dower. 


54. The huſband purchaſed lands of tenant for life, and 2 a 
collateral ſecurity of him for a conveyance of the fee by his ſon and heir, 
the remainder-man in fee, when of age, but the huſband died 
before ſuch conveyance was made; the wife is not intitled to 
dower. Fin. Rep. 368. Trin. 30 Car. 2. Exton v. St. John. 

55. In dower againſt the heir of her huſband, the tenant 
pleaded, that A. was ſeiſed, and deviſed the tenements to the huſband 
and to two more equally to be divided, and ſo demands judgment of 
the writ, ſuppoſing that ſhe could not ſue dower before partition 
againſt tenants in common; but upon demurrer adjudged that 
the writ well lies. 3 Lev. 84. Mich. 34 Car. 2. C. B. Sutton 
v. Rolfe. | 3 

56. After a decree for a perſonal duty a ſequeſtration iſſues, and 
then the defendant marries and dies; this ſhall not bind the 
feme who comes in for her dower; per North K. Vern. 118. 
pl. 106. Hill. 1682. Anon. | 

57. Eſtate to A. for life, remainder to B. and his heirs for the 
life of A. remainder to the heirs of the body of A. remainder over. 
The wife of A. ſhall not be endowed, for the eſtate for the life 
of A. does not merge. Adjudged ſuddenly on the firſt argument, 
though it was urged that the remainder to B. was only for pre- 
ſerving the remainder during A.'s life againſt any forfeiture, but 
that in the mean time the eſtate was executedin A. 3 Lev. 437. 
Hill. 5 W. 3. C. B. Duncomb v. Duncomb. 

58. A tenant for life, remainder for years, remainder to A. in 
tail. A.'s wife ſhall be endowed, otherwiſe if the remainder had 
been for life. 1 Salk. 254. Hill. 9 W. 3. C. B. Bates's caſe. 


327. Bates v. Bates, S. C. adjudged accordingly 3 but had the intervening term been an eſtate for life 
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Ibid. 166. 
S. P. cited 
as in the caſe 
of Rockley 
v. Burdett, 


Lutw. 719. 
8. C. at- 
cordingly.— 
Ld. Raym. 
Rep. 326, 


jt had been otherwiſe according to Perk. 336. the only authority in the books for that purpoſe. 


59. A. deviſed lands to bis executors till debts. paid, remainder to 
B. in tail, B. marries and dies before the debts are paid. Per Cur. 
the eſtate in the executors is only a * chattel intereſt, and will 
not hinder B.'s wife of dower, and that intereſt determines at law 
when the truſt is ſatisfied ; but her dower cannot eommence in pos 
Man, nor damages be reeovered for detaining it, but from the 
time of the debts being paid. 2 Vern. 403. pl. 373. Mich. 1700. 
Hilchins v. Hilchins, 


dow out of poſſeſſion, was decreedto be ſet aſide and not to ſtand in her way, and the Court thought the 


Caſe of RaCnor v. Vandebendie a hard caſe. Chan. Prec. 133. S. C. 
* g Mod. 152. in cafe of Charles v. Andrews. 


Go. The queſtion was, if afſignees of commiſſioners of bankrupt by 
taking an aſſignment of a mortgage term prior to the title of dower 
ſhall protect their eſtate from dower ? | 

It was inſiſted that creditors and aſſignees of commiſſioners of 
bankrupt ſtand only in the place c © the bankrupt, and ſince ſuch 
an aſſignment to the bankrupt himſelf or his heir would not pro- 
tect the eſtate from title of dower in the hands of the heir, nei- 
ther will it protect the eſtate in the hands of the err 

| - 
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2 Freem. 
Rep. 31. 
Hitchins v. 
Hitchins, 
S. C. and a 
ſatisſi d 
mortgage 
being kept 
on foot and 
ſet up to 
keep the wi- 
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Dower. 


the bankrupt or the aſſignee of the commiſſioners, and this differs 


For though 
the objec- 
tion is, that 
there can be 
noremainder 
of that 


whereof 


there is no 
reverſn, 


the preſent caſe from the caſe of Lady Radnor and Vandebendy 
in Dom. Proc. where it was held that ſuch a prior term {ſhould 
protect the eſtate from dower in the hands of a purchaſer, —-— 
nota difterentiam. Decree that the plaintiff be let into her dower, 
keeping down the intereſt of a third part of the mortgage, 
M. S. Rep. 156. Paſch. 10 Geo. Canc. Squire v. Compton. 

61. All Hater tail are eſtates of inheritance, to which dower 
is incident, and muſt be within the ſtatute de donis. 3 Wms.'s 
Rep. 263. Paſch. 1734. Low v. Burron. 

62. A limitation of Hate pur auter vie 46 A, and the heirs of his 
b:dy makes no eſtate tail in A. and there can be no dower of 
it, it being no inheritance, but only a deſcendible freehold. 
3 Wms.'s Rep. 263. pl. 65. Paſch. 1734. in cafe of Low v. 
Burron. | 

3. If a rent de nato be granted in tail without any remainder 
over, and tenant in tail takes wife and dies without iſſue, the wife 
ſhall not be endowed, becauſe the thing out of which the dower 
is to ariſe is not in being; ſecus if the rent were granted in 
tail, remainder over, 3 Wms.'s Rep. 230. Hill. 1733. in caſe 
of Chaplin v. Chaplin. | 


yet the intent of the party gives the rent de novo firſt a being for the whole, and then the leſſer eſtates 
are carved cut of it. By Holt Ch. J. 3 Wms. 's Rep. 230. at the bottom of the page in a note of 


the reporter, 


Cites Salk. 577. Weeks v. Peach. 


64. An eſtate was conveyed to J. S. and his heirs, to the uſe of 
Zim and his heirs in truſt, io permit A. ond B. to receive the rents 
and profits during their lives, and the life of the ſurvivor them, 
with power to A. to charge it with 4001. and ſubject to ſuch 
power J. S. to ſtand ſeiſed to the uje of the ſurvivor of them. A. died 
in 1713. B. died in 1723, and by his will devifed this eftate to C. 


ond his heirs, who long before had taken M. ts wife. C. mortgaged 
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the eſtate, The queſtion was, if M. would upon the death of C. 
be intitled to dower ſo as to affect the mortgagee ? Ld. C. Tal- 
bot decreed that M. would not be intitled to dower of this truſt 
eſtate. Cafes in Equ. in Ld. Talbot's Time, 138. Mich. 1735. 
9 Geo. 2. Attorney-General v. Scott. 2 © 


(G. 2) Of what Seiſin. 


1. IN %% J. N. was ſciſed in fee, and had iſſue two fons, R. 
and T. and died. K. entered and had iſſue a daughter, and 
his feme died, and he tea anither feme and died, fhe privement 
enſeint with a ſon. The daughter of R. entered, and the lord ſeiſed 
the ward, and endzwed the mother of R. who was the feme of J. N. 
the grandfather, The fon of the feeond feme of R. is born, and the 
lord feiſes the ward of him, and he dies without i ue within age, and 
the n if T. the uncle entered upon the daughter of R. into tæuo parts, 
and ſhe oufted him, and he ruxvered the two parts by afſiſe ; and fo 
fee that by the /ii/in of the guardian by the ward of the fon, the 
f ' two 


Dower, 


two parts Mall go to the heir of this ſon, and not to the daugh- 

ter of R. who was of the half blood; but the opinion of the 
Court was, that the Aber. fhall 99 to the daughter of R. for this 
is in reverſion, and ſhe may claim it as heir of her father or 
£1 randſather; for the tenant in diaver is in by ber baron, and not by 
kin ach» endowed her, and the daughter of the eldeſt fan is heir ta 
the grandfather. Br. Dower, 5 87. cites 8 Aﬀl, 6. 

2. In aſliſe, the tenant of the king died ſeiſed of lands held of the 
king, &Cc. and the heir avs in ward, and the feme ſued for dower, 
and crit iſſued ts the foeriff of N. to deliver her 10 marks per annum 
for dhauer is land and rent, and he delivered to her 5 marks land, and 
5 marks rent ij; win g out of the land of which be Twas dowable, and 
ſhe was ſoiſed and Iiſſiſed of the reut, and brought aſſiſe and recovered ; 
for it is a good endow ment, and ye: her baron was never ſeiſed of 
the rent. Br. Dower, pl. 61. cites 26 All. 41. 

3. The ſame 280 of ſuch affegnment of the heir if the feme accepts 
it, Br. Dower, Pl. 61. cites 26 Aſſ. 41. 

4. Coutra it is ſaid elſewhere, F it was afſigned out of land of 
noh!ch th - feme is not dowable, Br. Dower, pl. 61. cites 26 Aſſ. 41. 

g. Dower was brought by a feme, and it does not appear what 
the iſfue was; but it ſeems that the ie was ne unques ſeifre que 
d;wer la poiet; the jury ſaid, that M. borrowed 401. of R. baron 
of the demandant, which . cHfgted R. upam condition, that if he 
repaid 55 40 J. by ſuch a day, that he fhould re-enter, and at the day 
IV. did not pay but died, and the feme of W. marricd B. and by ac- 
cord "A ween R. baron of the plaint: 5. and B. and his feme, B. paid 
the money to R. by which B. and his feme had the land, and this feme 
demandant demanded der, and prayed the diſcretion of the juſ- 
tices, &c. by which the demandant recovered her dower; the 
reaſon ſeems to be, inaſmuch as by the nonpayment at the day 
the baron of the demandant was ſeiſed ſimpliciter and without 
condition, and then the acceptance by R. after cannot prejudice 
his feme of her dower. Br. Verdict, pl. 8 5. cites 42 E. 3. 1. 

6. In dower, the tenant ſaid, that the baren of the demandant had 
nothiug but by dliſſeiſiu made to * judgment ſi actio; and the 
feme ſaid, that the father of her baron had tus fons, and leafed the 
land to the eldef} and his feme for their lives, and the youngeſt took the 
demandant to fine, and the elde/t ſen died, and bis feme took the te- 
nant to baron, and the father of the two fors died, and the reverfron de- 
ſcended to her baron, and after the feme of the eldeſt fon died, and the 
tenant held himſe!f in, and our baron cited him, and prayed ſet if in, &c. 
Quæ re if ſhe ought not to traverſe the ſeiſin alleged in the baron, 
and it ſeems that ſhe ſhould; for if the baron of the demandant 
had not entered after the death of the feme of the eldeſt fon, ſhe 
ihould not have dower; for the baron of the feme of the eldeſt 
ſon had franktenement in jure uxoris, which is not defeated with- 
out entry, as it ſeems; quære; and quære if there ſhall not be 
ſeiſin in him without entry. Br. Dower, pl. 29. cites 2 H. 4. 22. 

7. In dower, the baron purchaſed rent, and died before the day of 
payment, yet the feme ſhall be endowed. Br, Dower, pl. 35. 
Cites 11 II. 4. 88, 

6 8. If 
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F. N. B. 
149. (D) 
S. P. and in 
the new edi- 
tion cites 
7 E. 3. 66. 
21 E. 3. 31. 
and 3 H. 7. 
T0}. and 
ibid. Marg. 


Dower. 


8. If a man granit a rent to J. S. in fee, and he dies before ſeifint 
of it, the feme ſhall be endowed ; per Heidon; quod non ne- 
gatur. Br. Dower, pl. 71. cites 5 E. 4. 2. 

9. A feme ſhall be endowed of u and poſieſſion in law 
without ſeiſin in fact; as where the father of the baron died 
ſeiſed, and baron after died before entry; quod nota; for other- 


wiſe it is of tenant by the curteſy ; and the reaſon ſeems to be, 


inaſmuch as the baren may enter in jure uxoris, but the ſeme caunct 
compel her baren to enter into his exon land. Br. Dower, pl. 75. 
cites 21 E. 4. 60. 


cites 3 H. 7. 5. and 21 E. 3. 21.— Perk, ſ. 457. and 464. S. P. 


10. In dower, where there were grandfather, father, and ſon, 
and the grandfather held of the king, the father took feme. The 
grandfather died. The father had iſſue and died before office found, 
and before any entry ; and after an ce was found for the king, that 
the grandfather was ſeifed and died ſciſed, and held of the king, and 
that he had iſſue, «vhs had iſue him ho now is heir and within age, 
by which the Ling feijed and committed the ward durante minere ætate, 
and the feme of the father, fin of the grandfather, brought avrit of 
dowwer againſt the committee, and the committee demurred in law 
upon the matter. Br. Dower, pl. 66. cites 1 H. 7. 17. 

11. But in anno 4 H. 7. 1. the caſe is put, that the father en- 
tered and died before any cffice, and therefore by all the juſtices the 
feme is dowable. Br. Dower, pl. 66. 

12, Where a flranger abates upon tenant of the king, and the 
heir has a feme and dees net enter, the feme ſhall not have dower 
upon this poſleſſion, per Wood; and he vouched 21 E. 4. 60. 
which Fiſher and Davers agreed; for after patent made to the 
committee, the committee takes the profits, and not the king, 
though livery be ſucd out of the king's hands. Br. Dower, pl. 66. 
Cites 1 H. 7. 17. | 

13. But per Huſſey, if the tenant of the king dies ſeiſed, and his 
heir has feme, and after office is found for the king, there 1s no 
doubt but the feme ſball be endowed for the poſſeſſion in fact which 
abr before in her baron by his entry before the effice ; for it was 
agreed per tot. Cur. that the heir by his entry is no intruder before 
office be found for the king. Br. Dower, pl. 66. cites 
1 7. . 

14. And if a rent deſcends to the baron, ⁊uho dies before the day of 
payment, yet the feme ſhall be endowed. Br. Dower, pl. 66. 
cites 1 H. 7. 17. | 

15. For ſuch ſeiſn upon which præcipe quod reddat lies is as ſuf- 

ient to have dauer as thoſe which are ſeiſins in law, of which 
aſſiſe lies not; for ſuch ſeifin of which aſſiſe lies, is not always 
requiſite where dowment ſhall be, but ſeiſin in law ſuffices. 
Br. Dower, pl. 66. cites 1 H. 7. 17. 

16. And per Brian, where the king has ward, and the ward 
dies wwithin age, his heir has a feme, and the baron dies before it 


| comes to him, there the feme ſhall not have dower. Br. Dower, 


l. 66. cites 1 H. 7. 17. 
F © 17. Whers 


Dower. 


T7. Where the heir of the king's tenant has a feme, and office is 
Fund for the king, and after the heir enters and intrudes, and dies, 
vet the feme ſhall have dower by reaſon of the poffeſſion which 
lle had before the office; per Davers ; for by him the //atute de 
erarcyativa 13. quod nullum uccroſcat ei liberum tenementum is in- 

2 5 "Ig , ” . . 
tended where office is ſound, and after he takes feme, intrudes and dies; 
but divers good ſtuiients demed 1t. But Brian and Iluſſey agreed 
with Davers. Br. Dower, pl. 66. cites 1 H. 7. 17. 


18. And if he had not entered, yet ſbe had been dowable; for 


there was ſeiſin in law in the baron, and he awas not an intruder, 
becauſe office was not found for the king, and it hes as well 
againſt the committee of the king as againit another guardian. 
Br. Dower, pl. 66. cites 4 H. 7. 1. 
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19. Of an in/ftartaneous ſeiſm gotten by diſſeiſin ſhe may be on eite 
endowed. See Jo. 317. cites 34 Eliz. C. B. Mathew Taylor's g 
caſe. man ſhall 

net be en- 


dowed, as if ceſtuy que uſe after the ſtatute of 1 R. 3+ and before the ſtatute of 27 H. 8. had made @ 


[coffment in fee, his wife thould not be endowed, Co. Litt. 31. b. 


Of an in{tantaneous ſeiſin 


6y fine and render no dower ſhall be. Cited per Tanficld J. as adjudged. Cro. J. 615. — 


Co. Litt. Its b. 3. P. 


Baron and feme tenants in jpecial tail. The feme dies leaving iſſues 


The baron makes feotfment to the uſe of himiclf for life, and after to B. his ſon in tail, and marries 4 
ſecind woife, and then makes livery. Reſolved, that the is not dowable, for before the feoffment ſhe 
"was not, he being ſuch tenant in tail that the iſſue by her could not inherit, and the inſtantaneous ſeifia 
by the livery will not intitle her. Co. J. 635. pl. 5. Palch, 18 Jac. in Scacc. Amcots v. Ca- 


therich. 


20. Father tenant fer life, the remainder 19 his fon in tail, the re- 
mainder to the right heirs of the father. After the father and ſon 
at a certain time were attainted of fel;ny, and executed likewiſe at 
one time, the ſon not having any iſſue of his body. If now the 
father {hall be ſaid to be ſeiſed of an citate in fee, that dower, &c. 
was the matter. And there becauſe it was proved by witneſſes 
that the father moved his feet aficr the death of the ſon ; it was found 
by the jury ſeiſie que dower, Ec. and upon that the wife of 
the father had judgment to recover. Note, after error was 
brought, and the error athgned in the proceſs. See Trin. 38 Eliz. 
Rot. 876. Noy, 64. Broughton v. Randal. 


Cro, E. 5025 
503. S. C. 
upon à dif- 
ferent pot, 
bat m a note 
added at the 
erd it is 
ſtited thus, 
viz. the title 
of the teme 
to recover 
dower was, 
that the fa- 
ther and ſon 
were join- 


tenants to them and the heirs of the ſon; and they were both hanged in one cart; but becauſe the ſon 
(es was depoted by witneſſes) ſurvives, as appeared by ſome tokens, viz. his ſhaking bis legs, his femg 
thereupon demanded dower, and upon iflue ne unques feifie que douer this Aue was found for the de- 
Wmandant, =——=— Mo. 528. pl. 698. S. C. but 5. P. docs not appear. 


21. Dower may be of a paſſiſſion in law. Jo. 361. Trin. 11 Car. 2 
B. R. in caſe of Reeve v. Malſter. all be en- 


dowed of a 
leikn in lau, as where /ands and tenements d-/cend to the br ſband b, fore entry he has but a ſeiſin in 
law, and yet the wife ſhall be endowed, aibeit it be not reduced to an actual poſſeſſion ; for it lies not in 
the power of the wife to bring it to be an actual ſeifin, a+ the huſband may do of his wife's land, hen 
de 13 to be fenant by curteſy. Co. Litt. 31. 22 Litt, . 448. 8. P. 
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(G. 3) In what Caſes Dower may be out of 


Dower. 


$2 if me re- 1. IN dower, a cuſtom was pleaded that if the baron aliens the 
ceives part land, and expends the montes between him and his feme, that 


8 ſhe ſhall be barred of dower, and adjudged a good cuſtom. Br. 


ich the Cuſtoms, pl. 78. cites 3 E. 3. 
land was 
fold. Br. Cuſtoms, pl. 53. cites 20 E. 3. and Fitzh. Preſcription, 30. 


Dower of 22 2. Fome of the jather is ended, and the grandm:ther brought 
acres of land ait F dauer againſt her, and ſbe vouched the Heir by rever/ton, and 


by 
* 
5 
7 
— 
5 
3 
8 1 
1 
95 
5 
ry 4 
* 
t 


＋ 7 oa the demandant recovered againſt the tenant, and e over againſt the 
baren, the heir, the third part of the tws parts reſidue, and nat. in value, and 
* well. And if the eme of the grandfather dies, the feme ef the father 
father of may enter ; for the grandmother was attendant to him by tender 


beat rr 


* B. ber and from hence it ſcems that the heir may enter then into the ſe- 
ee, cond dower; for the ſhall not have both. Br. Dower, pl. 79. 
- + Any cites M. 5 E. 3. and Fitzh. Voucher, 249. | ; 


premiſes 

emong other ; 

lands and tenements, and died, and T. P. afſigred to ber the lard in demard in doxwer, in all;wance of 
ll the lands of which her laren was fee; and jo was ſbe in of elder diwver i ber 3:ſerved ; judgment, 
&c. The demardart ſaid that the jame P. B. as ſeijed of the mancr of B. ard 20 acres of which 
deer is demanded and died, and the tenunt entered into the manor of B. and erfe:fled the ſaid 7. B. be- 
fore the aſſigrment of deer made by J. B. ts the tenant, by which the 20 acres were not parcel of the 
manor, ard that P. B. wa never ſci: d of ther land, but of the manor and of 20 acres, ard prayed dixwer, 


_ Cand. ſaid that now it appears that the <mandant ought to have demanded but only the third part of the 


two parts of the land of which dower is demanded. Ver Godred, you are in of all the land which be- 
longed to your baron, which is againſt common right, and therefore we ought to have the third part of 
the whole. And ſo the queſtion is becaute the tenant is dowable againſt common right of the whole, 
if the demandant ſhall have the third part of the whole, or the third part of two parts only; and adjor- 


natur. Br. Dower, pl. 52. Cites 4 H. b. 25. 


3. Where heir takes feme and enters and endiawws his mother, and 
aliens the reverſion, and the mother dies, and after the heir dies, the 
feme of the heir ſhall not have doaver of the land of which the mother 
2vas end;wwved. For the ſeiſin of the heir who was her baron was 
determined by the endowment, and the feme in by her baron and 
not by the heir; for if the heir had charged the ſhould hold diſ- 
charged, quod nota. Br. Sciſin, pl. 18. cites 8 Aff, 6. 

4. In dower, the tenant in der legſed ber eflate to the heir, ren- 
dering rent for lerm of his life, and the heir died, and his feme aas 
endeaued by award; for this is a ſurrender notwithſtanding the 
eldeſt endowment, and ſo the heir in in fee, though the firſt tenant 
in dower who leaſed was alive. Br. Dower, pl. 17. cites 
45 E. 3. 13. 

5. If a man makes a ferffment with warranty and dies, and the 
feme of the froſſar bi ings writ of dowver againſt the fome of the feeſſee, 
and ſhe wouches the heir of the feofſor, and pending the action the feme 
of the feeffee brings aurit of dower of the awhile land and not of tw2 

Parts, ſhe cannot recover dowet till the firſt dower be determined. 
Br. Dower, pl. 80. cites Litt. fol. 11, 
| 6. The 


> >? Om. 


Dower. 2314 


6. The cuſtom of a manor was for the widow to be endowwed of Lev. 184. 
a mziety of the copyholds of which her huſband died ſeiſed; the 4 hy Fave 
huſband died, and his wife was endowed of 1001. per ann. and dot appear. 
100 J. per ann. deſcended to his heir, who afterwards died, TY 76. 
leaving a widow. This ſecond widow ſhall be endowed of a —_ 3 
moiety of the * moiety, and ſo ſhall have 501. per ann. adjud;z<d. does not ap- 


Raym. 58. Mich. 14 Car. 2. B. R. Baker v. Berisford. 33 


S. C. & S. P. but no reſolution.—Ibid. 9. S. C. and it was held by Glen Ch. J. that the ſe- 
cond widow was intided to a moiety. Keb. 355. pl. 46. S. C. & S. P. per tot, Cur. præter 


NM Alet. 
*[ 232 ] 


7. The rule of dos de dote peti non debet ig thus to be under/?5d, Co-Litt. 31. 
where the grandfather dies ſciſed of three acres, and the father *? 
enters and endows the grandfather's wife of one acre and, dies, 
the father's wife ſhall be endowed only of the third part of the 
other two acres; for inaſmuch as the grandfather died ſeiſed there 
was no meſne ſeiſin in judgment of law betwixt him and his wife. 
But if the father had claimed the ſaid three acres by purchaſe 
from the grandfather, his wife ſhould after the death of the 
grandfather's wife, be endowed of the third part of that acre 
whereof the grandfather's wife was endowed or in the firſt caſe, 
if the ſon after the death of the grandfather and father had en- 
dowed his mother firſt, and then the grandmother had recovered 
a third part againſt her, the mother after her death might have 
entered again; for her eſtate in the part ſo recovered was de- 
icated by the grandmother's life. Hawk. Co. Litt. 44. 


(II) Of what Eſtates for a collateral Reſpeft ſhe ſhall 


be endowed. 


CI. IF the baren had a fte and freehold though it be defeaſible, See (O), 
yet his wife thall be endowed till it is defeated. 45 E. 3. Pl. ug. 5. C. 


13 b.) 1 
« U, there. 
[2. As if the baron and feme * for life ſurrender to him in (G), pl. 15. 
reverſion, this is defeaſible by the feme; yet in the mean time if S. &. 
he in reverſion dies, his wife ſhall be endowed. 45 E. 3. 13. b. 
18 E. 3. 45.0 | 
(3. If a difſeifer dies ſeiſed, and after the diſſeiſe? abates, the wife 
of the diſſeiſor ſhall have dewver againſt him, ſo long as the deſcent 
is in force. 17 E. 3. 24. admitted by the iſſue.] 
[4. If A. endewvs his wife ad oflium eccleſie, and after makes a 
ſealfment of the land 40 B. who makes a feoffment thereof to C. the 
wife of B. ſhall be endowed againſt C. till the wife of A. recovers her 
d:wwer. Temp. E. 1. 66. b. admitted. ] 
[5. But in this caſe, after the endowment of the wife of B, 
if the wife of A. brings a writ of dower againſt the wife of B. and ſbe 
vzuches C. to* quarranty, this endowment of the wife of A. ad oftium “ Fol. 678. 
eccle/ie ſhall be a good counter-plea of the warranty, quia dos de dot. 
peti non debet. Lemp. E. 1. 66. b. adjudged.] 
Yot. Bb  - 8 (6, If 
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_—_ Dower. 
(6. If A. feiſed of the manry of D. takes B. to wife, and after 


aliens to C. who takes H. to wife, and after aliens to F. and dies, 
and after E. is endoeved, and after B. is aſſigned detber of a*third 
part of the manor, and ſhe brings a precipe thereof againſt the awife 
of C. ſcilicet E. 2vho vonches to warranty F. who counterpleads it by 
this matter, and /ays that the wife of C. cannot be endowed eo quod 
non pote habere dotem de date, et ſie per conſiderationem curiæ ad- 
judicatum fuit, quod cilet inconveniens, ideo F. fit quietus de 
warrantia et B. recuperet ſeiſinam et defendens in miſericordia. 
M. 11 E. 4. B. Rot. 46. 8 

F 233) [/. If a woman recovers doaer of a reverfion eupectunt upon a leaſe 

S. P. and for years upon which a rent is reſerved, ſhe all have a third part of 


gens the reverſion, and the rent preſently as incident to the reverſion, and 
third part of the execution ſhall not ceaſe till the leaſe expires; for the ſheriff 


the reverfion ſhall put her in execution of the freehold, and the termor {hall 
eee continue his term. Tr. 7 Ja. per Curiam, P. 8 Ja. B. per 
Lit. za. a. Curiam. Hill. 10 Ja. B. per Curiam.] 

Where | 

a man id in fee leaſed for yrars rendering rent, and after taker a {me and dies, the feme ſhall have dower, 
but ſhall not have execution during the term of years; for the rent is incident to the reverſion, and is 
no inheritance, but is determinable oy the death of the leilee, and therefore ſh: cannot be endowed of the 
rent. Br. Dower, pl. 890. cites M. 1 E. 6. In ſome cafes of lands and tenements which are 
cerifable, and which the heir of the hutband ſhall inherit, vet the wife hall not be endowed, as if the 
hufband make a lla fer life of certain lands, reſerving a rent to him and his heirs, and he takes wife 
end dies, the wife thall not be endowed, neither of the reverſion albeit it is within theſe words tene- 
ments), becauſe there was no ſeiſin in deed or in law of the freehold, nor of the rent, becauſe the huſ- 
band had but a particular eftate therein and no fee-ſimple. Co. Litt. 32. a. | 

Put if the huſband make a leaf for yrars relerting arent, and takes wite, and the huſband dies, the 
wife ſhall be endowed of the third part of the reve; hon by metes and bounds, together with the third 
att ot the rent, and execution ſhall not cenie during the jearz. If the huſband make a gift in tal, 
relerving a rent to him and his heirs, and after the donor takes 2 wife and dies, the wife ſhall not be 
endozed of this rent, becauſe it is a rent in fee, and by pofiibility may continue for ever. Co. 
Litt. 32. 4. 

In dower it Was agreed cleatly, that if the tenant ſhews, that before the huſband any thing had, A. 
* ſeiſed of the ſame land in fee, and let that for vears rendering rent, and granted the revetſion to the 
Hulbzud of the plaintiff, who died ſriſco of the ſaid reverſion, and ſo demanded judgment if the de- 
zn andant ſhall have dower, &c. This is no plea in bar of dower, but proves ſhe had title of dower, but 
this ſaves the leaſe for years, and the ihull have judgment only of the fever ion, and of the rent; and 
aiſo ſhe does fave to the tenant damages, and the demandan: ſhall be endowed of the reverſion. 
Wir, SS. aich. 22 lac. C. B. Anon. 


Co.l.itt. 3a. [Sg. But if 119 rent be reſerved upon the leaſe for years, then the 


. F. execution ſhall ceaſe till the term expires. Trin. 7 Jac. B. per 
Curiam. 
piteh. 9. A rent de nous was granted t a man and his heirs, with a pro- 


_ viſo that if the grantee died, his heirs being within age, that then the 
Fi. ir. rent ſhould ceaſe during bis mincrity, and he died, his heir being 
E. 2. within age, and the wife of the grantee brought a writ of dower 


where ow againſt the tertenant, and held it lay, and that the demandant 
were act: ſhoyld have execution againſt the heir when he came of full age 


ences of o » x : 

n'vns, and I Rep. 87. a. in a nota of the reporter cites 5 E. 2. 

therefore bid : | ; 

the parties ſue a bill in parliament, whick they did, where it was ordered that the demandant ſhould 
recover her dower againſt the grantor, viz. tertiam partem ptædicti xedditus percipiend according to 
the form of the faid grant, when the heir (hail come to his full age; and fo the queſtion was deter- 
mined. enk. 4. pl. 6. S. C. reſobbed in parliem-nt, Vent. 96. Mich. 22 Car. 2. 
B. K. fer Cur. S. P. obiter, ſhe hall have judgnicnt, but ceſſet executio. | 


10. Where 


Doerr. 233 
to. Where father and ſon are; tlie father dies, the ſon takes feme 


and enters, and endows his mother, and aiter grants the reverſion, 
and the mother dies, and the fon dies, the feme cannot have dower; 
and Brooke ſays it ſeems to be good law; for it is ſaid elſewhere 
that where the heir enters and endows his mother, and ſhe dies, 
and J. N. abates, he ſhall not have aſſiſe, but mortdanceſtor or in- 
truſion; for the frft poſſeſſion is defeated by the dauer. Br. Dower, 
pl. 87. cites 19 E. 2. 

11. If a man leaſes land for term of 10 years upon conditien that if 
leſſee pays 100 1. ot the end of the term, that he ſhall have fee, and if 
not, that he ſhall have but a term; if he pays 100l. at the end of 

the term, he by this has fee for all the term, and the feme ſhall be 
endowed z quxre inde; for this word tunc has no relation to 
give fee niſi de tempore ſolutionis, as it ſeems. Br. Dower, [ 234 ] 
pl. 45. cites 7 H. 6. 11. | 

2. It lands are given to the baron and feme and to the heirs of 

their tuo bodies, or to their heirs, and after the baron dies, now if 
the feme will waive and refuſe the joint-e/tate, ſhe may bring writ of 
dower, and by this, in judgment of law, the baron ſhall be ſaid 
fole ſeiſed ab initio; for otherwiſe the cannot be endowed, 
and yet in truth the baron and feme were jointenants dur— 
ing the coverture. 3 Rep. 27. b. per Cur. Mich. 33 & 34 Eliz. 
B. R. in cafe of Butler v. Baker. 7 

13. If a man gives in tail to baron and feme, and after grants the 
reve;/ion of thoſe lands to J. S. and then the baron dies, and the 
feme avatves, and diſagrees to the eſtate tail, and claims her dower; 
now as to her there is a nullity of eſtate ab initio, and to ſuch in- 
tent the law holds it as an eſtate made to the baron only; per 
Cur. 3 Rep. 28. b. Mich. 33 & 34 Eliz. in caſe of Butler v. 

Baker, 

14. In a writ of dower the tenant pleads ne unques ſeifie que | 
dower, and in truth the huſband of the demandant had an gate 3 
by diſſeiſin which was avoided by the entry of the difſeiſee, and who 
had a title paramount; it was agreed clearly that this is no title 
by which ſhe may have dower. Win. 77. Paſch. 22 Jac. C. B. 

Berkſhire (Counteſs of) v. Sir Peter Vanlore, 

15. If there are {a9 jointenants in fee, and one of them makes a So if the c- 

{eſment in fee, his wife ſhall not be endowed. Co. Litt. 31. b. % fine 
| grant and 
render to the crab, &c. the wife of the conuſee cannot be endowed. Co. Litt. 31. as 
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16. Tenant in dower ſhall not have execrtion of a reverſion after 
1 term en which us rent was reſerved ; for in ſuch caſe it would be 
in vain to have execution before the term be ended; per tot. 
Cur, and judgment accordingly. Comyns's Rep. 185. Mich. 
Ann. C. B. Bodmyn (Lady) v. Child (Sir Richard), 
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234 Dower. 


(I) Of what Eſtate for a Collateral Reſpect ſhe 
{ſhall be endowed. 


For Collateral Qualities, 
[ Conditions, &c.] 


Br. Dower, [I. 1 a man makes a fremnent to the huſband upon condition that 
1 arg he ſhall enfegſf his wwife and fon, and he makes a feoffment ac- 
Rates it as cordingly and dies, the wife ſhall be endowed of this; for 2he feof- 
here in pl 1. ment to her by her huſband cas vid, but it appears the intent of 
mo _ =_ the firſt feoffor was that ſhe ſhould have an ate in the land, and 
Ems eo. inaſmuch as ſhe could not have the eſtate according to his inten- 
vered, quod tion, ſhe ſhall have the eſtate which the law gives her. 28 Aſſ. 4. 
gg ow Curia. Brooke, Dower, 62.] 


that it ſee? 
tde fe pe is void as to the wife, and good only as to the ſon, and therefore ſhe is dowable againſt 


him ; and {o it appears in Littleton in his {tit. J Ettates upon Condition. | But nothing more is a: 
that plea in Brobke.] 


4233] 7a. So it ſeems if a fe:ment be made to a huſband upon con- 
dition 72 infeoff J. S. and off does it accordingly, and dies, the wife 
mall be endowed ; for his intent does not appear to exclude the 
wife of her dower ; z and if this had appeared, yet it ſeems It 
would not have ſtood with law. It ſeems as if this was the rea- 
{on of the caſe in 28 Aff. 4 Brooke, Dower, 62.] 

3. In dower, th * tenant ſaid that tenant by the curteſy granted his 
eſtate to him in rever/15n ( who was barn to the feine now demandant ), 
rendering rent, and for default f payment to re-enter ; he in revenſan 
married the demundant, and for the rent-arrear the tenant by the cur- 
te/y entered; he in rever/5n died, and his teme was barred of dower 
by the re-entry; for ſurrender may well be upon condition. Br. 
— pl. 74. cites 14 .. 4. 6. 

If a man be tenant in fee-tail gineral, and makes a feaſfment in 
for, and takes back an ejlate ts him and his wife, and to the heirs of 
their two bodies, and they have iſue, and the wife dies, and the 
puſtand takes ansther wife and dies, the wife ſhall not be endowed 
for during the coverture he was ſeſech of an eſtate tail ſpecial, and 
yet the iſſue, which the ſecond wife may have, by poſſibility may 
inherit. Co. Litt. 31. b. 

5. The ſame law it is, if he h 1d taken back am eflate in fee-ſemple, 
and after had taken wife, and had iſſue by her, yet ſhe ſhall not 
be endowed; for that the tec-f.mple is vaniſhed by the remitter, 
and her iſſue has the land by force of the intail; but in that caſe 
the tenant cannot plead that the hutband was never ſeiſed of ſuch 
an eſtate, whereof the demandant might be endowed, but he 
myſt plead the ſpecial matter. Co. Litt. 31. b. 


(K) At what Time ſhe ſhall be endowed, 


(1. ] F the Vuſtand enters into religion, though it is a civil death, Perk. ſ. zoy. 
inaſmuch as he is dead as to the world, for his heirs ſhall * L. ike 
a , 8 6 French edis 
have his land, and a writ of mortdanceſtor, yet his avife ſhall tion, cites 
nt be endowed during his natural life, becauſe he entered into reli- Mich. 
gion with her conſent, otherwiſe ſhe might deraign him and f5 by 3 — 5 6 
5 . 4 Uwe 79. 
her exon afſent ſhe in a manner vows chaſtity as well as her hut- F. N. B. 


band, 32 E. 1. Dower, 176.) 150. (F) 
Co. Litt. 33 b. 0. Litt. 132. b. S. P. —— Jenk. 4+ pl, 4. 8. P. 


2. The death of baron was ſuggeſted, becauſe of his abſence And. 28. 
feven years, and upon circumſtantial proof (none being offered 
to the contrary) the recovered. D. 185. a. pl. 65. Paſch. 2 Eliz. 15. pl. 35. 


Thorn v. Rolf. | S. C. but 
. the point of 
abſence is not particularly mentioned in either And. or Mo, Bendl. 89. pl. 13t. S. C. & S. P. 


and ſhe recovered her dower. 


* 
3. Proof by 4 of the death of baron, and at the eſſoign day Fitzh Trial, 
proof by 12 de vita viri, all agreeing in the ſame points. Qui ow 2 
melius probat, melius habet. D. 185. a. pl. 65. Paſch. 2 Eliz. in Winch. 82. 


caſe of Thorn v. Rolf, cites cui in vita, Mich. 2 E. 2. | _ v. 
. UucCKErTs 


Paſch. 22 Jac. C. B. S. P. 


(L) By what Act or Thing a Woman may delay [ 2357] 
herſelf of her Dower. 


| Fol. 679. 
Detainment of Charters, or of the Heir. 


What Charters or Heir. 


$f Dlaining of charters concerning the ſame land of which ſhe Perk. 355, 


: . TY . 356. S. P. 
demands dower, is a good plea in delay of her dower. Tre 


14 H. 4. 13. b. 14 H. 6. 4. 21 L. 3· 8. b. J | charters 

| ought to 
concern the land whereof dower is demanded, and not other lands deſcended to the heir. 9 Rep. 17, 4. 
the firſt reſolution in Bedingfield's caſe. 


(2. [8] detaining of a ne concerning the land, &c. is a good 
plea in delay of dower, though the ſine may be had again in the 


treaſury, 1 E. 3. 12. b.) 


3. Detaining the heir is a good plea in delay of dower brought —_— 199% 
againſt the guardian in chivalry. 17 E. 3. 58. b.] * 


—— 8e (M), pl. 2. and the notes there. 


[4. [Se] if a woman be endowed ad oftium ecclefie, and after the cy 396 


death of the baron ſhe brings - writ of dewer againſt the guardian 1 
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ing tie body 
of the ward; 
becauſe his 
marriage ap- 
p*rtains to 
him; and 
if the heir 
comes in as 
vouchee, he 


ſhall picad 


the tame plea ; 
the heir belong not to 


Th: plea of 
Eeanment 
Of Chazters is 


were /and's 
than the 
Carters con- 
cerr. Do 
230. a. 

pl. 52. 
Trin. 

6 Eliz. 
Anon. cites 
22 H. 6. 


S. C. cited 
per Cur, 

9 Rep. 17. 
b. 18. a. 
that upon 
ceiivery of 
*he charters 
the Mall 
have her 
judgment 
immediate - 
ly. 


*17237] 


Hob. 199. Mich. 15 Jac, in caſe 


Dower. 


in chivat;y of the heir of her huſband, it is a good plea in delay of 
this dower, that the demandant detains the heir from him. 
11 H. 3. Rot. 6. inter idoneam BURDETT axD WILLIELMUM 
BuRDETT, admitted per iſſue, and agreed by ples. 11 H. . 
Dower, 187. the ſame caſe, as it ſeems, but in Bux DETIT's cAsR 
it is not expreſſed what dower this was, but the claims it as land 
of which the was nominatim dotata by her huſband. 


but he ſhall not plead detainment of charters, becauſe ſuch as concern the inheritance of 
the guardian. 


Ts. The /ame in a writ of dower ex aſſenſu patris, or matris. 
11 H. 3. Dower, 186.) 

6. In dow 2 the tenant faid that the demandant d: tained from 
him certain charters concerning his franktenement, and in caſe ſhe 
evould deliver them, he 1s ready to render doauer, as at all times has 
been ready; and it was agreed, that this detainer it un plea, but of 
charters concerning the inde ritance, and not of lands prerchafed ; and 
ſo it ſeems there, that if it concerns the inher Hance, though it be other 
land than of which the dower is demanded, yet it is a good plea; 


and there the detendant was compelle: d to ſhow zh charters he 


detained.” Br. Dower, pl. 47. cites 22 H. 6. 16, 


7. Dower gur arrer; as io one acre the tenant vouc red to aunr- 
ranty, and as 5 the ret that the demandant detained emdences from 
him concerning the ſame land, and fhexved one jpecially, by which T. 
enfeeffed F. IV. and R. Lis father, kabend” to them and to the heirs f 
R. and if jhe avould deliver them, hs is ready to render doawer ; Pos 
ſaid his plea.* goes to all; for if ihe detains charters which con- 
cern any part of the land in demand, it is a good bar to the 
whole dower, and the detinue ſball be of land deſc a to the tenant, 
and net of the iand purchaſed; per Newton, the plea does 10% 
go to all, Br. Doupr, pl. 48. cites 22 H. 6. 42. 

8. In dower, the tenant ſaid that the demandant detained certain 
charters concerning this lend, &c. and if fhe ⁊uill render, & e. then 
ready to render dower, & c.. The demondant produced the deed, 
and prayed dower, and the deed was read, fo that the Court per- 
ceived it was the ſame deed, by which the C:mandant recovered. 
Br. Dower, pl. 53. cites 9 E. 4. 47. | 

9. Dower againſt the Vein, who faid that the demandant detained 


from bim a bag ſculed, with certain evidences concerning the ſame land, 


and /e zuiil deliver it, Sc. he is ready to render daver, and a 
good plca, per tot. Cur. except Englefield, without fbexwing the 
certainty of the evidences; quare, if it had not been in a bag ſeated. 
Br. Dower, pl. 1. citcs 18 H. 8. 1. | 

10, In dower, if the tenant pleads that the demandant detains 
evidence, the demandant delivering in the evidence may have judgment 
immediately; but if ſhe denies the detainer of the evidence, and that 
be found againſt her, ſhe ſhall laſe her diser; per Cur. obiter, 
e of Brickhead v. York (Arch- 
biſhop). | 

11. So in the caſe of dower brought againſt a guardian in chi- 
valry who pleads the detamer of the heir his ward. Ibid. 


13 
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(M) Detinue of Charters. [Or Tleir.] 
Who may plead it. [And how.] 


the tenant 


plead detinue of charters; for the may keep them for the ſaid whe he 
infant. 41 E. 3+ 11. b.] died er- 


f. i es 
ences concerning Lis inberitance, and declared wwhat, and that be has been at all times ready te render ; 
dowwer if ſbe bad delivered then, The fems, as te tro of the deeds, intitled berſ:lf by gift 70 her ard ; 
ter baron, and to the reſt, wob.re the ter ant intitles himjelf as brother and heir of the barn, ſpe ſaid that I 
he is enſeint by her baron, and keeps the deeds to the ule of the fame infant abs ſpall be heir, if God give 
him bicth ; judgment, &c. and ue, coas taken rbat ſpe <vas not en eint the day of bis death, and net if 
the was enſcint by ber baron the day, Sc. Br. Dower, pl. S. Cites S. C. Br. Iſſues Joincs, pl. b. 1 
ci tes S. e. 4. 5. accordingly. 4 4 


Ci. JF a wife be with child, the heir for the time being cannot In dower, 


2, In a writ of dower againſt the guardian in chivalry, he may 8. P. but 
plead in delay of dower, that the plaintiff detains the heir from RR 
. * . » 
him. 17 E. 3. 58. b. admitted.) viz. J. ſon 

and heir of 
W. T. Br. Dower, pl. 47. cites 22 H. 6. 16.—8. P. and ſhall ſhew whether male or female, or 
otherwiſe eloignment by the demandant is no plea, Br. Dower, pl. 67. cites 2 H. 7. 6. S. P. + 
but he cannot plead detainment of charters; for he cannot conclude his plea thus, viz. & And if the 
« demandant will deliver to him the charters, &c.” for the charters which concern the inheritance of 
the heir ſhail not be delivered to the guardian, 9 Rep. 19. reſolved in Bedingſield's caſe, and cites it 


| fo achudges in 10 E. 3. 49+ a | 
| ; ; [ 238] | 
[3. In a writ of dower, if the tenant wouches the heir in ward, 8. — cited 
; per Cur. 


the guardian may plead in delay of dower, that the detains the Rene alk 
| heir from him, though the guardian could not have rendered to b. in Be- 
her dower before this time; for he may render it now. 17 E. 3. e ; 
58. b. Curia. * f 
J. A man having a charter which concerns four acres of ſecage 
land, he deviſed three to his youngeſt for, and four to his wife for 
life, the remainder to a flranger, and died. The wife entered in f 
the acre, and happened upon the charter, and brought a dower of 
three acres againſt the youngeſt ſon, who pleaded detinue of 
charters in bar, and that he would deliver, he was ready to ren- 
der deaber; but in the concluſion he faid, yet ready to render, 
leaving out the condition, /, &c. which is a confeſſion; and 
adjudged for the complainant, D. 230. pl. 52. Trin. 6 Eliz, 


Anon. | 


— 4) Dor wn gr vn 
_— K 


1 pes > fe „ 


8 


pl. 2. Hill. 37 Eliz. B. R. in caſe of Stokes v. Auneſby. 


F. No franger, though he is tenant of the land, and has the A feofee 
evidences conveyed to him, can in a writ of dower plead detain- cannot lead f 
ment of charters, but this plea lies only in privity, viz. for the f — i 
heir of the baron. 9 Rep. 18. a. Hill. 28 Eliz. the third reſo- agreed per 
lution in Bedingheld's caſe. 2 G Cro, 
5 307. | 


6. Detainment of charters is not pleadable by tenant by reſceipi, 
who has a reverſion after tenant for life, becauſe he cannot ren- 
der her demand, and is a ſtranger, and therefore ſeifin was 

84 | awarded 


= 

* — 

e * 
= 


> 1 * 
. 255 N 
Dx 
2 3 r 


* a0 44 4 ran . 
E K <4. 44 0 


E. e TY a” * 
— — „ — - p . _ * 
— ons „ „ a. — — 1 — ——— —„— Wager wy 45 44s 
* 
33. * 


” 4, ie en ws, are 2 A — a 
py 44,9. 2 ay E ade 7 FA * 1 
— 3 . 


ä—ͤ—4ä — ñ — 2 —— 


P 


n 


enen: 
- th 


: 3"? 
— —ä—ö—E mh 2 — eas & oe — — wo N wa 


2 38 | Dower, 


awarded to the demandant. 9 Rep. 18. b. 19. a, per Cur. cites 
8 E. 3. 55. a. [pl. 3.] | 

7. The Heir in ſeveral caſes flands in the degree of a flranger, and 
ſhall not have this plea. 9 Rep. 18. a. Hill. 28 Eliz. in Beding- 
field's cafe. 

8. As if the heir hath the lands by purchaſe. g Rep. 18. a. 

9. If the Heir has delivered the charters to the woman, he ſhall 
not plead the detainment of them, for he has them with his con- 
ſent. 9 Rep. 18. a. | 

10. So if the heir is nat immediately veuched by the tenant, but 
the tenant vouches one who vouches the heir. 9 Rep. 18. a. 

11. So if the heir coming in as wauchee, has no land in the ſame 

:unty. 9 Rep. 18. a. 


(N) [Detinue of Charters in Bar of Dower.] 
175w to be pleaded. 


1 LI. IF detinue of charters is pleaded in delay of dower, he 
againſt the that pleads it ought to allege what charters they are ſo cer- 
er, who tainly as in a declaration of detinue for them. 14 H. 6. 4. 
ſaid that be 

ICA5 ready 79 1 E. 3. 12. b.] 

rerder deu e- | 

if ſhe would render to bim certain charters ecneerning bis inheritance, awhich ſbe detained from h; per 
Cur, you ſpa.! ſpew what 'n certain, and this is reaſonable, by rea/on of the werdic? te the jury, and that 
it appear to the Court to whem they belong ; tor if they belong to the cefendant by purchaſe, aud not by 
inheritance, he is put to writ of detinue; but if they are in a b-x ſa/ed, &c. he ſhall not declate ig 
certain. Br. Dower, pl. 67. cites 2 H. 7. 6.—9 Rep. 18. a. S. P. reſolved in Bedingheid's calc, 
ſo that a certain iſſue may be taken, and cites 22 Hf. 6. 16.2. 2 H. 7. 6. 4. 14 H. 6. 4. a. and 


18 H. 8. 1. a. 
® The certain of the charters ougbt to be alleged, unleſs they are in a cheſt, box, or bog ſealed, &c. 
D. 230. à. Pi» 52 Trin. 6 Elis. : 


*LN 

K 1 2. Dower againſt tæus femes, who ſaid that the feme demandant 
was feme of their father, and that all the land of the baron deſcended 
to them as heir, &c, and partition «cas made between them, ſo that 
certain land was allotted to the one, and certain to the other, and for 
the one he ſaid, that the demandant detained a certain box full of mu- 
niments touching theinheritance of the feme tenant, and if ſhe will de- 
liver the box ſbe is ready to render denuer, and at all times has been, 
and demanded judgment if ſhe may demand dower before the de- 
livery of the box; and for the other daughter it was ſaid, that the 
demandant detained the ſame box and t2o indentures, and that in the 
one it is contained, that A. enfeeffed the father of this feme of the tene- 
vents to her aſſigned in partition, and in the other indenture it is con- 
znined, as the father of the tenant granted to B. a rent-charge, that if 
the father performed certain conditions, that the rent ſhould ceaſe, and 
that the box and thoſe indentures came to the hands of the demandant 
after the death of her huſband, and demanded judgment if before 
the delivery of thoſe ſhe may demand dower; and the demaxdant 
as to the box ſaid that ſhe is ready, and at all times has been; by 
which, as to this it was adjudged, that the demandant recover 

N dower, 
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dower, and no party amerced ; and ſo as to her who firſt pleaded 
the detinue of the box; and to the other ſhe /aid, that as to the 
Arſt indenture be never tok it, and the other e contra; and as 79 | 
the other indenture ſbe ſaid that fhe had delivered it ts the other par- 
cener; and it was awarded that ſhe deliver the box to her who i 
rendered the dower for her part, and as ts the delivery to the one : 
parcener of the indenture which concerned the purparty of the other, ; 
ſhe demurred, &. et adjornatur, therefore quiere. Br. Dower, f 
pl. 41. cites 21 E. 3. 8. 

3. In dower, the ſenant ſaid that actio non; for his father was j 
poſſeſſed of a cheft and charters, and of tavs fines in ſpecial, and divers 
ether charters which concerned the land which is deſcended to him from 
his father, vhich came to the demandant, and he is, and at all times | 
has been, ready to render dower in caſe ſhe would deliver the cheſt and | f 
charters; and the demandant ſaid, as to all the charters except the ; 
tw» fines, ſhe has been always ready lo deliver them, and offered them 
t9 the Court, and to the two fines, that they came not to her hands ; | 
per Martin J. where the cheſt ts open, you ought to declare every 
charter ſpecially, and the ſame in detinue of a cheſt open with f 
charters, quod Curia conceſſit, quod nota bene. Br. Dower, g 
pl. 57. cites 14 H. 6. 4. | | | 

4. He that pleads detainment of charters ought to plead hat he 
has been alavays ready Jo render deaver, aud yet is if the demandant N 
would deliver to him the charters. 9 Rep. 18. a. 19. b. Hill. | 
28 Eliz. in Bedingfield's caſe. 

5. Detainer of charters is no plea after imparlance; for per Cumb. 183, 
Cur. he that pleads this plea mult plead that from the time of babes r= | 
the death of his anceſtor paratus fuit & adbuc paratus exiſtit to = | 
aſhgn her dower if ſhe would deliver the charters. 1 Salk, 252. meat af- | 


pl. 2. Paſch. 3 W. & M. in B. R. Burdon v. Burdon. * in 


Comb. 183. S. C. the plea goes only in abatement, and judgment affirmed nifi, &c. 


(O0) What Ad, of the Baron may bar the Wife of TL 240] 


her Dower. 


II. | F land be mortgaged to the baron, and the condition is broke, 
and afterwards upon the agreement the mortgagor hath the 


lands again by payment, yet the wife of the mortgagee ſhall be en- : 
dowed after the heir of the baron hath recovered, and fo it ſeems ; 
before; but this is a quære. 41 E. 3. 1. b.] 

2. If a man zates an alien le wife, and afterwards he aliens his Co. Lnt. 32. | 


20 ; a. 8. P.— 
lands, and afterwards fbe is made a denizen, ſhe ſhall not be en- gu 


dowed; for ſhe was abſolutely diſabled by the law, and by her wiſe it he 
birth not capable of dower, but her capacity and ability began were natu- 
only by her denization. 1 3 Rep. 23. Hull. 27 Eliz, in Chancery * — ! 
in Menavill's caſe. — ; 
Ibid. 


3. If a man ſeiſcd of lands in fee faber a wife of eight years of Co. Litt. 33. 
age, and aliens his lands, and afterwards the wife attains ta the age * S. P. 
gf nine years, and afterwards the huſband dies, the wife ſhall be 

endowed z 
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endowed; for although at the time of the alienation the wife was 
not dowable, yet for as much as the marriage, and ſciſin in fee, 
was before the alienation, and the title of dower is not confum- 
mate until the death of her huſband, ſo as now there was mar- 
riage, ſeiſin in fee, age of nine years during the coverture, and 
the death of the huſband, for that cauſe ſhe ſhall be endowed ; 
for it is not requiſite that the marriage, ſeiſin, and age, concur 
together all at one time, but it is ſufficient if they happen during. 
coverture. 13 Rep. 22, 23. Hill. 27 Eliz. in Chancery in Mena- 
vill's cafe. | | 

4. Though the Shu aliens the lands or tenements, or extin- 
guithes the rents or commons, & c. yet the woman thall be en- 
dowed. Co. Litt. 32. a. 


Fol. 680. (P) What A of the Feme will bar her of her Dower. 
— | | 
Elopement. 


» Br.Dower, LI. | F ſhe elopes from her huſband with another man, and con- 
pl. 12. cites tinues in adultery with him without being reconciled to her 
— huſband before the death of her huſband, ſhe ſhall loſe her 
2. b. S. F. dower. 43 E. 3. 19. 19 E. 4. 30. Perkins, ſ. 354. 47 E. 3. 27. 
wa; 1 Vide Statutum Roberti Primi, cap. 13. apud Scotos according. 

33 Welt. 2. cap. + 38. according. 


+ This ſeems miſprinted for 34. 


CHEE 32. [z. The /ame law if ſhe clopes with the adultercr and is not re- 
2 conclled, though fre dies noi ſlay with the adulterer. Perkins, 
Is P. . 354. ] a : ; 

Co. Lit. 322 { 3. The ſame law if ſhe be reconcili to her huſhand by the co- 
2. b. S. P. ercion of holy church. Perkins, ſ. 354. and not of her good-will. ] 


C241] [A. 87 F the wife elopes with her good-will, and /ays with 


- to the adulterer againjt her will, ſhe ſhall loſe her dower. Perkins, 
5 20. 

i mne re- f. 254] 

an 1%. 152 zdalterer ſne ſhall loſe her dower ; but if ſhe remains in adultery upon the huſband's 


Ind, Go tenement, the ſh! have dower; becauſe the ſame is not an elopement. Co. Litt. 32. b. 
2 In. 450. S. P. and fo it afterwa:d: the adulterer turns ker away, yet ſhe fall be laid mo- 
7474 cum adultery within this act. | ; 


Ser the CF. 8 if ſhe be raviſbed, and flays with the adulterer during the 
: ing lic of the huſband villingly without reconcilement, ſhe thall loſe 
der dower. 43 L 19. | 

Br. Dower, [H. But if the wife be raviſhed, and flays with the adulterer 
e. ogainfl her will, ſhe ſhall not loſe her dower. 43 E. 3. 19. b.] 


Perk. ſ. 354. S. F. Sc tit. Rape, pl. 4. and the notes. 


See pl. 18. [7. $2 if after elopement the wife be reconciled to her hufband 

e, of his free will without coercion of holy church, ſhe ſhall have 
dower, Perkins, ſ. 354. D. 1, 2. Ma. 107. 23.) 

. C. cited (8. If a man grarts his wife with her goods do another, by force 

b — 2 of which the avife lives ith the grantee afterwards all the life of 

2h: cada: Fer huſband, this fhall loſe her dower, becauſe ſhe lived in adul- 

tery 
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tery with the grantee, notwithſtanding the grant of the baron. large de 
39 E. 1. Libro Parliamentorum, fol. 96. WILLIELuus PayxgLL 192m der- 


: 1. i g 0 bum, which 
and MarGERry his wife's caſe. Adjudged in parliament.) LS. Coke 


ſays he cites 
for the ſtrangeneſs thereof, 


[o. If the friends of the huſband efloin him from his wife, ſo that 
the wife does not kn; what ir become of him, and the friends of the 
hiband publiſh that the huſband is deed, and after they procure the 
"wife to releaſe all marriages and interejs, which ſhe can have in 
him as her huſband, and after the wife zy the perſuaſion of the 
friends of the huftand marries with anzsther that dies, and fhe takes 
an:ther huſband, to whom notice is given that the firit is living, 
but no notice was given thereof to the wife, though the wife lives 
in adultery, and though the huiband was not out of the realm or 
beyond ſea, ſo that the wife ought to take notice that he was 
living, yet inaſmuch as ſhe won reliquit virum ſponte, as the ſtatute 
ſays, but by the perſuaſion of the friends of the huſband that he 
was dead, and it does not appear that the ever knew that he was 
living, this is not any ſuch elopement as to bar her of her dower. 
Mich. 12 Ja. between GERN AND Harvy, Per Curiam.] 


(ro. If the wife e/gpes from her huſband, and after lives with her To prove 2 


by/band years and days till the death of her huſband, with the good- 


will and afſent of the 5u/band without coercion of holy church, this 


reconcile- 
ment it u 
given in evi- 


ſhall not bar her of her dower, though it 1s not averred that ſhe dence thar 


£ y ; Ea they lay to- 
was reconciled to her huſband. 19 E. 3. Elopement, 94. echo 


ral nights in ſeveral places after the departure and teparation, and demeaned themſelves as huſband and 
wife. It was objected that they neter dwelt together in the ſame houſe, but ved aſunder; and that 
ſhe continued in adultery with one or another ali along during her huſband's lite, ſed non allocatur ; 
for there might be ſeveral elopements and ſeveral reconciliations, and the tenant at his peril ought to 
take iſſue upon one. D. 106. b. 107. pl. 22, 23. Haworth v. Lady Powis. 

But though ſhe does cohabit and is reconciled, yet if it be by the coercion of the church the ſhall 


Joſe her dower. 2 Inſt. 436. 
[ 242] 


[11. If a woman elipes into angther county, and lives in adultery 2 —— 
. 1 . 1 * g oy | SiS I * 4 * . ; erled of fwsy 
in a manor that is of the jrint purchaſe of the boron and fame, without mt ot. in 


being reconciled, yet this ſhall not bar her of her dower, becauſe fee, rzketh 2 
the baron is to ſee that none ſuch live within his land. 8 E. 2. wife, and 


: hen t! 


dwelling at one raanor, the wife gors unto the other manor, and when ſhe is there the liveth in adul- 
tery, it is faid, that by doing fo the ſhall not Joſe her dower, becauſc it cannot be intended a running 
away from her huſband, when the law cannot intend that ſhe can dwell upon the manor of her hul- 
band without the agreement of her huſband, tamen quæte. Pe:k. ſ. 355. 

If the wife doth clope from her huſband's houle of habitation, and commit adultery in any other the 
lands or manors of her huthand, this, without the free reconciliation of her huſband, is within the pur- 


view of this ftatute. 2 Inft. 436. 
It was ſaid by Daniel that an c, percent is not bar of dower ad um eccle/igs Noy, 108, 


12. The ſue law, though the 20 lives in an Heu of the free 2 Inſt. 436. 


X P. e. _ 
fenant of the manor, 8 E. 2. Dower, 153. adjudged.) wal. 


Coke tays, it has been held otherwiſe, 
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—＋◻ church in this * realm, but is only a men toro, ) + yet this 
* Fol. 681. ſhall bar her of her dower.] | 
— ene 


v. Weeks reſolved e contra, becauſe it is not f a vinculo matrimonii.— odd. 145. pl. 182. 2 Jace 
C. B. adjudged that fhe ſhall have her dower. Lady Stowell's caſe, and ſceuls to be S. C. 


Co.Litt. 33. [14. With this agrees the law of Scotland. Stene Regiam Nai q- 
„ 43. b. Verſ. 5. 
C15. With this agrees the civil law. Reynolds of Divorces, 86. 
[16. So the canon law is according. Reynz!ds of Divorces, 86.] 
Tf fhe goes 17. 13 E. 1. V. 2. cap. 34. If a woman willingly leaves her 
willingly GÞuſband, and goes away and continues with her advowterer, ſhe ſhall 


with or to E : 
eren be barred for ever of aftion to demand her doaber; 


terer, this is 
2 departure and a tarrying, though ſhe remains not continually with the adulterer ſhe ſhall /-fe ber deter. 
Co. Litt. 32. b. in principio. 

In this caſe of elopement, and remaining with the adulterer, &c. the wife could not be barred of het 
dower by the common law, though a divorce were ſued and had for the faid-adultery. 2 Inſt. 435. 

Although the words of this branch be in the conjunclive, yet if the woman be taken away not ſponte, 
but againſt her will, and after conſents and remains with the adulterer, without being reconciled, &c. 
the ſtall loſe her dower ; for the cauſe of the bar of her dower is not the manner of the going away, 
uy the remaining with the adulterer in adultery without reconciliation, that is the bar of the dower, 
2 Inſt. 435. | 

If the wife goes away with the hufband's agreement, and confent with A. B. if after A. B. commit 
agultery with her, and the remains with him without reconciliation, ſhe ſhall be barred of her dower by 
this branch. 2 Intt. 435. | | 

But the huſband may give licence to a man to carry his wife to his houſe, and this ſhall be a good 
dar in action brought de mulicre abducta cum bonis viri. 2 Inſt. 436. 


Note, that 18. Unleſs her huſtand willingly, and without coercion of the 


— = _ church, reconciles her, and ſuffers her to dwell with him, 
ſufficient without reconciliation made by the huſband ſponte, ſo as cohabitation only in the ſame houſe 
with the huſband avails her not; a fortio:i though the remain with the avowterer in any of the lands or 
manors of her huiband, yet ſhe ſhall be barred of her dower by this branch, withour the huſband's free 
reconciliation, although it has been otherwiſe holden ; and the ea ſon that they yielded is, becauſe it is 
no elopemert; whereas it appears before that the words of reliquerit & abierit are not of the ſubſtance of 
the bar of dower, but the ad1/tery, and the remaining with the adulterer, as is abovefaid ; and although 
me and the adulterer remain within any of the lands or marnor* of the huthand, yet (the words being 
p uxor ſponte reliquerit & abierit) the ha ® left and gone from her hutband in that caſe, which is a per- 
19723] offence. See the firſt part of the Inflitutes, fect. 36. for bars of dower, whereunto you may add 
a cafe in Tr. 9 E. 2. fol. 65. in libro meo, that if a woman ſay the is conceived with child by her huf- 
band whilit he lived, and in truth is not, whereby the next heir is diſturbed, ſhe ſhall loſe her dower, if 
the acknowledge the ſame before the juitices, 2 Init, 436. 


— 2431 

10. In dower defendant pleaded elopement in the wife; wife 
replied that her huſband had &argained and fold her to tlie adulterer; 
and held bad. 12 Mod. 232. Mich. 10 W. 3. Coot v. 
Bertv. 

22. Articles to ſettle lands in jrinture, are in nature of an actual 
jointure, which is not forfeited by an elopement like dower. 
3 Wms.'s Rep. 276. Paſch. 1734. in caſe of Sidney againſt Sid» 
Nev. | 
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(P. 2) Barred or not. By A& of After-Huſband. 


1. A Wife is intitled to dower of the lands of her firſt huſband; 
| her ſecond * accepts for this doxwer leſs than her third 
part ; after the death of this ſecond huſband fbe may waive it, and 
have her full third part. Jenk. 79. pl. 56. 


(P. 3) Delayed or ſuſpended. In what Caſes. 


I. 1 N dower rent was granted by fine, with condition that awhen 

any heir is within age, the rent ſhall ceaſe during the nonage, 
and the feme recovered deaber during nonage, & ceſſet executto till 
the full age of the heir, nota, Br. Judgment, pl. 41. cites 
24 E. 3. 61. 

2. In dower it was agreed per Cur. that where the tenant 
wouches the heir in award of the king in the ſame county where the 
writ is brought, the demandant hall not recover till the warranty be 
determined, Br. Dower, pl. 2. cites 3 H. 6. 17. 

3. The heir of the huſband makes a leaſe for years of the land 
to the qwife after the huſband's death, now during this leaſe dower 
is ſuſpended. But not fo if ſhe has taken another baron, and during 
the coverture the heir of ſuch baron makes to him and the feme ſuch 
leaſe for years, and ſecond baron dies; if ſhe waves this leaſe 
dower is not ſuſpended. Jenk. 73. pl. 38. 

4. A. an huſband *ſeiſed of land held of the king by knight's 
fervice dies, his heir within age and in ward to the king; the 
king by patent grants to the widow of A. the wardſhip of the body 
and land of the heir during his 1 this patent ſuſpends the 
widow's dower during the nonage, for her dower and ſuch a 
patent are inconſiſtent. Jenk. 73. pl. 38. 

5. A. ſeiſed of lands in fee makes a leaſe for years rendering rent, 
and takes wife ;* after the death of A. the wife ſhall have judg- 
ment to have the third part of this land for her dower, and hall 
have a third part of the rent ; but cciſabit executio for the poſ- 
ſeſſion of the land during the leaſe. Jenk. 73. pl. 38. 

6. Contra if he had wouched him, and prayed that he ſhould [C 244 1 
be fummened in anther county; for there the demandant hall re- 
cover immediately; quod nota diverſity. Br. Dower, pl. 2. 
cites 3 H. 6. 17. 

7. Dower is demandable againſt an infant, and he ſhall not Roll. Rep. 
have his age. Cro. J. 111. pl. 8. Hill, 3 Jac. B. R. Smith 5.5. 339 


v. Smith. if great de- 

Fault be in, 
the evife, age ſha!l be allowed, as if ſhe does not bring ain in a lorg time after the title accrued, there If 
the infant be in by deſcent, after her title accrred, age lie. Arg. in caſe of Harvey v. Wy att, cites 
Fleta, lib. 6. cap. 43. and Bract. 232. and Britt, Cap. 111. fel. 247, | 


Dower. 


(Q.) What Adr the Baron ſhall bar the Feme 


ot her Dower. 


Recoveries at the Common Law. 


[And other Alienations by him.] 


[r. A T the common law if the baron vas once fo ſeiſed that the 
wife was entitled ta dxwer, if he after aliened the land, 
and a recavery wwas after had in a real action upon another peſſeſſion, 
yet his wife ſhould have had deter. 47 E. 3. 13. b. 14 H. 4. 33. 

admitted per iſſue. ] | 
2. If a man recovers in value againſt the huſband by a warranty 
aunceflrel ; yet the wife ſhall be endowed, becauſe the ſame is 
by torce of the warranty made, and not by reaſon of eigne title 

to the land. F.N.B. 150. (D). 

It appears by 3. Heſt. 2. cap. 4. 13 E. 1. The wife ſhall be enduable as well 
the pceamble auhere land was recovered againſt her huſband by default as by covin ; 
— * fo that although the land was loft by the huſband"s default, yet that 
a recovery ſhall be no good allegation for the tenant, but he muff then proceed and 


_ er- 4 ſbecu his right, otherwiſe the avife ſhall recover. 
I 0 


againſt the huſband, and the huſband did render the land to the demandant, that notwithſtanding this 
recovery the wife ſhould recover her dower. But if the huſband had loft by default, it was a queſtion 
and a doubt, whether in that cafe ſhe ſhould recover or no; and ſome judges would give judgment for 
the woman, ad ſome were in a contrary opinion. Here is to be noted, that a recovery by reddition of 
the huſband is not of ſo great account in law as a recovery againſt the huthand by default; but therein 
before this act this diverſity was holden for law, that if in a writ of dower the tenant did plead the reco- 
very in bar, the demandant might reply, que ceo fuit per fraud, ou per colluſion, ou per gree le baron, as 
Britton ſays, who wrote before th's ſtatute 3 but if it were by default without covin, then the greater 
opinion was, that it barred the feme. 2 Inſt. 349. 

But the ted dition of the huſband was holden for clear law, as it was adjudged the year before the mak: 
ing of this act, ſo that the wite was reddy to maintain the title of her huſband. 2 Inſt. 349. 

All this is to be underſtood, where he that recovers haz no right, for where he that recovered either 
dy reddition or default had right, there neither the common law nor this ſtatute extended thereunto. 


2 loſt. 356. | 
If the recovery be bad by verdit, the feme ſhall not falſify in the point tried, but ſhe may ſay, that 
he might hqve pleaged 2 better pica, or coniet: and avoid the recorery. 2 Init. 350. | 


4. In dower, the tenant wnched himſelf to ſave the tail, upon 
which he entered into the warranty, and ſaid, that at another time 
lis father brought writ of right againſt the baren, who vouched him- 
felf is fave the tail, upon which the father of the tenant ſaid, that the 
baren had nothing of the gift of him whom he ſuppoſed gave, and upon 

[ 245 ] this they ⁊vere at Yes and found for the father of this tenant, then 

demandant, that the donor did not give, &c. upon which the father of 
this tenamt recovered judgment. Haſtings ſaid, you have not de- 
nied the terfin of our baron, nor have you averred that your fa- 
ther had ſuch title as you allege, and fo recovered upon dilatory, 
and prayed dower. Parthe Taid, your baron and his heirs ſhall 
be bound by the recovery, and put to attaint. And by the com- 
mom law every recouery binds the feme unleſs it was upon render, and 
the flatule does not aid againſt any reciuery hut recovery by default, - 

| | | whuc 
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which caſe the title, which was not tried againſt the baron, ſhall 
be tried at the ſuit of the feme; but recovery by action, tried 
againſt the baron, is not aided by any law, and prayed that the 
e barred; and adjornatur. But by the book, Perkins, fol. 73, 74. 
the feme may falſify recovery had againſt her baron by action 
tried. But Brooke ſays, this is not law in the ſame point 
which was tried, &c. And the like was held Mich. 47 E. 3. 
ol. 13. that the reaovery againſt the baron by adlion tried remained 
at the common law, and therefore the feme ſhall not falſify. And 
by 36 H. 6. Fitzh. Faux. Recov. 15. a feme may falſify recovery by 
action tried againfl her baron in another point, but not in the paint which 
was tried. Br. Dower, pl. 24. cites 49 E. 3. 23. 

5. Where land is recovered againſt the feme tenant in dower upon Br. Reſtote, 
plea, which does not diſuſfirm the poſſeſſion of the baron, as where the 8 = -"g 
Pleads that nothing paſſed by the deed in ſcire facias upon fine again/t : 
him who pleaded a feoffment of her baron by deed, which paſſed againſt 
him, by which the other recovered againſt him; in this caſe the 
feme is not reſtored to the writ of dower; but this matter pleaded 
in writ of dower is a good bar. Br. Dower, pl. 26. cites 
$0 E. 3. J. 

6. And per Wiche. where the baron loſes by dilatory, as upon 8. P. for this 
nontenure or miſnoſmer of the vill, &c. ſhe may falſify in writ of — 


; aſfirm the 
dower. Br. Dower, pl. 26. cites 50 E. 3. 7. pofſetfion of 


the baron 
but contra it ſeems upon recovery upon dilatory againſt the feme berſelf being in dower ; note a diverſity. 
Br. Reftore, &c. pl. 1. cites S. C. 


7. The huſband levied a fine of his land and died. The 2% Dal. 107. 
within five years after his death brought writ of dower, but did not pl. 58. 


Crave v. 


purſue her qvrit till fix years were paſt, Manwood and Harper J. Broughton. 
held this to be no bar; but Dyer e contra. 3 Le. 50. pl. 71. S. C. beld 
Trin. 15 Eliz. C. B. Anon. — 

— . > hd 
pl. 154. Paſch. 5 Eliz. Anon. S. P. Dyer thought that ſhe was barred becauſe .ſhe had title at the 
time of the tine levied by the inter marriage, though it could not be executed till after the death of the 
baron; and the reporter ſays, that a precedent was ſhewn anno 6 H. 8. where all tae matter was pleaded. 
b. $2. pl. 21. S. C. in totidem verbis.- D. 224. a. pl. 28. Damport v. Wright. 
S. P. and ſeems to be S. C. Ibid. Marg. ſays it was fo adjudged Mich. 31 & 32 Eliz. C. B. 
and that it was alſo agreed Paſch. 34 Eiiz, per Cur. She is barred by fine and nonclaim in five 
years after her huſband's death. 2 Rep. 93. a. cites it as adjudged 4 H. 8. ——S. P. Arg. 2 Roll. 
Rep. 69. cites 15 Eliz. Paine's cafe. S. P. if ſhe be of full age, ſound memory, out of priſon, 
and within the four ſeas. Gouldſb. 148. pl. 71. Hill. 43 Eliz. Anon. And bringing a writ 
ot dower within the five years is no bar to ſuch fine unleſs the return of che writ be pleaded. 2 Le. 221. 
pl. 296. Hill. 30 Eliz. C. B. Fitzhugh'. caſe. If the brings a writ within the five years 
w74'nſt one not terant of the land, that is not any claim within the ſtatute, but if ſhe bring a writ 
againſt feur that are terants, and 799 dir, and the brings a writ againſt the others, by Fourney's A counts, 
this is a good claim within the ſtatute, though the tecond wiit was after the time limited; per Hobert 
Ch. J. Win. 66. Anne Summer's Cafe, ut quæie here if the two that died wwere not tenants» 
Ibid. 


8. 4e 5 V. MI. 16. This af ſhall not extend to bar any vi- 
dow of any martgagor from her dower, who did not legally join with 
her huſband in ſuch mortgage, or other«vi/e lawfully exclude herſelf. 
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(Q. 2.) Barred. By Acts of Baron and Feme. 
1. I dower, the tenant ſaid, that he himſelf levied a fine to the 


feme, now demandant, and to her baron come ces que, & c. and 
that the ſame feme and her baron granted and rendered it again to the 
tenant with warranty of the feme, and the feme ſaid, that ſhe had no- 
thing but as feme, and therefore was admitted no bar; quod miror, 
by reaſon of the render and warranty of the feme herſelf, tit. 
Dower in Fitzh. 160. and 165. M. 19 E. 2. and 145. M. 6E. 2. 
Fine upon conuſance de droit come ceo que, &c. by the baron 
and feme; quod mirum! for this is a gift by colluſion. But 
otherwiſe it is of a fine ſur releaſe ; tor the title of the feme does not 
take place till the baron it dead, and ſo a releaſe of later time, and 
therefore the may confeſs and avoid the fine. Br. Dower, pl. 77. 
cites 13 E. 2. 

2. Fointure was made after the coverture, the huſband and wife 
levied a fine ſur canuſauce de droit, &c. of the jointure, it ſeems clear, 
if it be as that which the conuſee had of the gift of the huſband, that 
is no bar in dower; and the election is not given to the wife till 
after the death of the huſband, according to the ſtat. 27 H. 8. 
c. 10. D. 358. b. pl. 49. Trin. 19 Eliz. Anon. 


8. P. 3. Feme barred of her dower by joining in a“ common recovery 
— the with her baron. Pl. C. 115. 20 Eliz. Eare v. Snow. 
no te- 


compence. Pig. of Recov. 66. cites Pl. C. 514. and 2 Rep. 74. 78. and ſays, he has heard ſome 
learned men queſtion this, becaute the has vc gate (her: in eſſe, but he ſays, with ſubmiſſion, the ſame 
may be ſaid againſt a fine, and the common recovery eſtops her as party, and the recovery diſaffirms her 
huſband's titles to the lands of which ſhe was dowable. So by a fine though the u/es were declared 
&y tbe buſband orly. Ow. 6. Trin. 28 Eliz. C. B. Hamington V. Rider. . 


4. If a 202man has title of dower, and by covin cauſes the tenant 


of the land to be diſſeiſed by a firanger, againſt whom ſbe brings a writ 


of dower, and the feme recovers, yet this is void, and ſhe is not 
remitted. 3 Rep. 78. a. Hill. 44 Eliz. in Canc. in Fermor's 
caſe. ' | 
5. If baron and feme levy a fine, the feme is barred of her dower; 
per Coke Ch. J. in a nota ſays, that it is ſo without queſtion now. 
10 Rep. 49. b. Mich. 10 Jac. in Lampet's caſe. | 
6. Fine levied by feme covert te confirm a leaſe is no bar of her 


thirds after the lebe ſatisfied by the profits. Chan. Rep. 132. 


I; Car. 1. Naylor v. Baldwin. 

7. Feme joined with her huſband in a fine in order to make a 
m5; tgage, but which never was made. He died, and ſhe brought 
dower, and got judgment by default, and the heir could not be 
relieved ; for though it was a bar at law, it was not ſo in equity. 
Ch. Prec. 34. Mich. 1691. cites it as Dauby's caſe. 


Dower. 


(Q. 3) Bar. By what Eſtate, Grant, &c. 
1. NOTE that the Jady of M. was in Chancery to be endowed 


of the land of her baron, where the keir is in ward of 
the king; and becauſe the ward of the land and body of the heir was 
committed to her before by patent of the king, in which ns exception of 
dower. was made, therefore the was ouſted of dower during the 
nonage. Br. Dower, pl. 27. cites 2 H. 4. 7. and 11 H. 4. ac- 
cordingly, in the cale of the Lady Arundel, as it is ſaid 
there. | 

2. A man granted a rent of 10. to a feme percipiend” de terris ſuis 
Pro tota dote ſua de terris ſuis, and after he married her, and then died, 
and after „be accepted the rent, and then brought writ of dower ; 
quzre if the acceptance of the rent be a bar in dower, as dow- 
ment ad oſtium eccleſiæ, or ex aſſenſu patris; for the acceptance 
is recompence. Yuere. Br. Dower, pl. 97. cites 20 E. 4. 3. 

3. Entry into part of the land after the laſt continuance by the de- 
mandant, will abate the writ of dower and it is no juſtification 
to ſay that her huſband and ſhe dwelt there till his death, and that 
the heir entered, and ſhe and the heir dwelt there together till 
now, and that ſhe claimed at the auill of the heir, and not other- 
wiſe ; but it was held not good for the quarantine ; for ſhe ſhould 
ſhew the death certain, and the time of the 40 days, and after, by 
reaſon of the opinion of the Court, ſhe waived the plea, and tra- 
verſed the entry. D. 76. b. pl. 32, 33. Mich. 6 E. 6. Kettleby 
v. Kettleby. | | 

4. But in ſire facias to have execution of dower recovered, 
ſuch entry was no plea. Ibid, cites 45 E. 3. 

4. A feeffment was made by the baron to the uſe of himſelf fer life, 
and after to the feme for life for her dower, upon condition to perform 
his laſt will. She entered and agreed thereto, and afterwards 
brought dower. It was reſolved, that an acceptance of a collateral 
recompence was no bar to the feme of her dower. 4 Rep. 1. 
Mich. 14 & 15 Eliz. Vernon's caſe. | 

5. Heme ſole leſſee marries the lefſor, and the or dies within the 
term, and the wife enters, this ſhall not conclude her dower after the 
leaſe is expired; Arg. Ow. 154. per Shuttleworth. Trin. 29 Eliz. 
in caſe of Goodridge v. Warburton, cites 11 H. 4. 

6. A widow recovered dower, and upon ori? to the ſheriff to put 
her in poſſeſſion, he returned that he had delivered 84 acres mentioned 
in the writ. She brought /cire facias againſt the tenant, ſuggeſting 
that 60 acres of the ſaid 84 were the lands of a ſtranger not compriſed 
in the record, and fo intended to have a new diviſion. The tenant 
pleaded, that the other 24 acres were parcel of the land recovered, 


and that ſhe had entered and accepted the ſame. Adjudged a - 


good bar by her acceptance and entry into the 24 arres, though 
leſs in quantity than the third part of all in the record. Mo. 679. 
pl. 928. Mich, 44 & 45 Eliz. C. B. Anon. | 


F 
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7. Dower ad :fium eccleſie, or ex aſſenſu patris, being aſſented 


unde, is a bar of dower at the common law; but a jointure was 
no bir of her dower at the common law. Co. Litt. 36. a. b. 
8. An aſſignment of other land <whereef ſhe is net dowable, or of a 
rent iſſuing out of the ſame, is no bar of dower. Co. Litt. 34. b. 
9. An eſtate made by way of jointure to the wife for life, or 
lives of one or many others, or to her for 100 years, or 1000 years, 
[ 248 ] V. ſhe live fo long, or without ſuch limitation, is no bar of her dower, 
though they be expreſsly made in ſatisfaction of her dower, Co. 


Litt. 36. b. | | 
I If an ate be made to others in fee-fimple, or for her life, upon 
truſt, fo as the eſtate remains in them, albeit it be for her benefit, 
and by her conſent, and by expreſs words to be in full ſatisfaction 
of her dower, yet this is no bar of her dower. Co. Litt. 36. b. 
11. A deviſe by will cannot be averred to be in ſatisfaction of 
her dower, unleſs it be ſo exprefſed in the will. Co. Litt. 36. b. 
12. A. purchaſed in his own and his ſon's name (who ſurvived A.), 
the vendor war only tenant ao life, but gave ſecurity that his heir 
ſhould convey the fee when of age, A. died before the conveyance 
was executed, ſo that he never was ſeiſed in fee. Decreed her 


title to it to be diſcharged, and an account of the profits, &c. ſhe 

aving enjoyed it 12 you but though ſhe had enjoyed a join- 
ture for ſeveral years of lands eviFed from her, yet the Court would 
not impezch her title as to other lands. Fin. R. 368. Trin. 


30 Car. 2. Exton & al v. St. John & al. | 
Nd. 289 13. A term and an old ſlatute was kept on foot to protect a purchaſe, 
Marg. is a and attend the inheritance. The widow recovered dower at law, 
_ Len but was prevented from taking out execution by reaſon of the 


was after- 
wards diſ= term and ſtatute whereupon ſhe brought her bill to be let into 


1 poſſeſſion of her thirds. The Court inclined to relieve the plain- 
; of dii- tit, in regard of the equitable circumſtances of a great portion 


cree of di- 
mifion was and the purchaſe at an under value, and referred to the maſter 
arterware to examine, and ſtate the caſe to the Court. Vern. 356. pl. 353. 


armed 


won an ap- IIill. 1685. Bodmyn v. Vandebendy. 


peal to tge 
Houſe of Lords, and cites Caſes in Parliament, 69. 2 Chan. Caſes, 172. S. C. but no decree. 


S. P. by Ld. Somers, Ch. Prec. 66. pl. 60. Mich. 1696. decreed. Radnor (Lady) v. Ro- 
theram, and afirmed in Dom. Proc. Put if there had been any agreement to baus I ad the benefit 
cf it, it would have done it. Cited per Ld, Somers. Ch. Prec. 66. as the caſe of Barker v. Fouke. 
. Ch. Prec. 69. july 1671. Pheaſant v. Pheaſant, S. P. (though not againſt a purchaſer) in 
which the wife had recovered at law the third part of a pepper-corn, being the rent reſerved upon the 
term aſſig ned, upon which ſhe brought her bill in equity, and after ſeveral arguments bet: re Ld. K. 
Blagman, and Hale, and Vaughan Ch. Juftices, the caſe was amicably compoled, and ſo no judgment 
S. C. Chan. Caſes, 181. S. C. cited Vern. 358. 


Was given. 


1 4. ina 15. The defendant's huſband had deviſed to her ſeveral parts of 


nota there, 3 Hate, altegether of better value than her dower, and had deviſed 


1255, thy . 
this 3 that the profits of all the reſt of his eſtate for years ſhould be ap- 


being nend plicd for payment of debts and legacies, but did not mention that 
before Ld, 5 - tended it in ſalisſactian of her dower. The defendant ſued at 


Ec : : 
Wright, 19 law and recovered at law, though they did plead the will, and 
Nov vg. ayerred that it was in ſatisfaction of dower ; but the Court there 


17. 2 2 ' 
ae opinion, that no ſuch averment could have been admit- 


ee ted, unleſs it had been fo declared in the will. The plaintiff 


— . 
365. pl. 327. being 


119 90 


CC 


> 7 


_ Dower. 


being heir at law, preferred his bill to be relieved, and he was 
relieved ; for although it is not declared in the will to be in ſa- 
tisfaction of dower, yet here is that which is tantamount ; for 
where he appoints the profits of all the reſt of his eſtate for other 
Purpoſes, it is plain he never intended ſhe ſhould have her dower 
and in Caſe ſhe were admitted to her dower, thoſe purpoſes would 
be defeated, and what appears to .be the plain intent of a will 
by conſtruction is all one as though it had been expreſſed. 
2 Freem. Rep. 234, 235. pl. 306. Mich. 1699. Lawrence v. 
Lawrence. | 
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$0 decreed 
accordingly 
by Ld. Co 
dommers, 
and reverſed 
by Ld. K. 
Wright. — 
Eau. Abr. 
218, 219. 
pl. 2. S. C. 
accordingly, 
but adds, 
that the de- 
cr-e of re- 


verſal was affirmed in the Houſe of Lords, 17 May, 1717-—5. C. cited, per Cur. 9 Mod. 162. Trin. 
11 Geo. in Canc. as ſo heid in the Houſe of Lords, anno 1717, and adds, that it is true this Court has 
gone fo ſar as to confine a widow to het election which to take, here a term for years was ſettlel on her 
in jointure in bar of her dower, though ® no chattel intereſt can bar her dower at law, or within the 
ſtatute; but in regard ſhe expreſsly conſented to accept ſuch an intereſt for her jointure, this Court 


would not admit her to have both. 


14. In ejectment, the plaintiff made title by recovery in dorwer, 
and produced in evidence the record of the judgment, the Hab. 
Fac. Seiſinam, &c. The defendant offered to prove a gg years term 
ſub/fling prior to this title, but it was difallowed; for if he had 
pleaded this in bar of the writ of dower, yet the plaintiF muſt 
have recovered with a cefſet executio, and the defendant had a 
proper time to have pleaded it then, and has ſlipped his opportu- 
nity; beſides, a chattel intereſt was at common law bound by a 
recovery in a real action, ſo that the demandant had an immediate 
execution without regard to the ſubſiſting term. 1 Salk. 291. 
Mich. 8 Annæ, B. R. Lady Lindſey v. Lindſey. 

15. Deviſe of lands durante viduitate is no bar of dower: MS, 
Tab. May 16th, 1717. Lawrence v. Lawrence. 

16. No chattel intereft can bar dower at law or within the ſta- 
tute but where a term for years was ſettled in jointure in bar of 
dower, in regard that ſhe expreſsly conſented to accept ſuch an 
intereſt for her jointure. Chancery put her to her tien whe- 
ther to take dower or that jointure, but would not admit her to 
have both. Per Cur. 9 Mod. 152. Trin. 11 Geo, Charles v. 
Andrewes. 

17. Tenant for life makes a leaſe to remainder-man for ſ5 many 
years as the remainder man ſhould live. It was adjudged th:t h's 
wife ſhould not be tenant in dower; for the poſſibility the te- 
nant for life had that the eſtate might revert to him had bar- 
red her of all right of dower, Per Cur. 9 Mod. 151. cites 
1 E. 3. 14, 15. | 

18. A feme infant having a jointure made to her before marriage, 
may elect to abide by it or not when of age, unleſs after her 
coming of age ſhe enters. Account was directed of the real 
eſtate, and after taking thereof ſhe to elect jointure or dower. 
MS, Rep. 14 May 1734. at the Rolls. Cray v. Willis, 
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Dower. 


(Q. 4) Bar. By what Satisfaction or Acceptance. 


I. R ENT granted out of the very land resovered in dower in 
recompence of all the dower may be pleaded in bar, but 
not if it was granted out of other land. D. 91. a. pl. 12. Mich. 
1 Mar. Turney v. Sturges. | 
Mo. 89. 2. In dower acceptance of 20 acres of corn during life is a good 


' $i. 167. har, and ſo of rent, but otherwiſe of a hre, and ſuch like 


i ol which does nt ariſe out of the land. D. 91. b. Marg. cites 6 Eliz. 


Anon. S. P. 3. If demandant in dower accepted the land aſſig ned by the ſberiſt, 
ſhe cannot in another term pray a new execution. Cro. E. 3109. 
in caſe of Hanger v. Fry. 

4. If the accepts of 24 acres for ber thirds of 84, and enters into 
them, ſhe is barred as to any more. Mo. 679. pl. 928. Mich. 
44 & 45 Eliz. C. B. Anon. 
So dowrr in 5. Dover in Ireland will be good in bar of dower in England. 
Wale: bars Arg. Cart. 187. Paſch. 19 Car. 2. C. B. 


dower in 


Eng and. 228 41. pl. 78. cites 17 E. 3. Fitzh. Voucher, 112. 26 E. 3. Paſch. 3. 


250 | ; 
Fer Som- 6. Acceptance of a collateral ſatiguctian for dower is no bar of 
mers C. 2 dower. 1 Chan. Caſes, 182. by Ld. Keeper. Trin. 22 Car. 2. 
collateral ſa- . 7 , 

t faction Pheaſant v. Pheaſant, and cites 4 Rep. 1. b. Vernon's caſe. 
may be 2 


good bar in guy, though not pleadable at law, and fo decreed a legacy of perſen l gate, and a deviſe 
of part of his real tate by the buſbard to bis wife during her wide bead, remainder to J. S. in tall, 
to be a bar or ſatistaction of her dower if ſhe accepted the deviſe, though not declared in the will. 
2 Vern. 365. Lawrence v. Lawrence, —Reveried per Wright K. Ibid, | 


7. Nething but a plain and expreſs intention of the parties ſhall bar 
the right of dower; as where a ſettlement was made in conſi- 
deration of a portion in marriage; but it did not appear that the 
parties intended it ſhould be in bar of dower. ꝙ Mod. 152. cited 
per Cur. Trin. 11 Geo. in Canc. as ſo held anno 17r7, in the 
Houſe of Lords. Lawrence v. Lawrence. 


(Q. 5) Bar. By what Offence of the Baron. 


1. I F the baron be eutlawed in tre/þpoſs after diſſciſin, and after 

has charter of pardon, his feme thall be endowed; contra 
after outlawry of felony. Br. Dower, pl. 82. citcs 13 E. 3. aud 
Fitzh. Utlarie, 49. 

2. A man ſeiſed of land ſhall forfeit it by felony, and by the 
attainder of him the feme ſhall loſe her dower. Br. Forfeiture 
de Terres, 78. cites 21 E. 3. 49. 8 8 

3. If a man ſciſed in fee commits felony, and after makes a fegſſ- 
ment and dies, and after is attainied, the ſeme of him ſhall be en- 
dowed againſt the feoffee; contra againſt the lord by eſcheat- 
Br. Dower, pl. 80. cites Litt. fol 9. Per Vaviſor. 8 

4 
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4. If the boron be attainted of felany, and gets charter of pardon, 
and after dies, yet the teme ſhall not have dower of the land which 
he had before the pardon. Br. Eſcheat, pl. 27. cites F. N. B. tit. 
Dower. 

5. Contra if the land which he gets after the pardin; for the 
firit land ſhall eicheat. Br. Eſcheat, pl. 27. cites F. N. B. tit, 
Dower. 

6. $2 it ſeems of land which he purchaſes, or avbich deſcends t9 
him meſ11e between the attainder and the pardon. Br. Eſcheat, pl. 27. 
cites F. N. B. tit. Dower. 

7. The huſband's being a felo de ſe is no bar to the feme of her 
dower; agreed by all the juſtices. Pl, C. 261. b, Mich. 
4 & 5, Eliz. in caſe of Hales v. Petit, cites 3 E. 3. Fitzh. Co- 


rone, 302. 
8. Stat. 1 E. 6. cap. 12. /. 12. The wife ſhall be endowed al- The feme of 


one attainted 


thongh her huſband were attainted, convicted, or outlawed for treaſan % 
= . . » 7 ot murder 
or feleny, ſaving the right of others. | | or felony 
ſhould not 


by the common law, before the ſtatute 1 E. 6. 12, have dower againſt the feoſfee of her baron, though 
the feofmert acht mire better the feluny or murder done; but otherwiſe ſince the ſtatute. Bendl. 56. 
pl. 91. Marg. Mich. 3 &4 P. & M. Gate v. Wiſeman, cites Dal. 140. b. pl. 42. Hill. 3 P. & M. 
the S. C. the CemandJant was barred by the opinion of all the juſtices, Le. 3. pl. 7. S. C. cited by 
Manu god Ch. B. as reed by all the juſtices of England. Co, Litt. 41. a. cites S. C. reſolved, 
and refolved there alſo that ſo it was at common law in caſe of felony, but as to felony the ſame is al- 
tered by ſtatute. Le. 3. pl. 7. Mich. 25 & 26 Eliz. in the Exchequer, Mayney's caſe, S. P. 
in caſe of treaſon ; and Manwood Ch. B. ſaid, that by reaſon of this attainder dower cannot accrue to 
the wife, for her title begins by the intermarriage, and ought to continue and be conſummated by the 
death of the hutband, which cannot be in this caſe ; for the attainder of the huſband has interrupted it, 
as in the caſe of clopement; and this atta.nder is an univerſal eſtoppel, and doth not run in privity only 
betwixt the wife and him to whom the eſcheat belongs, but every ſtranger may bar her of her dower 
by reaſon thereof; * ſor by the attainder of her hulvand the wife is difabled to demand dower, as well. 
as to demand his inheritance. | 

Kut if the Leir reverſe the attainder by writ of error, then the wife ſhall be endowed, and though 
before the teaſon committed the baron had /evied a fine, aud five years had paſſed before the reverſal, 
yet ſhe ſhall have her dower, for during the attainder ſke could not claim, and the action and right of 
dower accrucd to her aſter reverſal of the atrainder by reaſon of a title of record before the fine by the 
ſeiſin in fee and the marriage. 13 Rep. 19. Hill. 27 El:z, in Canc. Ninian Menvill's caſe. 
Mo. 639. S. C. S. C. cited per Coke Ch. J. as reſolved ; for ſh? had no means of reverſal. 
2 Bulſt. 245. 

A man Jeked of land in general tail takes wife ard after is attainted of Hany, before the ſaid ſtatute 
1 E. 6. the iſſue Gould have inherited, and yer the wite ſhould not have been endowed ; for the ſtatute 
of W. 2. cap. 1. felieves the iſſue in tail, but nat the wife in that caſe, but at this day, if the huſband 
be attainted of felony the wife ſhall be endowed, and yet the iſſue ſhall not inherit the lands which the 
father had in fee fimpie. Co. Litt, 40. b | 

It was otherwite at the common law, Co, Litt. 41. a. for then ſhe ſhould not have recovered her 
dower ad oftium eccleſia, or ex atſeniu patris, any more than her reaſunabie dower which the common 
But this did nut extend to petty larceny, Ibid, * [ 251 | 


law gave her. 


= 


g. But nete that this clauſe is altered for treaſon + by 5 E. 6. + This ex- 
cap. 11. J 13. and enafts, that in ſuch cafe ſhe ſhall loſe her dower — 


fo long as the altainder continues in force. 3 
high treaſon. Co. Lite. 37" As 


10. 18 Eliz. cap. 1. which makes it treaſon to diminiſb, falhfy, Ec. 
the monies of this realm, provides that it ſhall not make the wife ta 
leſe her dower. 

11. The wife of one attainted of fe/ony or treſpaſr, or hereſy, 
or fremunire, & c. ſhall be endowed, Co. Lit:. 31. a. 

SF 12. The 


152 Dower. 

12. The wife of a man attainted of high treaſon or petit treaſon, 
ſhall not be received to demand dower, unleſs it be in certain 
caſes ſpecially provided for. But the wife of a perſon attainted 
of miſpriſicn of treaſon, murder, or felony, is dowable ſince our author 
wrote, by the ſtatute in that caſe made and provided, which 
is more favourable to the woman than the common law was. 
Co. Litt. 392. b. 

13. Tenant of a cfyheld for life in which the cuflom was that 
the wife ſhould have her <vid:Ww's efiate, and the huſband was attaint 
of felony and executed, and whether the wife in this caſe ſhall 
have the widow's eſtate, was the queſtion upon the demurrer ; 
Winch being only preſent, ſeemed that the ſhould not without a 
ſpecial cuſtom. Win. 27. Hill. 19 Jac. Allen v. Brach. 

14. 21 Fac. 1. cap. 26. fo 2. If us felony without benefit of clergy 
to acknowledge, or procure to be acknowledged, any fine, recovery, 
deed inrolled, ſtatute, recognizance, bail or judgment in the name of 
any perſon not privy er conſenting thereto, howbeit this offence ſball not 
take away dower, * 


— + 


(Q. 6) Barred; by what AQ or Offence of the 


Feme, : 
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I. I feme, tenant of the king, takes a grant of the award of the 
heir during his nonage, and dees not accept her dowwer, this is 
a bar in dower pro tempore, &c. Br, Executions, pl. 57. cites 
24 E. 3. 39. 
2. If a man be ſeiſed of lands in fee, and takes a wiſe, and 
. afterwards the feme is attainted of felony, and after the huſband 
aliens, and afterwards the feme is pardoned, and then huſband 
dies, the feme ſhall be endowed. 13 Rep. 23. Hill. 27 Eliz, 
in Canc. in Ninian Menvill's caſe. 
3. The ſtatute of 11 & 12 W. 3. ſ[cap. 4. f. 4.] enacts, That 
no papiſt [or perſon making profeſſion of the popiſh religion] 
ſhall purchaſe any manors, lands, or terms, [ hereditaments}, &c. 
1 It was ſaid by the lord chancellor, that in this caſe a purchaſe 
/ muſt be made by the act of the party in the way of grant or con- 
' veyance, or at leaſt by will, but in caſe of one dying inteſtate it 
is the act of the law. 3 Wms.'s Rep. 48, 49. Trin. 1730. in 
caſe of Davers v. Dewes, whence the reporter infers, that for 
5 the ſame reaſon it ſhould ſeem that a papiſt is capable of taking ag 
5  fenant by the curteſy, or in dower. | | : 
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Dower. 


[R) What Ad in Law will bar the Wife of her 
Dower. | 8 


Divorce. 
4 F the divorce be cara precontractus, the wife ſhall not have Co.Litt. 32, 
dower. 47 Ed. 3. pl. 78.) a. S. P. 


[2. So if it be cauſa conſanguinitatis. 47 E. 3. pl. 78. 9 
N A. o „ 

[3- So if it be cauſa affinitatis. 47 E. 3. pl. 78.) e 
A. 8. F. 


[4. So if it be cauſa frigiditatis, 47 E. 3. pl. 78. 

[5. But if it be cauſa profeſhonis the wife ſhall be endowed. 
47 E. 3. pl. 78.7 

[6. Fa woman be ended ad gſlium eccleſiæ, yet fi matrimonium gut it is 
in vita contrabentium accuſatum & diſſalutum fit quacunque ratione, ſaid, that if 
agſinit efſe dos, cum deficiat matrimonium, & deſinit dotis exactio. — 


Bracton, lib. 2. fol. 92. ſ. 4. and lib. 4. ſol. 304. J do ad 


im eccle- 
fe be ſpecißed, vie. that nitxwithRanding any divorce ſhall happen, yet ſhe ſhall hold it for her life, that 
this is good, Co. Litt. 32. a. ad finem. 


7. Divorce a menſa & thero only, as for adultery, ſeems to be Adjudged 
no bar, Co, 


no bar of dower. Co. Litt, 32. a. Litt. 33. bg 


(S) Ii what Cafes Aſſignment of Dower is neceſſary, 


II. I F a woman recovers dower of land, ſhe cannot enter before ex- 
ecution is ſued. 40 E. 3. 22. 45 E. 3. 5. b.] 

2. The ſame law is where the recovery is of a rent, 40 E. 3. 22. 
yet there it is certain enough.] 

3. In dower, the tenant pleaded recovery by himſelf againſt the [C253 
baron in aſſiſe, and the demandant ſaid that the baron vas ſeiſed after 
coverture, and infeoffed the tenant, and after diſſeiſed him and reco- 
vered by afſiſe ; judgment if dower, and ſo confeſſed and avoided 
him. Br. Conteſs and Avoid, pl. 12. cites 14 H. 4. 33. 

5. If there be lord and a woman tenant by fealty, and 3 5s. rent, 
and they intermarry, and the lord dies, the wife ſhall have 12 d. 
of the rent for her dower of the ſeigniory by way of retainer, &c. 
without any manner of aſſignment made by any perſon, &c. 

Perk. f. 417. 

6. If a man endows his wife ad gſtium ecclefie, he then openly de- 
clares the quantity and certainty of the land which ſhe ſhall have 
for her dower; and in ſuch caſe the wife, after the death of the 
huſhand, may enter into the land of which ſhe was endowed, 
without other aſſignment. Litt. .. 39. 

7. If a woman brings a writ of dower of 6 l. rent charge, and Co.Litt. 47, 
ſhe has judgment to recover the third part, although it be certain , 5: P. 
| | SS that 
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ene that ſhe ſhall have 40s. yet ſhe cannot drain for 40 4. Leere the 
gower is of ſheriff deliver the ſame unto her ; for whereſoever the writ demands 
Perk. ſ. 416. land, rent, or other things in certain, there the demandant after 
3. f. * the judgment may enter or diſtrain before any ſeiſin delivered unto 
12% him by the ſheriff upon a writ of habere facias ſeiſinam; but in 
dower, where the ⁊urit demands nothing in certain, there the demand- 
ant after judgment cannot enter or diſtrain until execution ſued, 
by which execution the ſheriff is by the king's writ to deliver a 
: third part in certainty to the demandant. Co. Litt. 34. b. 
Co.Litt.37 8. So when the 2vife of one tenant in common demands a third part 
b. S. . of a mviety, yet after judgment ſhe cannot enter until the ſheriff 
deliver to her the third part, although the delivery of the ſheriff 
ſhall reduce it to no more certainty than it was. Co. Litt. 34. b. 
9. Where it appears in certain what lands or tenements the wife 
Gall have for her dower, as in cafe of an endowment ad gſtium ec- 
clefie, er ex afſenſu patris, the wife may enter without aſſignment 
ot any; but where the certainty appcars not, as to be endowed 
of the third part to have in ſeveralty, or the moiety, according 
to the cuſtom to hold in ſeveralty, dower mult be aſſigned to her 
after the death of the huſband, becauſe it does not appear before 
aſſignment what part of the lands or tenements ſhe {hall have for 
her dower. Litt. ſ. 43. and Co, Litt. 37. a. 


L 254] (T) What Perſons may afſign Dower of Common 
Right. ] 


[And againſt whom a Writ of Dower lies for a 
Collateral Reſpect.] 


Ur. N infant may aſſign dower in pais, becauſe he is compel- 
lable by writ.] 


Pefore the [2. [But] an infant in ward cannot aſſign dower of the land in 
guardian in 3 . 
chivalry en- ward, for the prejudice that may come to the lord thereby. 


ter, the heir 9 H. 6. 6. b.] 

within age | . | 

may allign dower, for the guardian may waive the warcſhip ; but there needs neither livery of ſeiſin, 
nor Wiiting to any ailignment of dower, becauſe it is due of common right. Co. Litt. 35. a. 


Co.Litt. 39. [z. Guardian in chivalry may endow her. 9 II. 6. 6. b. 24. b.] 


2. S. P. of 2 
the lands and tenements which be hath in ward. Ibid. 35. a. S. P. Anno H. 3. 
Dower, 197. A man ef the age + 18 years took a wife, and hy aſſent of bis guardian end end ber ad 


ef um ccc ei, and it was adjudged à good endowment, although the huſband died before the age of 21 
years, Co. Litt. 34. a. 


Co. Lit. 35. [4. And a writ of dewer lies againſt guardian in chivalry, 
* 47 AM. 5. per Finchden,] 


If * 4: [5- If a Þufand hath a ward in the right of his wife as guardian 
* — e a writ of dower lies againſt the huſband, without naming 
f certai e wife, ff. 5. nchden | 
_- -— fe. -47 AM, 5. per Finchden, ] 
—_— 22 or in the right of his wife, yet the writ of dower lies againſt the huſband only. 
0. 38. , J 
N [6. A 


Dower. 254 


[6. A writ of dower dyes not lie againſt guardian in ſocage. 
29 Aſſ. 68.] | Fol. 682, 


; : — — 
O7. A guardian in ſacage cannit aſſign dower. 29 Aſſ. 68. Co. Lit. 35. 


But quzre. ] | a. S. b. tor 

no allgn- 
ment can be made but by ſuch as have a freehold, or againſt vhm a wriit of dower does le. Co. 
Litt. 35. a. | 


8. The king committed the wardſhip during the nonage of the Though the 


infant; and whether the committe? might aſhgn dower ſo as to * 
bind himſelf. Kelw. * 112. dubitatur. cuſtody of 
the land to 


another, yet he may affign dower to the wife in Chancery, and ſhe hall have a writ to the eſcheator to 
deliver the land to her. F. N. B. 263. (D). bid. in the new notes there (b) cites Keiw. 133. 
that it ſetms the committee cannot aſſign dower; bu: ſays quære tamen, if it be not goad till the heir 
ſues bis livery. 

®* This is at fol. 133. b. pl. 112. caſus incerti temporis. 


9. If a woman guardian in ſocage bring a writ of dawer againſt 
the heir, it is 70 plea for the heir 2 ſay, that ſſle is guardian in 
ſocage and may endow herſelf, &c. Perk. ſ. 452. 

10. And if a woman guardian in ſocage bring a writ of dower 
again/? the Fe of the huſband ⁊uitb warranty, the feoffee cannot 
ſhew the ſpecial matter, and pray that the Court would award [ 255 J 
that ſhe may endow Perfelp of the faireſt part, &c. becauſe that the 
feoffee may vouch the heir. But the guardian in knights fervice 
may ſo do, &c. Perk. ſ. 453. 

11. As concerning dower at the common law, there muſt be an 
aſſignment either by the ſberi by the king's writ, or elſe by the heir 
or tenant of the land by conſent or agreement between them. 
Co. Litt. 34. b. | 

12. An endowment ex a matris is as good as ex aſſenſu 
patris; becauſe there is an appearance of a conſtant and perpe- 
tual heir. Co. Litt. 35. b. 

13. It is held in the 2 H. 3. Dower, 199. that if the heir ap- 
parent be within age, yet the endowment afſenſu patris is good. 
Note, that Littleton in the caſe of dower ad oſtium eccleſiæ 
doth put the huſband of full age; but here of the dower ex at- 
ſenſu patris he ſpeaks generally. Co. Litt. 35. b. ; 

14. The lord, of whom the land is held in chivalry, is not poſ- 
ſeſſed as a guardian againſt whom a writ of dower lies until he 
enters; of the wardſhip of the body he is poſſeſſed before ſeiſure, 
becauſe it is tranſitory. But he ir not poſſcſed of the lands until he 
enters. Becauſe it is permanent, and therefore if he does not enter, 
ſhe heir within age may aſſign deer. Co. Litt. 38. a. b. 


* — 
FL 
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(U) [Aſſigament.] 
Of what Things it may be. 
[Or what ſhe ſhall be intitled to.] 


Ct. 1F the wife recovers doxwer of a rent, ſhe ſball not have the 


the corn is in the executors, but ſubject to this condition, that if 
the heir aſſigns to her the land ſown for her dower ſhe ſhall have 
the corn; for the ſhall be in de optima poſſeſſione above the title 
of the executors. 2 Inſt. 81. | 


(C. 2) In what Caſes ſhe has Election to be en- 
dowed of one Thing, or another, or of both. 


1. Sometimes the wife may chuſe to be endowed F one land, 
or of ather land, & c. or of ſeigniory, or ot a tenancy, &c. 
or land, cr of a rent-charge, or of a rent-ſeck iſſuing thercout, &c. 
But in ſuch caſes ſhe ſhall not have dower of both, if not that 
it be in ſpecial caſes, &c. Perk. ſ. 318. 
F'tzh. 2. If a man ſeiſed of one acre of land in fee takes a wife and 
| Dower, exchanges the ſame acre of land with a flranger, for another acre 
pi. 15% of land, and the exchange is executed, and the huſband dies, 
23 E. 3. Now it is at the liberty of the wife to have dower of the acre 
S.P. by which the huſband put in exchange, or of the acre which the 
huſband took in exchange; but ſhe ſhall not have dower of both 
145+ (N). acres, Perk, ſ. 319. | | | 
S. P. ſhe | 
thall not have dower of both. —— Co. Litt. 31. b. S. P. 


*[ 256] | 

3. If there be /rd and tenant by fealty, and 12 d. rent, and the 
lord takes a wife and purchaſes the tenancy in fee and dies, in this 
caſe it ſhall be at the liberty of the wife to be endowed of the 
feigniery or of the tenancy, &c. Perk. ſ. 320. 

4. So ſhall it be if a man ſeiſed of a rent-charge in fee takes a 
wife, and purchaſes the land in fee whereout the rent is iſſuing and 
dies, it ſhall be at the liberty of the wife to be endowed of the 
land, or of the rent, &c. Perk, ſ. 320. 

5. If there be {rd and tenant by fealty, and the lord takes a wife, 
and the tenancy eſcheats unto the lord, and he enters and dies, in 
this caſe it ſhall not be at the liberty of the wife to have dower 
of the ſcigniory, or of the tenancy z but e ball be forced to take 
Fer denuer of the tenancy, and the reaſon is, becauſe that the ſeig- 
ory is determined during the coyerture, by act of law, and it 

13 
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is to no diſadvantage unto the wife to be endowed of the tenancy, 
for if ſhe be put out of pofleſſion of part thereof by a more an- 
cicnt title, the ſcigniory ſhall be revived for ſo much, and if all 
the tenancy be recovered by a more ancient title, then the ſeigni- 
ory ſhall be revived in all, &c. and then ſhe may have dowry of 
tte ſeigniory, &c. Perk, ſ. 321. | 


[(X) Aftgnment. 
How it is to be ade. 


BY 1 F a woman recovers dower of land, of which the tenant is ſole An affign- 
ſeiſed, it ought to be aſſigned by metres and bounds. 4 5 E ment of 


23 dower where 

Tz 6.] the huſband 

was lole ſeiſ- 

ed, cannot be made of the 3d or 4th part in common, but ought to be in ſeveralty. Co. Litt. 34. b. 
in principio. - 


[2. But othernays it is ahere the thing recovered is ns ſevera- n= the 
ulband was 
ble. 43 E. 3. 15. 6.] ſiiled in cn? 


mon, the wife ſhall not be endowed by metes and b:unds. Co. Litt. 32. b. 


[3. If A, ſcifed of lands in fee takes a wife, and after deviſes it Sty. 276. 
for 21 years 4% B. and dies, and after C. hi heir aſſigns to the * 


awife the third part of the land for her dower, without ſetting it Trig. 1651. 


out by meter and bounds, and the wife accepts it in ſatisfaf:on of her B. R. the 
d:wer ; though the was not bound to accept ſo in common, 1 
without ſetting it out by metes and bounds, nor the heir bound verdict 

to aſſign it but by metes and bounds, for the prejudice that may found that 
accrue to them to occupy it in common, yet inaſmuch as the O— 
third part in common is due by law, and they both conſented to widow thus, 
accept it according to law, they may by their conſent waive the ae do en- 
aſſignment by meter and bounds, which is only for their“ own ad- {;; 3" 7 5 
vantage, and accept it as it is due by law; and though the leſſee wltle lands 
for years did not agree thereto, yet the aſſignment of the tenant of the 5 _— 
freehold ſhall bind him. Trin. 1651. between Coors AND Lau- u bail died 


BERT, adjudged upon a ſpecial verdict, Intratur Somerſet. % ef. 


H. 1649. Rot. 201. ] — J. 


Nicholas 2: d Aſk. Juſtices agreed, held that it may be aſſigned generally of the third part in ſome caſes, 
and the perties may agree againſt common right, and that here both parties agreed to take dower in this 


manner; but Jerman e contra. But per Roll Ch. J. it the ſerif o/ſigns dower, and does it not per 
metas & bundas, it is error if it might have been fo aſſigned, and wheie a feme cannot be endowed per 


metas & bundas, ſhe may enter wwithout aſſignment. Sty. 277. 
* 
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[4. A rent may be reſerved for equality 4 dower, if the thing af 
ſigned be of greater value than ſhe ought to have. 17 E. 3. 10.] 

[5. But this cannot enure as a reſervation, if the wife in another 
clauſe of the deed makes a grant of the rent, without any mention in 
the deed, that the thing is of greater value. 17 E. 3. 10.] 

[6. If the guardian affigns dower, reſerving a rent for equality 
during the nonage of the heir, this is not goed, becauſe this ſhall 
not go to the heir, 17 E. 3. 10.] 
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. 7. If dower be Agne upon condition, the condition is void. 
S. Y.-\_C. 1 322 4 * 1 2 
Dom. Colthirſt. Beju. tor ſie comes in by her 
e  _ "s . . 

8. hutband. | | 


{8. If dower be afegncd of the lands, excepting the trees growing 
on the land, this is a void exception for the cauſe aforeſaid. 
Mr. Coventry at a moot cited 44 El. B. R. between BuLLock 


AND Fixcn, to be fo adjudged.} 
WES cb. [Y. If dower be affrgned With a remainder over, it is a void re- 


d. C. there- mainder, Lecauſ: the comes in by her huſband ; and when it 
mind. „ ſhould be a good remainder, it would be without a particular 
YOu, SH us 1 * _ . 

beers and Eſtate, Com. Colth. Beju.] 

1 Un is 

mage to the feme, becauſe tue dower has relation to the death of the baron. 


ro. The king may afſign dower, without limiting any eftate. 
| Fitz. Natura, 263. Da. 1. 45.] Fox 
Colin 22. II. If a woman be endowed an advorr/on, ſhe ſhall be offigned 
a. is tha: fa fh third part of the advocuſon, and not on! y the third part of the profit, 
Wall be en- (.:: nreſent ati — Þ ) Y 5 
er the ſcilicet the third preſentation. 17 E. 3. 38. b. Contra, 17 E. 3. 
tand Pre- 22. b.] 

$entation o 

and acvouw don. 


C0. Lit. 22. [I 2. If a woman recovers deter of a reftory impropriate, ⁊ubere 
8 "> there is net any glebe, the ſheriff ſball put her in paſſeſſion of the third 
endowrent part cf the tithes generally, and net of the tithes that iſſue out of 


of tithes is any third part cf lands of the pariſh in certain. Mich. 9 Jac. 


of the thizd ; 8 . 
Geat, be B. PET E Ul am. 

cauſe it is ur certain what lard hal be ſbun. 
the Countets or Oxtord's cate, held accoreingly. 


11 Rep. 25. b. Coke Ch. J. cited Paſch. 5 Jac. 


8. P. per [13. If a woman be dezvable of three maners, the fberiff may 
Cat. ard agu her one cf the marers in lieu of all three. 12 E. 4. 2. or 
EitrieroBe the moicty of a manor. Ancient Entries. Quare Impe- 
Er. Dower, - 


pl. 72. cites dit, 529. 10.] 


S. . 8 
of three acres; for if he aſſ aus the third part of every acre it would be infinite. If upon a re- 
cover in a writ cf dower de das mancriis, the her ff on an hab. fac. ſeiſinam returns that he has 


rendered ® to the feme one mays, this is not good 3 for ſhe ſhall have the third part of each. But if 
the wiit was of ail lands and terements, and there was meadow and paſture, the ſheriff may aſſign all 
the meadow; agreed by 21 the gates. Eendiows ſaid, that if the writ had been of all tenzments it 
would have been good, uhich Brown denied, Mo. 12. pl. 47. Trin. 4 & 5 P. & M. Anon. 

Ibid. 19. vi. 66. Mich. 2 1. Anon. S. P. and ſcems to be S. C. he'd accordingly. And if the 
ath:nment be made by conſert of the parties, or by aſhenment of the heir or tenant 03 the land, then 
the aſſigr ment of the one mance in tat name orf her dower of all the manors is good enough; and fo 
was the opinion of Al tie juit:ces, 


Bw” Tr. 
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5 P. Bl. (14. Se if an advoruſon be afpendant to one or more of the ſaid 
IST 1 


Ul 52. die, lune, the ſerif may aſſign one of the manors with the advoaſon 
32 L. 4. 2. arfendant in lieu of dower. 12 E. 4.] 

C15. If a woman be dewable of one manor, the ſheriff may afſign 
the third part of the manor in common in lieu of dower, without ſet- 
ting it out by metes and bounds, Ancient Entries, Quare Impedit, 
529. 10. and Quare Impedit in Dower, 1. ſo aſſigned in Chan- 
cry. J 

16. A 


Dower. 


16. A feme is endowed of a third part of the manor to which 
franchiſes are appendant, the ſhall not have the third part of the 
franchiſes ; for theſe cannot be divided. Contra where the has 
the whole manor in dower. Br. Dower, pl. 102. cites 3 E. 3. 
Itinere Derby. | | 

17. If on a recovery of the third fart in dower, the Her ofigns 
a moiety, &c. the tenant has remedy againſt the theriii by 772 or 
he may have a ſeire facias againſt the ſheriff 79 afhgn de noris. 
F. N. B. 148. (I) in the new notes there (b) cites 22 R. 2. Ex- 
ecution, 165. and fays, fre 21 H. 7. 29. 

18. If the freehold, whereof ſhe is dowable, be in the 52 on 
of divers perſons by ſeveral titles, the wite in a writ of dower 
brought againſt one of them, {hail recover but the third part of 
the freehold which is in his poſſeſhon; ſo that a man or a woman 
who hath poſſeſſion of parcel of the freehold (of which the woman 
1s dowable) ſhall not be charged according to the poſſeſſion of the 
whole frechold of which the woman is dowable; if he or e will 
not. Perk. f. 423. 

19. Dower aſſigned by ſheriff per metas, & e: and demandont re- 
fuſes, yet ſhe may enter at any time after. D. 278. b. pl. 4 
Mich. 10 & 11 Eliz. 

20. If aſſignment and grant of land be made to the feme far So if feme 
term of years, in recompence of her dower, this will not bar her; pr, 
becauſe of this ſhe is not tenant in dower, nor has ſuch eſtate in years in at. 
ſuch caſe as ſhe would have if ſhe had heen endowed, viz. an ab- lowance of 
ſolute eſtate for life. 2 And. 31. in pl. 20. Trin. 38 Eliz. Peres 


for the life 
Anon. of hirn char 

2A; - 3 if, 
theſe rents ſhall not bar her of her dower, becauſ- they are not ſuch lilkee eftates as he 1 5 7: ane in 
her dower, which the law appoints to be an cttate tor fer life. And. 288. in pl. 296. ad nem 


Paſch. 34 Eliz. Rob. 153. S. P. by Hobart Ch. J. cites 7 H. 6. 34. and 33 fl. 6. 2. 


21. The wife of one jointenant ſtiall have the Aird part of a motety, 
which her huſband purchaſed to hold in common with the heir 
of the huſband, for in this caſe her dower cannot be aſſigned by 
metes and bounds. Litt. ſ. 44. 
22. Though of many things that be DR een no diviGon 
can be made by metes and bounds, a woman cannot be endowed 
of the thing itſelf, yet a woman ſhall be endowed thereof in a 
ſpecial and certain manner. Co. Litt. 32. a. 
23. As of a mill a woman ſhall not be endowed by metes and [ 259 7 


bounds, nor in common with the heir, but either the may be en- * thoil 
zave tne 


dowed of the third tell-d, P, or de integra molendimo per quemlibet ,,. , — 
tertium menſem. Co. Litt. 32. a. the profit aſ- 
| ſigned to 


her, and ſhe ſhall have a freehold in the third part of the mill, &c, F. N. B. 49. (K) cites Mich, 
45 E. 3. Perk. f. 342. 8. P. as to the third part of the profit, cites 1 H. 3. 1. Mich» 
45 E. 3. Dower, 50. 16 Afl. 41. 11 Rep. 25. b. Coke Ch. J. cited Mich. 3 & 4 Elis. 
Bendl. L118. 120. pl. 151. ] where the aſſignment was ne 


24. Of a villein, either the third day s works, or g every third 


| week or month. Co. Litt. 32. a. 


25. Of the third part of the profit of Hallage. Co. Litt. 32. 6 
26. 


r 


$4. nad 3 * 
* 
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Palm. 264. 
S. 


S. P. Toth. 
148. Cites 
25 Eliz. 
Wild v. 
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26. Of the third part of the profits of a "aq" Co, Litt. 32. a. 

28. Of the third part of the profits of the oflice of mar/hal/ea, 
Co. Litt. 32. a. | 

29. Of the third part of the profits of the leeping a park. Co. 


Jt. 32. . 


30. Of the third part of the profits of a dove-houſe. Co. 


Litt. 32. a. 
31. Of the third part of the profits of a pi/cary, viz. tertium 
piſcem, vel jactum rctis tertium. Co. Litt. 32. a. | 


32. Of the third part of the profits of courts ſines, keriots, &c. 


Co. Litt. 32. a. 
33. If the wife be intitled to have dower of three acres of 


marth, every one of the value of 12d. and the heir by his induſtry 
and charge makes it good meadow, every acre of 10 8. value, the 
wife ſhall have her dower according to the improved value, and 
not according to the value as it was in her huſband's time; for 
her title is to the quantity of the land, viz. one juſt third part. 
Co. Litt. 32. a. | 

34. And the like law it is if the heir improve the value of the 
land by building. Co. Litt. 32. a. 

5. And on the other fide, if the value be impaired in the time 
of the heir, ſhe ſhall be endowed according to the value at the 
time of the aſſignment, and not according to the value as it was 
in the time of her huſband. Co. Litt. 32. a. | 

36. There needs neither livery of ſciſin nor writing to any aſſign- 
ment of dower, becauſe it is due of common right. Co. 
Litt. 35. a. 

37. Both of dower ad oſtium eccleſiæ, and ex aſſenſu patris, 
the certainty muſt be expreſſed. Co. Litt. 35. b. 

38. Dower demanded of the third part of tithes of ⁊u² and 


Lamb in three ſeveral towns, and it was demanded of the Court 


how the ſheriff ſhould deliver ſeiſin; and the Court held it the 
beſt way for the ſheriff to deliver the third part of the tenth part, 
and the third tenth lamb, viz. the zoth lamb. Brownl. 126, 


Mich. 9 Jac. Anon. | 
39. Writ of dower of 7ithes ought to be brought of the 2hird 


ſpeaf. Roll. Rep. 68. per Coke Ch. J. Trin. 12 Jac. B. R. 


40. Upon an habere facias ſeiſinam in dower, the theriff returned 
quod habere fecit ſeiſinam de tertia parte of the honour, hundreds, te- 


nements, & c. viz. de uno tenemento ſive firma in C. wat” Weſlon- - 


arm, in tenura J. S. and 12 other tenements by copy ; and it was 
held, that this being in an aſſignment of dower, and only the re- 
turn of the ſheriff, was certain enough, and that there needed 
not ſuch preciſe certainty therein as in declarations and indick- 
ments; adjudged. Cro. J. 621. Mich. 18 Jac. Sir Charles 
Howard v. Sir William Cavendiſh. 

41. Commiſſion out of Chancery was ordered to aſſign thirds for 
dower. Chan. Rep. 38. 7 Car, 1. Huddleſtone v. Huddle- 
ſtone. | 
42. Error of a judgment in dower of the third part of a mill 


and kiln, and two acres of land, where the judgment was to re- 
| | cover 


f 
q 
4 
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cover ſeiſin of the third part of the aforeſaid tenements /everally 
per metas & bundas, and the error aſſigned was, that it could not 
be per metas & bundas of the mill and kiln, for if it thould, 
neither of the parties could uſe his part, but that the judgment 
ought to be de tertia parte tantum ; and the judgment was reverſ- 
ed. Lev. 282. Paſch. 18 Car. 2. B. R. Gilpin v. Cookton. 

43. Where a writ of dower was brought againſi ſeveral pur- 
chaſers, the Court directed that the ſheriff ſhould charge then al 
proportionably, though otherwiſe the ſheriff might have charged all 

cout of one party, and the party could have no remedy at law; 

but in equity they ought to be all equally charged; and therefore 
the Court gave this direction. Freem. Rep. 227. pl. 234. 
Paſch. 1677. Anon. 

44. Equity will relieve againſt a fraudulent and partial affign- 2 Chan. 
ment of dower by the ſheritt, Vern. 218. pl. 216. Hill. 1633. Ma 160. 
Hoby v. Hoby. 


(Y) Aſſignment of Dower again? common Right, 
= in lieu of Dower. 


What it is. 


Fr. > aſſign dower / an advaw/on is againſt common right, see (x), 
for ſhe ought to have the third preſentation of common pl. 1. 

right. 12 E. 4. 2.] 

- [2. So an aſſignment gf rent out of land is againſt common right, This ie 


ſeems is to 


12 E. 4. 2.] | be intende1 
out of other lands, See (Z}, pl. 7. 


JZ. An aſſignment all the wood, or all the meadoww in lieu of Upon an ha- 
all the ⁊uoad, meadow, paſture, and arable, is not againſt common — 
right, but common right is the third part of each. 1 2 Ed. 4. 2. 6. ] on recovery 

| of dower of 
three marors, reſoly®© d the ſheriff cannot give her ſeifin of one manor, but he muſt give her ſeiſin of 
the third part of every manor ; but if the recovery be of all lands, viz. meadow, &c. paſture, the ſhe- 
Titf may aſſign her do wer in the meadow only. Mo. 12. pl. 47. Trin. 4 & 5 P. & M. Anon. 


[4. If ſhe be doww®3le of three manors, and ſhe accepts of the heir 
ene manor in dower allowa nce of all, this is an endowment againſt 
common right, 18 H. 6. 27. 19 E. 3. Quare Impedit, 154.] 

5. A feme was endowed of the moiety of the rent, by reaſon of 
the cuſtom of the land out of which the rent iſſued, Br, Rents, 
Pl. 20. cites 4 E. 3. 

6. In dower the tenant plended a fine levied by the prior of N. of 
the ſame rent of 201. of which doawer is demanded, to F. M. and his 
heirs, upon condition, that if the heir, er any heir of J. M. fhall be 
within age at the ti me of the death of his anceſior, that then the grantor 
and his ſucceſſors ſh all be diſcharged of the payment of the rent during 
the nonage, and ſaid, that the laren died, I. his ſen within age; L 261 
judgment if dowey during his nonage; for the rent is ceaſed 

during 


261 Dower. 


during the nonage, and yet the feme recovered dower by award 
and ceſſet executio during the nonage, and therefore error was 
brought in B. R. Brook ſays, to what end the writ of error was 
taken? for it ſeems that it is a good judgment. Br. Dower, 
pl. 51. cites 23 E. 3. 19. | 


(Zz) What Perſon may aſſign it. 
[Acainſt Common Right.] 
Tr. TH E /eriff cannot aſſign dower againſt common right. 


12 E. 4. 2. conta 18 H. 6. 27.] 
[2. The heir may. 12 E. 4. 2. b. 26 Aſſ. 41. 
[3. And / the right tenant of the land may. 12 E. 4. 2. b.] 
[4. The fberif may aſſign a rent in lieu of dower. 20 Aſſ. 41. 
Dower can= [y. If the her be in award to the king, and the wife is to be en- 
not be l- dowed in Chancery the Chancery may aſſign a rent de novo to her 


. 5 N offi 
. of the land of which ſhe is dowable, in lieu of dower, and this 


valeſs where ſhall bind the heir. 26 Aſſ. 41.] | 
. wage [6. S/ if a writ be directed out of Chancery to the eſcheator to 


the King's : . 
tenant is in deliver to the wife ten marks rent, and land in the name of dower, 


ward, and and the eſcheator aſſigns e her five marks land, and five marks rent 
wy cam de novo out of other land of which ſbe is dowwable, this ſhall bind the 
in court, heir. 26 Aſſ. 41. adjudged by all the juſtices.) | 
which is : 

more uſual, or a writ ta the eſch-ator to do it, cites F. N. B. 263. If it had been ſaid, that the heir 
Dad afligned in obedience to the Cecree, it might have been good, but in ſuch caſe the tenant had been 
in by the aſſignment, and not by the decree ; per Hoit Ch. J. in delivering the opinion cf the Court. 
Ld. Raym. Rep. 784. Trin. 1 Ann. in cate of Smith v. Angel. 1 Salk. 354, 255. pl. 1. S. C. 
and Holt Cb. J. held it plain, that no eftate or intereſt veſted in the wife by the decree in Chancery. 
7 Mod. 43. S. C. Jenk 9. pl. 17. cites 7 Aſſ. 48. Firzh. Dower, 78. and 26 Aff. 4. 
{but it ſeems miſprinted, and ſhould be 26 Aff. according to Roll]. 


— zue, [{7. A rent out of the ſame land may be aſſigned in lieu of 
i271 IN Cill-e 

8 dower. 7 H. 6. 34. b. 26 Aſſ. 41. 

znign a rent ont of the lands and tenernents which he hath in ward, in allowance of dower, and it is 


good. Co. Litt. 39 4. 


8. If tenant in tail aſſigns a rent out of the Jand in lieu of | 
dower, this ſhall bind his iſſue, unleſs it amount to more than a 


third part; per 2 judges, And. 288. Paſch. 24 Eliz. Bickly : 

v. Bickly. ] 
Co. Litt. 25- 9. Alignment of dower made by a diſſeifor is good, and ſhall t 
* = or not be avoided, if it be not made by covin or fraud, if the wo- 1 
if it be not man have right to have the thing in dower. Perk. ſ. 394. a 
—— —— Br. Damages, pl. 96. cites 12 Aff. 20. S. P S. C. cited per Cur. fe 
2 Rep. 67. a. for it is a lawiul act. 5 
Co.Litt.35 10. If a diſſeiſor, abator, or intruder, be of land by covir of the B 
4 * woman who has right to have dnwer of the ſame land, and ſuch th. 
7  difſeifor, abator, or iutruder, endow the ſame woman, the diſ- a 


8 ſeiſee 


Dober. 


ſeiſee who has right unto the land, may avoid and defeat ſuch 
dower by his entry into the land, &c. Perk. ſ. 395. 

11. If J. S. be zenant of land unto which a woman has right 
to have dower, and he is dfc;/ed of the fame land by the woman 
and a firanger, or by the woman alone, and afterwards ſhe is en- 
dowed of the ſame land by one who is in the land by her and rhe 
ether joint difſeifor, or by one of them, ſuch endowment may be 
avoided by the entry of the diſſeiſee, becauſe ſhe ſhall not take 
advantage of the wrong of which ſhe herſelf was party, &c. 
Perk. f. 396. 

12. It an aſſignment of rent be made unto a woman in allow- 
ance of dower, which ſhe ought to have of the fame land, by 4 
diſſciſor, abator, or intruder, the diſſeiſee, or he who has right 
unto the land, ſhall not be bound by ſuch aſſignment, notwith- 
ſtanding that it be without any covin of the woman, &c. 
Perk. 1. 398. | 

13. Aſſignment of dower by a guardian in ſocage is not good, 
as it ſecms, becauſe a writ of dower does not lie againſt him. 
Perk. f. 404. | 

14. The ſame law is of tenant by elegit, tenant by ſtatute mer- 
chant, tenant by ſtatute ſtaple, and by leſſee for years, &c, 
Perk. f. 404. 

15. But if made by him who has the freehold it is good, if it be 
of ſuch a thing as may be aſſigned, and of which ſhe has right 
to have dower; and though ſhe has not right to have dower 
thercof, yet it ſhall ſtand good, until it be defeated and avoid- 
ed, &c. Perk. ſ. 404. 

16. It muf? be made by him that is tenant of the land, but herein 
certain diver/itics are to be obſerved; if two or more be jointe- 
nants of lands, the one of them may aſſign dower to the wite of a 
third part in certainty, and this ſhall bind his companion, be- 
cauſe they were compellable to do the ſame by law. Co. Litt. 


34. b. 35. a. | 


Dower, 110. and 10 L. 2. 


17. But if one of them aſſign a rent out of the land to the wiſe, 
this ſhall not bind his companion, becauſe he was not compella— 
ble by the law thereunto. Co. Litt. 35. a. 

18. If the huſband makes /everal fesfments of ſeveral parcels, 
and dies, and the one feeffee aſſigns dauer to the wite of parcel of 
land in ſatisfaction of all the dower which the oug!:t to have in 
the land of the other feoffee, the other teoffees thait take no be- 
nefit of this aſſignment, becauſe they are ſtrangers thereunto 
and cannot plead the ſame. Co. Litt. 35. a. 

19. But in that caſe, if the huſband dies ſciſed of other lands in 
fee-ſimple, and the fame deſcent to his heir, and the heir exdorvs 
the 7 * in certain of thoſe lands, in full fatisfa&ton of all the dower 
that ſhe ought to have, as well in the lands of the feoftees as in 
his own lands, this aſſignment is good, and the ſeveral feoffees 
ſhall take advantage of it and therefore if the wife bring a 
writ of dower againſt any of them, they may vouch the heir, and 


Vor.. IX. U he 


Co. Litt. 35. 
As 8. Ps 


Perk. 1.297. 
S. P. 
2 Rep. 67. 
a. S. P. per 
Cur. cites 
7 H. 6. 34. 
8 E. 3. 38. 
Fitzh. 
Dower, 139. 


Ferk. ſ. 297. 
8. P. 


9 Rep. 18. 
b. in Bed- 
ingheld's 

| caſe, 


> Ep tm nf Si, . 


262 | Dower. 


he may plead the aſhgnment which he himſelf has made in ſafety 
of himſelf, leſt they thuuld recover in value againſt him, ſo as 
there is a privity in this reſpect between the heir and the feoffees, 
and by this means the fame may be pleaded by the heir that 
made it; and fo it is adjudged in our books, Co, Litt. 35. a. 


- 


[263 ] (A. a) Aſſignment [of] Common Right. 


— — 
Fol. 6855 . How 

5 | 3 
2 And. 30. [I. IF a man aſſigns a rent out of land of which ſhe is dow- 
BY PU 4 . . g . . 
= 2 able upon condition, in lieu of dower, this is not good, for 
S. C. the ſhe ought to have it free of any condition, as ſhe ſhould have 


condition = the land. Maſter Bridgman, at a moot in aula cited a report, 
derne, 27 Eliz. B. between WENTWORTH xD WENTWORTH, to be fo 
arrear at the adjudged.) 

day, it ſhould 

craſe and determine, and that then ſhe ſhould have her dower ; ard all the Court held that it did not 
bar her of her dower ; for if the aſſignment bars the feme of her dower, the ought to have ſuch eſtate 
in the thing aſſigned as ſhe thould have in the dower, which is an abſolute eſtate for her life, and if it 
Cro. E. 451. pl. 18. S. C. adjudged for the demandant. —— 
See X) pl. 7. S. FP. 


be not ſhe thali not be barred, 
Noy, 55. S. C. adjudged for the demandant. 


[2. A rent out of the fame land may be aſſigned in lieu of dower 


zoithout deed. 12 H. 4. 17. b. 7 H. 6. 33. b.) 
3. The aſſignment muſt be abhelute, and not conditional, or 


ſub ect to any limitations. Co. Litt. 34. b. ad finem. 


(B. a) What Things may be aſſigned in lieu of 


Dower, 
[And how without Deed. ] 
[And what Actions be for ſuch Things.] 
[And Pleadings. ] 


Pr. Dower, [I. AN aſſiſe lies for rent offgned without deed out of land of 
2 cites which ſhe is doꝛuable (therefore it is in lieu of dower). { 
F | 4 
Br. Afiſe, [z. [But] an aſſiſe lies net for rent aſſigned without deed out 
pl. 6. S. C. f other land of which ſhe is not dowable (therefore it is void and 4 
1 not in lieu). 33 H. 6. 2. b. Perkins, ſ. 407.) 
divers ſet j eants; and it is there ſaid that the like matter is 7 H. 6. 1 
| | 7s 
3. In dower the defendant pleaded that he had aſſigned to the be 
wite 20 acres of corn out of the land in name of recompence of her i 
d:wer ; and held a good bar, as well as of rent, or any other Bu 
profit out of the land. Mo. 59. pl. 167. Trin. 6 Eliz. Anon. 
4. The reſervation of an horſe or ſheep is a good refcrvation of ag 
rent, yet aſſignment of an horie or ſheep in licu of dower is not Clu 


good, 


Dower. 


good. For it is not f the nature of the fil. Mo. 59, pl. 165, 
Irin. 6 Eliz. 

5. Commun of paſture fer tus cocus 18 good in name of recom- 
pence of dower. Mo. 59. pl. 167. Trin. 6 Eliz. Anon. 

6. In dower brou;cht by the wife of Beamont, Maſter of the 
Rolls, in the time of E. 6. the defendant ſaid, that he himſelf 
before the writ brought did affgn a rent of 107. per annum to the 
demandant, in recompence ef her dauer, upon which the demand- 
ant did demur in law; and the cauſe was, becauſe the tenant 
had net ſhewed what eftate he had in the lands at the time of the grant- 
ing of the rent, as to ſay that he was ſeiſed in fee, and granted 
the ſaid rent; / as it might appear to the Court upon the plea, 
that the tenant had a lawful power to grant fuch a rent, which was 
_ granted by the whole Court, and the demurrer holden good. 
2. Le. 10. pl. 15. Hill. 20 Eliz. C. B. Beamont v. Dean. 

7. Upon an aſſignment of part of the lands in dower, the Heir by 
parol may aſſign a way through the ether parts, Adjudged 2 Roll, 
Rep. 475. Mich. 22 Jac. White v. Robinſon, 


(C. a) In what Caſes a Woman ſhall be #2oice en- 
| dowed, 5 


[ Eviction. ] 


Ci. | F a woman be endowed, and after her dewwer is evifted by 
an elder title, ſhe ſhall have a new writ of dower, and 
mall be endowed of the other two parts. 43 Aft. 32. admitted.) 


* 264 


D. 261. b. 
pl. 11. 8. Co 
ruled ac- 
Corginglys 


Br. Scirg 
Facias, 

pl. 16r. 
cites S. C. 
— F. N. B. 


149. (M). S. P. and Ibid. in the new notes there (c) ſays, ſee 4 E. 3. 25. 36. 50 E. 3. 7. yet 
there ſeems to be this diverſity, if a feme be endowed by a diſſeiſor, ſie ſhall have the warranty, &c. 
but if ſhe recovers the lands only which are granted over by the heir, ſhe has loſt her warranty again 


the grantee. 7 E. 3. 7. 21 E. 3. 48. 10 E. 3. Quid Juris, 41.———Perk. ſ. 418. 
in ſpecial caſes, 

[2. If a woman brings a «vrit of dower againſt the tenant of the 
land, who vofiches the heir in the ſame county, and the woman re- 
covers againſt the heir if he hath, and if not, againſt the tenant, and 
the woman ſues execution againſt the heir, and after thts is en 
by an elder title, ſhe ſhall have a ſcire facias upon the firſt ro- 
covery againſt the tenant to be endowed of the two parts. 
43 Aſſ. 32.] 

C3. The /me law if the firſt endeaumeut was in Chancery. 
43 Aſſ. 32. adjudged.) ; 

4. Feme tenant of the king is endowed in Chancery during the 
nonage of the heir, and after the heir has livery, and after the fem? 
is evifted, the ſhall have ſcire facias ts have the land re-ſoifod, and 10 
be endowed of other two parts, and when the heir is vouched in the 
ſame county the feme ſhall recover dower of the land of the heir. 
Br. Dower, pl. 65. cites 43 Af. 32. 

5. If a woman after the death of her huſband entereth and 
agrees to dowwer ex afſenſu patris, or ad eflium eccle/1e, the is con- 


cluded to claim any dower by the common law; but if ſhe will, 
U 2 the 


S. P. unieſs 


Pr. Scire 
acias, 

pl. 161, 

Cites S. Co 


Br. Scire 
Facias, 

pl. 161. 
Cites 8. C. 
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And this is 
the reaſon, 
that when 
the feme 
brings writ 
ot CUWer 
againſt the 
aijence of 
the baron, 
&c. and he 


Dower. 


ſhe may refuſe the dower ad oſtium ec eleſte, &c. and then ſhe 
may be endowed according to the courſe of the common law, 
Litt. ſ. 41. 

6. If a man ſeifed of tav9 acres of land in fee by rightful title, and 
of ancther acre by difſeiſin, t takes a wife and dies, and his heir en- 
ters and * a//;gns the acre wwhich his anceſtor had by difſeiſin unto the 
wife in name of dower, in allowance of all the freehold which 
her huſband had, &c. and the difoiſee enters inis the acre aſſigned 
unto her and puts her out, the thall be new endowed of the 
third part of the two acres which her huſband had by rightful 
title, in ſuch manner as if the other acre had never been in the 
poſſeſſion of her huſband, &c. Perk. ſ. 419. 

7. If tenant in tail male a eſeont! inuauce in fee, and the die - 
tinuee taketh a i and hath i ſue and dieth, and the diſcontinuee 
1s not ſeiſed of any other thing during the coverture, of which his 
quife 15 Hunde, and his ij iſſue enters, againit whom his msther bring— 
eth a writ of deer and recovers, and hath execution of the third 
part by metes and bounds, and the % in tail bringeth a formedon 
againſt the tenant in dower, and /e vouches the iſſue of the diſ- 
entinuce, awwhs enters into the warranty and lofeth, and the demandant 
had execution. Now, the tenant in dower ſhall be new endowed 
of the third part of the two parts which remain, &c. notwith- 
ſtanding that his iſſue hath enfeoffed a ſtranger of part thereof, 
or of all. For notwithſtanding that the poſſeſſion which her huſ- 

and had (whereof the is dow able) be defeaſible, yet ſhe thall have 
Gower thercof until it be detcate d, &c. Perk. f. 420. 

8. If a woman endow ed Rs 1 by action tried her dower, if 
the prays aid of him in reverſion, ſhe thall be new endowed of that 
which remaineth. F. N. B. 149. (M). 

9. If the bars alters parcel of his lands during the coverture and 
dies, and the heir enters int; _ e reſidue, and allows his mother parcel 
of the lands, which remain, in recompense of all her der, and the 

aſter brings action of dower againſt the alience of other lands, he 
fall plead. this a{/ienment and bar her of her dower; but if the 
executor of the baron aſſigns to the feme parcel of the lands 
aliened in recompence of her dower, the heir nor the other 
tcofices of the baron ſhall not plead it; per Dyer. Mo. 25, 26. 
in pl. 86. Trin. 3 Eliz. ſaid that it had been ſo adjudged. 

Io. B. ſeiſed of land in fee Yates 79 wife J. and enfeoffs C. in 
fee, who tokes Alice to wwije; C. dies, Alice is ended, B. dies, J. 
recovers dower againſt Alice and dics, Alice ſhall enjoy the land 


again during life. Co. Litt. 42. a. 


11. If the is endowed of the immediate eflate deſcended from the 
baron to the heir, and the is impleaded afterwards, the ſhall vouch 
the heir and ſhall be newly endowed of other lands which the 
heir has; but if ſhe is endowed by the alienee of the baron or of 
the heir, and the is after impleaded, the ſhall not vouch the alience 
to be newly endowed. 9 Rep. 17. b. Hill. 28 Eliz. per Cur. 
in Bedingheld's caſe. 


vouches the heir, the demandant may ſhew that the he'r has land: de ſcended to him in the ſame county 
(5 r to anot! £r county the or: ginal Goes not extend) Jy and pray d that (he may be cudowed ot liis Cſtate, 
* this is for the benefit of bis voucher to be newly endowede Ib.d, 17. b 


Do wer. 


(D. a) hat Charges made by the Huſband, or 
other, and upon what Things, the Wife ſhall avoid. 


['1. 8 Eliz. 251. a man takes a wife, having a manor in 

* which is a cuſtom, that the lord ſuperviſor, or deputy, 
may demiſe by copy, and deviſes, that two ſhould make cuflomary 
eſtates for the payment of his debts, and dies, the two hold courts in 
their own name, and grant copies in reverſton according to the cuſtom, 
the wife hath one of the copyhslds affigned to her for her dower, and 
per Curiam ſhe ſhall avoid this grant.} 


[2. Co. 4. 26 Eliz. 24. the lord of a copyhold manor, within In what 
which there were many c:pyholders for life, took wife, a copyholder — = 


died, and the lord granted it to another, and died, and adjudged, have dower 
that the wife ſhould not avaid this grant in a writ of dower, be- of copybold 
cauſe the cuſtom was before the title of dower, and the ſaid opi- T Sn 
nion of 8 El. cited contra.) (E. e). 
C3. If the wife accepts dowwer, of the heir againſt common right, ſhe A man ſeif- 


ſhall hold it ſubject to the charges of her huiband. 18 H. 6. 27.7] el of lands 


in tee takes 
a wife, and grants a rent-charge, and after makes a fcoffment, and takes back an eftate-tail and dies. 
The wife recovers dower againſt the iflue in tail by red.ition ; the wife makes a ſurmiſe that her huſ- 
band died ſeiſed, and prays a writ to inquire of the damages, and it is granted to her; in this caſe ſhe 
holds the lands charged with the rent-charge, for by her prayer ſhe accepts herſelf dowable of the ſecond 
eſtate ; for of the firſt eſtate whereof ſhe was dowable her huſband died not ſeiſed, and ſo ſhe had c n- 
cluded herſelf. Wherefore if the rent-charge be more to her detriment than the damages beneficial to 


her, it is good for her in that caſe to make no ſuch prayer. Co. Litt. 33. a. 


LA. But 2therawiſe it is if ſhe be endowed againſt common right 
by the ſheriff. 18 H. 6. 27.] | 

C5. If the huſband grants a rent out of four manors, and dies, and pry = 
his wife is endowed by the heir of one manor in lieu of all, the ſhall "I 


hold it diſcharged. 19 E. 3. Quare Impedit, 154. per Thorpe.] If man be 
ſeiſed of 


three manors of equal value and tiketh wife, and charge one of the manors with a rent-charge and dies, 
ſhe may by the proviſion of the law take a third part of all the manors and hold the:n diſcharged ; but if 
the will accept the entire manor charged, it is hoiden that ſhe ſhall hold it charged. Co. Litt. 173. a. 
% 
(6. If A. feiſed in tail of a manor to which an advowwſon is ap- 
pendant, grants the next preſentation to the church of B. and after 
takes C. to wife, and dies, and the wife is endowed of this manor 
awith the appurtenances in lieu of all her dower, and after the church 
is void, te whether the may preſent and avoid the grant made 
before the coverture.] | 
7. The dower of a wife who was married after a ſtatute or re- 
cognizance achneawledord, ſhall be extended; but if the title of 
dower precede the ſtatute or recognizance, it is not liable at all 
to ſuch ſtatute or recognizance. Jenk. 26. pl. 69. cites 8 E. 1. 
Fitzh. Aſſiſe, 417. | | 
8. W. brought a writ of dower againſt B. C. leſſee for years 
by /-ae of the huſband rendering rent before the coverture, prayed 
to be received for his term. The wife recovers and had judg- f 267 ] 
ment. By the Court the leaſe of C. is ſaved by 21 H. 8. cap. 16. 
U 3 and 
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and the Court adviſed, that an habere facias ſciſinam ſhall be award. 
ed to the therift to put the wife in poſleilion, with a proviſo quad 
ten” ad termin” annor'nen expellatur. And. Beamond ſaid, that 
Y * it was ſo ſaid. Noy, 65. Whitley v. Beſt. 
F. N. B. 257. . Tenant in dower all met be diſtrained for a debt due to the 
() oo Ki - 35 the huſband in his life- time in the lands which ſhe holds in 
writ in the Lower: Co. Litt. 31. a. 
Regiiter di- 
rected to the ſheriff), that he do not diftrain the wife who holds lands in dower for the debts of the huſ- 
band which he owed to the King befere the centract ef marriage between bim ard bis wwife, and the may 
have ſuch writ out of the Chancery directed unto the treaſurer and barons of the Exchequer, command- 
ing them that they inquire thereof, and if they find the ſame, that they ſurceate and diicharge the 
Vite, 

10. The endowments by mates and bounds according to common 
rig't is more beneficial to the wife than to be endowed again come 
mon right; for there be all hald the land charged, in reſpect + 4 
a charge made after her title of d:xcer. Co. Litt. 32. b. 

11. If baren and feme grant a rent-charge by fine out of land, or 
make a leaf? for years, rendering rent to the baron and his heirs, 
and afrerwards the icme recovers dower, ſhe thall hold the land 

charged. 10 Rep. 49. b. Mich. 10 Jac. in Lampet's caſe. 


(E. a) Attendancy. 


On, Lt. Enant in dower a meſralty ſhall be attendant to the heir 
2” , Nt E — [ od 

oy _ for the third part of that which the rent is over. 
*—9 4418 <5 = 


tenanttakes 1 H. 4. 3.0 


ſeme 2 4 N 
dies without he! 7 and afterwards the meſre enters into the land and endows the wife of the third part; 
whether te wife ſhall pay to the third part of the fervices which were due betweer her baron and the 


meine, or the third part of the ſervices wh ch are berw cen the meine and the lord paramount ; dubitatur 
deilw. 129. a» b. pl. 98. Catus iucerti temporis. Anon. 


[2. [But] if a woman be endowed of a mefnalty, the heir 
cannot diſtrain the evaman for the third part which fhe ought to pay him. 

1H. 4 3 ; 

3. Feme tenant in dower ſhall hold of the heir pro particula, 
and he ſhall make avowry for the portion upon her, and it is a 
gord plea for her that the heir holds by leſs ſervices. Br. Tenure, 
pl. hes” cites Fitzh. Avowry, 173. 3 E. 3. 

4. Ard if great grandfather, grandfather, father, and ſon, are, 
and the 4%d gives the ſervices to the grandfather and his feme in tail, 
and the great grandfather attorns, and the grandfather dies in the 
life of the great grandfather, and the eme has if/ue, and the great 
grandfather dies, and the i ue enters and dees the ſervices to his mo- 
ther, and after he and his mother dies, and the fon enters and endows 
his mather ; quzre if the ſhall be attendant of any ſervices, be- 
cauſe the ſervices which the baron did are now ſuſpended in 
the tenancy by the deſcending of the land held by the great 
grandfather to the iſſue in tail, who is heir to the great grairl- 
father who was tertenant, Er. 'Lenures, pl. 84. cites Fitzh. Avow- 


17, 173. 3 E. 3. 
5, Where 


Dower. 


r, Where a man gives in tail rendering certain ſervices, and the 
donce takes feme, and dies without iſe, and the feme is endowed, 
ſhe ſhall render the third part of the ſervices, and the donor 
may avow for them, and yet the tail 1s extinct, Br. 'Tenures, 
pl. 82. cites 10 E. 3. Avowry, 159. 

6. Where tenant in tail dies qvithout iſſue, the donor enters, the 
ene of the tenant in tail recovers d5wwer and has execution, ſhe ſhall 


57 


* 
render the third part of the ſervices to the donor, Br. Extinguiſh- 
ment, pl. 31. cites 34 All. 15. 

. $7 where there is rd and tenant, and the tenant dies awith- 
Heir, fo that the land cheats, and after the feme of the tenant 
75 endowed, &c. Ibid. 


7 $1 41 
n is 4 E. — 0 
lein, &c. aud the abt of the party, as ieignory purchaſed in fee, &c. 


8. Contra where the lord purchaſes the tenancy in fee, and the ſeme 
ef the tenant is after ended, ſhe ſhall not render any thing; for 
the two firſt caſes of the death are the act of the law, and the 
caſe of the purchaſe or ſuing proceſs of forejudger in writ of 
meſne, &c. are the acts of the party and his folly. Ibid. 

9. Where tenant in tail dies without iſſue, and the feme is 
endowed, or if lord and tenant are, and the tenant dies without 
heir, the lord may enter by eſcheat. And in the other caſe the 
donor entered, the teme, the tenant, or the feme of the tenant 
in tail recovers dower, and has execution, ſhe fhall hald by the third 
part of the ſervices; for this 18 the act of God or of the law; 
contra awhere the lord purchaſes the land in fee, and fhe is endowed, 
ſhe thall render nothing to the lord, for it is his own act and 
folly. Br. Tenures, pl. 33. cites 34 Aſſ. 15. | 
10. It a man holds by homage and fealty, and 10s. rent, and 
makes a gift ia frant marriage of the ſame land fo held ith his ſifter, 
and after the donee in the fourth degree taxes feme and has iſſue and 
dies, and his iſſue enters and endows the mether of the pefſefſion of his 
father, the queition was, if the mother ſhall pay the third part 
of the rent to the heir as he pays over to the donor? or whether 
ſhe ſhall hold this third part difcharged during her life ? it was 
argued that ſhe ſhall hold it diſcharged ; but Keble was of opinion 
that ſhe thould pay the third part of the rent to the heir, 
Keilw. 124. a. pl. 80. Caſus incerti temporis. Anon, 

11. If there be rd, meſue, and tenant, and the meſne grants to the 
tenant to acquit him againſ{ the lord and bis heirs; the lord dies, his 
wife has the ſeignicry aſſigned 10 her for her dower, and diſtrains the te- 
nant, although the grant was to acquit him againit the lord and 
his heirs only; yet becauſe dhe continued the eſtate of her huſ- 
band, and the reverſion remained in the heir, this grant of acquit= 
tal did extend to the wife, Co. Litt. 241. a. 

12. A man makes a gift in tail, reſerving 20s. rent, and dies, 
the donee takes wiſe and dies qwithout iſſue; the heir of the donor 
enters and endows the wife; ſhe is ſo in of the eſtate of her 
huſband, that although the eſtate tail be ſpent, and the rent 
reſerved thereupon determined, yet after ſhe be endowed the 

| 4 ſhall 


268 


8. p. Br. 
Dower, 
pl. 64. cites 


34 E. 3. 15» 


S. P. and 
yet in theſe 
caſes the 
ſeigniory 
was once ex- 


2 For there is a diverſity betevecen the act of the law, as 2 dying without iſſue or without 


Br, Dower, 
pl. 64. cites 
34 E. 3. 
15 & 23 E. 3. 
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ſhall be attendant to the heir in reſpect of the ſaid rent; and 
ſo it is of lord and tenant, the wife that is endowed ſhall be at- 
tendant for the due ſervices, but if any ſervices be incroached, 
although the incroachment thall bind the heir, yet the wife hall 
be contributary, but ſor the ſervices of right due. Co. Litt. 241. a. 


[ 269 J (F. a) Ex Aſſenſu Patris, &c. 


* Theori- 1. A N infant being in « ward at the ove 9 18 years * by af- 
Saal ha the ſent of his guardian, and endowed her ad oftium ecclefie ; it 
an Was adjudg 2cd a good endowment though the baron died before the 
(not), whi ch che age of 21, becauſe he“ was paſſed the age of 14, and that 
15 725 nie, the marriage was with conſent of his guardian. Fitzh. Dower, 
pl. 197. cites Paſch. 9 H. 3. 


be miſprinted. 
Co. Litt. 36. 2. Aſſignment of dower ex aſſenſu patris, this ſhall be by 


— Pm deed; for otherwiſe the franktenement of the father cannot pals, 
tes and aſſent lies not in averment but in ſpecialty, and here frant- 


eue ad tenement paſſes without livery of ſciſiu: quod nota. Br. Dower, 


c Set 

11 pl. 7. cites 40 E. 3. 43. 

previny bis off nt and conſent, for his f echold ſhall be böunden thereby, and livery and ſeiſin ſhall not 
de made the rent, and the father may well make ſuch a deed unto his ſon's wife, &c. and yet in ancient 
books fuch afilcat and conſent has been tried by proofs, but the law is contrary at this day. Puk. 


1. 442. 


+ coin. 3. In the ſame manner as there is dower ex aſſenſu patris, in 
35-2. S. P. the ſame manner and form there is dower + ex aſlenſu matris, 


Si h d . . 
1. os. mutatis mutandis. Perk. ſ. 441. 

800d.— 
S. P. 4. But there is no dower ex affenſu fratris nec conſanguinet. 
——— rom gh Ibid. 
The Lf 5. Such endowments curht te be made a after aſſiance 
edition of made betwixt them at the church door, or in the church, if the 
3 marriages are uſed to be in the church, &c. Perk. ſ. 442. 

} 4. 
9 H. 3. Dower, 19. and 18 E. 2, Dower, 167, Contra. But Dower, 19. is neither the S. C. nor 
the S. P. and Dower, 167. is the S. C. of 8 E. 2. and folikewile is pl. 168. but neither of them is 
S. P. But Dower, 191. cites Trin. 9 H. 3. and is that on iſſue as to the aſſent of the mother, &c. 
1c was found againſt the demancant, by which ſhe was barred. But Dower, 134. cites 29 E. 3. is an 
inference drawn from that caſe, viz. that a man cannot endow his feme ex aſſenſu of any other than 
Lis father; for that ſhe ſhail not have wilt of dower ex aſſenſu conſanguinei. 


1 Fitz. 6. And yet it has been holden in ancient books, that where the 
3 fon is heir apparent unto his father (and ſo he ought to be, for 
cites anno Tuch endowment made unto the wife of the ſecond ſon is nothing 
2 J. 3.— worth), + if he marries againſt his father's will, and afterwards 
(L) 5. 5 evithin * weeks after the marriage, the ſame ſon endows his 
evife, awith the Hen, of his father, of the lands and tenements of 
the father, &c. it was holden that the ſame was a good en- 
dowraent, &c, Perk. ſ. 44 

Liet. f. 40. 7. Where the „ ex aſſenſu patris, vel matris, is 
nd -% , good and ſufficient in law, the wife of the fon immediately after 
5. . the death of her huſband, in the life of the huſtand's father, may 


(ler 


Dower, 


enter into the ſame lands ſo aſſigned unto her in dower, &c. 
Perk. ſ. 444. 

8. Se if the ſon endows his wife with the aſſent of the father, 
of lands of the father which he held jointly in fee with a flranger at 
the time of his aſſent, &c. Perk, ſ. 446. | 

9. $2 ſhall it be if ſuch endowment be made F lands or tene- 
ments which the father holds for the term of his life, at the time of 
ſuch endowment. Perk. 1. 446. 

10. But if the father had been ſeiſed in tail of ſuch lands 
whereof ſuch endowment is made at the time of his aſſent, &c. 
he fhall be bounden thereby during his life; but the iſſue in tail ſhall 
not be bound thereby, nor a woman who has title to have dower 
of the ſame land before the aſſent, &c. As the father's wife 
which he had at the time of the aflent, nar any ſiranger who have 
encienter title to the ſame land, &c, ſhall be bound by ſuch en- 
dow ment or aſſent, &c. Perk. ſ. 447. 

11. If there be father and fon, and the father is ſeiſed of land in 
fee with his wife in the right of his avife, and the fon endeaus his wife 
ef the ſame land with the aſſent of the father, and the ſon dies, living 
his father, the ſon's wiſe thall not have dower of this land againſt 
the father, yet the father may make feoffment of the ſame land 
during the coverture between him and his wife, and it ſhall be 
good againſt him; and it has been ſaid, that it is becauſe that in 
ſuch cate the huſband does preſently diſmiſs himſelf of the poſ- 
ſeſſion, but in the other caſe he remains ſciſed of the ſame land 
during the coverture, and in the right of his wife; and when 
this matter appears unto the Court, the Court, who is a third 
perſon, ſhall ouſt the ſon's wife of her dower, becauſe otherwiſe 
the Court ſhould do wrong unto the wife of the father, &c. 
Tamen quzre, for that the father cannot plead ſuch matter; 
but if it be in an action in which reſceit hes, if the wife be re- 
ceived upon the default of her huſband, ſhe may plead this mat- 
ter, &c. yet notwithitanding that ſhe is received, it ſeems that, 
upon the matter of law, the ſon's wife ſhall have the dower 
which was aſſigned unto her by her huſband with the aſſent of 
his father, &c. [during the coverture]. Perk. 1. 448. 

12. Writ of dower ex aſſenſu patris ie as well - againſt the 
guardian as againſt the tenant of the freeh:ld. F. N. B. 150. 

B). | | 
1 If the fon endowws his zuiſfe at the age of ven years ex aſſenſu 
patris, if the before the huſband attain to the age of nine years, 
the dower is good; but otherwiſe it 1s of an original abſolute diſa- 
bility. Co. Litt. 33. a. 

14. Tenant for life of a carve of land, the reverſion to the father 
in fee. The fon and heir apparent endows his wife of the carve 
by the aſſent of the father. The tenant for life dies. The huſband 
dies, "The reverſion was a tenement in the father, and yet this is 
no good endowment ex aſſenſu patris, becauſe the father at the 
time of the aſſent had but a reverſion expectant upon a freehold, 
whereof he could not have endowed his own wife, and though 

tenant 
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& F. 3. tenrnt for life died, living the huſband, yet grzd ab iti non dalet 

eee tract temporis non convaleſcet. Co. Litt. 35, a. 

34. 2nd Perks $6, [which is the tame caſe as cited above]. 

d. P. per 15. The younge/f for, and heir apparent, cannot endow his 

— 18. wife ex aſſenſu patris of lands whereof the father is ſeiſed in fee, 

2. Hill, of the nature of borough Engliſh, becauſe the father may have 

34 _— another ſon, and then the huſband is not heir apparent, and it is 

Rach; in reſpect of the conſtant and perpetual appearance, that the ſon 

calc, and heir apparent may endow his wife of his ſather's land. And 
it is of lands in gavellind, and this is the reaſon that dower ex 
affſenſu fratris, or conſanguinei, is not good, for that although 
he is heir apparent at that time, yet for the common poſſibility that 
he may have iſſue, and every iſſue that the brother or couſin 
ſhould have aitcrwards ſhall exclude him, he is no fuch heir ap- 
parent as the law intends; fo it mult be ſuch a fon and heir ap- 

arent as mit continue an heir apparent. Co. Litt. 35. b. 

16. Though the freehold and inheritance is in the father, yet 
in reſpect of the conſtaut and perpetual appearance of the heir, 
the heir apparent des end;ww, and the father dees but affent ; and 

F 271 ] therefore where the father did endow the wife of his fonand heir 


Fiteeh. Dow- 


er, pl. 


cites Paſch. 


er 
12 E. 


S. Þ, 
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Dower. 


apparent, that endowment was held void, becauſe the huſband in 
that caſe muſt endow, and the father aſſent. Co. Litt. 35. b. 
17. La man cndows his wife ex aſſenſu patris, and the huſ- 
band dies, the <vife may enter, or have a writ of dower, though 
the father be living. Co. Litt. 35. a. 
18, If a wife be endowed ex aſſenſu patris, and the huſband 
dies, the wife bas electian either ts have her d;xver at the common law, 


cr ex afſenſu patris; if ſhe bring a writ of dower at the common. 
Jaw, and count, albcit ſhe recover not, yet ſhe ſhall never after 


claim her dower ex aſſenſu patris. Co. Litt. 145. a. 


(G. a) De la pluis beale. 


. * dower, the tenant vouched the heir of the baron in ward of 
the demandant for cauſe of nurture, and ſet forth deed of the 
ancgſtar of the infant, and he was compelled to plead in tar, becauſe 
now the freie may endow herſelf of the bejt part, becauſe guardian by 
nurture is always intended ſocage tenure, upon which tenure this en- 
dowment of the be, &c. lies. Br. Dower, pl. 42. cites 21 E. 3. 30. 
2. Contra of tenure in chivalry, and therefore ſhe was barred. 
Br. Dower, pl. 42. cites-2 E. 3. 30. 

3. If there be /2rd, meſne, and tenant, and the tenant holds of the 
meſne by 3 d. and the meſne holds over by 20d. and the tenant tales a 
wife, and the meſne releaſes unto the tenant all the right which he has 
in the tenancy, &c. and the tenant dies, and his wife it endowed by 
the heirs of the third part of the tenancy, ſbe ſball be attendant unto 
him by 14, and nt by the third part El the 20d. becauſe that ſhe 


ſhall be endowed of the beſt poſſeſhon which her huſband had 


during the coverture, &c, Perk. ſ. 428. . 
* 


A 


a 


| Oower. 
4. If the huſband has a bniliwich, & e. or a fair, &c. as appendant 


unto his manzr within the ſame precinct, of which manor the 
huſband was ſeifed in fee during the coverture, and held the 
ſame in ſocage, now if the wife be endowed of the moiety of the manor 
by the cuſtom, ſhe ſhall have the profit of the moiety of the bailiwick, 
c. or of the fair as appendan? unto the moiety of the manor z 
but qurre if the bailiwick or fair be diſappendant in fee from the 
manor after the death of the huſband, and before the endowment, 
whether the ſhall then have the moicty of the profit of the baili- 
wick or fair, &c. But it ſeems ſhe ſhall have the ſame, becauſe 
ſhe {hall be endowed of the beſt poſſeſſion which her huſband had 
during the coverture or marriage, &. Perk, 1. 436. 

. Where judgment is given in a writ of dower that the demand- 
ant ſhall be end;wved de la pluis beale, ſhe may take her neighbours, 
and in their preſence endow herſelf by metes and bounds of the 
faireſt part of the tenements which the hath as guardian in foc+ 
age, to have and to hold for term of her life. Litt. f. 49. 

6. A woman guardian in ſocage bringing a writ of dower againſt 
guardian by knight's ſervice (before 12 Car. 2. 24.), ſhould upon 
his pleading the whole matter, have been adjudged to endow 
herſelf de pluis beale, i. c. that is the fairelt of the ſocage land. 
But ſuch dowment could not be without judgment; F the focage 
land were not ſufficient for her whole dauer, fhe ſhould retain for part, 
and recover againſt the guardian in chivalry for the other part. After 
judgment as aforeſaid, whether in the king's court or the lord's, 
the wife thould in the preſence of her neighbours have endowed 
herſelf of the beſt of the land, which ſhe held as guardian in ſoc- 
age by metes to hold it for life, Hawk. Co. Litt. 55. 
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Litt. ſ. 48. 
Co. Litt. 38. 
- b 


a. b. 
If feme who 
has title of 
dower occu- 
pies the land 
as guardian 
in ſocage by 
her own 
right, and 
not as right - 
ful guar- 
dian, ſhe 
ſhall not en- 


dow herſelf de la pluis beale; for this is in a judgment given in the King's court. 5 Rep. 30. b. 31. as 


in Coulter's caſe, 


(H. a) By Cuſtom. 
1. FN 72 the tenant ſaid, that the land is within the manor of D. 


in which is the fee of L. where the uſage has been time out of 


mind, that the feme fhall have the whole in dower dum ſela fit, and if 


ſhe marry that fhe ſhall forfeit if, and admitted. Br, Cuſtoms, 
pl. 67. cites 25 Aff. 11. 

2. Vill which is not a borough or incorporated may have a 
cuſtom that the feme ſhall be ended of the whole, as in gavelkind 
and others. Br. Cuſtoms, pl. 72. cites 21 E. 4. 53, 54. 

3. In ſome boroughs by cuſtom ſhe ſhall have for her dower 


all the tenements which were her huſband's. Litt. ſ. 166. 


*[ 272] 


F. N. B. 1504 
(p) S. P. 


In ſome 
places ſhe 
ſhall have 


the whole or half dum ſola & caſta vixerit, and the like, Co. Litt. 111. a 


4. The cuſtom of Kent is, that the wife ſhall be endowed &f 


_ the moiety of gavelkind land, and ſhall loſe her dowry if the marry 


Co. Litt. 33. 


„and 111, 


A. 3. 9 .— 


again; three juſtices held the plea good, and that ſhe. had not S. p. ad- 
election to be endowed of the third part at the common law, but Judged ac- 


was 
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coudingly. was tied to the cuſtom; but Anderſon e contra. Mo. 260. 
de. E. S a5. pl. 408. Paſch. 30 Eliz. Anon. | 

n Le. 133+. pl. 182. Hill. 30 Eliz. C. B. Hunt v. Gil- 
burn. S. P. adjudged accordingly. Cro. E. 121. pl. 11. S. C. held accordingly. 
Couldib. 108. pl. 13. Hum v. Auſtin. S. C. : 


Paſch. + El:z. C. B. Davis v. Selby. 


5. If a cuſtom be that a feme ſhall be endowed of a mtety of the 
lands, yet ſhe hall net be endowed of the maiety of a fair held on the 
ſame land; per Newdigate J. 2 Sid. 139. Hull. 1658. B. R. 


(I. a) Quarantine. 


She ſhall re- I. Mag. Charta, y HE widow ball have her diver and quaren- 
9 H. 3- . tine in the chisf houſe if it be net a caſtle, and 
but 40 days, 2 . ; : . . 
of which the if it be, a competent houſe ſhall be provided until ber der is aſſigned, 
day of his and ſbe Ball have in the mean time her reaſonable eflovers of the com— 
Geeth 15 ac- F* - ; L. 
Ci. many and ſhe ſhall have a third part of the lands of er huſband af 
brd; and if ſigned for her dower, which were his during coverture, except ſhe was 
* 'er ended with leſs at the church-dbor. 
uſbar?s 

Aar je Ceparts from her houſe, ſbe cannet return again within the 40 days. 2 Inft. 17. 
Hob. 153. per Hobart Ch. J. cites D. 76. Mich. 6 E. 6. [b. pl. 32. Kettilllby v. Kettiliſby.] 
If the widow be holden from her quarantine, ſhe ſhall have her 20 it de quatentina habenda to 
the ſheriff, by virtue of which writ the ſheriff may make a proce/s againſt the defendant returnab!: 
toi hin to or three days, and may and ought, if no juſt caule be ſhewn againf it, ſpeedily to put ber 
inte poſſeſſion. 2 Inſt. 16, 17. 

Ey 2 caſtle in this ſtatute it is intended one that is fortified and maintained for the defence of the 
rea m, and n:t a caſtle in name for the habitation of the owners ; but this muſt be of a houſe whereof 
the is dowable. 2 Inſt. 17. c 
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Co. Lit. 22. 2. If ſhe marries within the 40 days ſhe loſes her quarantine z 


b. 8. for then her widowhood is paſt, and the quarantine is appro- 
priated to the widow's eſtate. 2 Inſt. 17. | 

3. The word vert in the ſtatute is taken for ſuſtenance. 
2 Inft. 17. And Lord Coke there ſays, that there is an opinion 
in the books [and in Marg. cites 19 H. 6. 14. b. and Regiſt. 175.] 
that the widow cannot hill any of the 5x63: of the huſband's whilſt 
fc remains in the houſe; but obſerves, that the Regiſter ſays, 
quod interim habeat rationabilia eſtoveria de bonis corundem ma- 
ritorum, which Lord Coke ſays, ſeems to be an expoſition of this 
branch. And that in this cafe it ſeems to contain meat, drink, gar- 
ments, and habitation, though when reſ/rained to <woods, it ſignifies 
houſe-bote, Bedge-bote, and plough-bote. 2 Inſt. 17, 18. 

4. Widow for 40 days next after the death of her baron is by 
the law allowed her guarantire to live in the houſe of her baron, 
and to be ſuſtained with victuals there, and not for any longer 
time. Per omnes J. Jenk. 284. pl. 18. 


Dower. 


(K. a) Againſt whom Dower lies. 


1. 155 dower the tenant vguched, and the vποh,&c̊ee wonched the heir 

the baron of the demandant 3 the demandant fhewwed that 
the heir 1 aſſets by deſcent in the ſame county, The demandant 
ſhall not recover againſt the heir, but againſt the tenant only 
for there is no immediate privity between the heir and her; for 
ſhe thall recover againſt the heir only when the tenant in demeine 
vouches him. 9 Rep. 17. b. per Cur. in Bedingfield's caſe, 
cites 18 E. 3. 36. b. 

2. Writ of dower does not lie againſt a guardian in ſocage, as it 
lies againſt a guardian 7» chivalry, therefore the endowment is dif- 
fu quere inde. Br. Dower, pl. 63. cites 29 Aff. 68. 

. Dower ſhall be brought againſt the guardian where the infant 
10 4 ward, and not agai? ft. the infant, becauſe the guardian has in- 
tereſt. Br. Dower, pl. 20. cites 46 E. 3. 19. 

4. In raviſhment of ward it was agreed that writ of dower may 
be brought againſt the baron alone, avhere the baron is poſſeſſed of a 
award in jure uxoris, and the feme mother of the infant demands 
dyaver ; for in writ of dower againſt guardian voucher does not 
lie. Br. Dower, pl. 23. cices 48 E. 3. 20. 

. But rial of ward ſhnll be againſt both; for there voucher 
hes. Br. Dower, pl. 23. cites 48 E. 3. 20. 

6. Where there were grandfather, father, and fon, and the 
grandfather held of the king ; the father took feme ; the grandfather 
died, the father had ifjue and died before office found, and before any 
entry, and aitcr an Mee was found for the king, that the grandfather 
vas ſciſed, and died eifed, and held of the king, and that he had i ue, 
who had iſſie him who now is heir and 3 age, by which the 
king Joes and committed the ward durante minore etate, and the 
feme ef the father, ſon of the granif, ter, brought ⁊urit of dgwver 

againſt the commuttee, and the committee demurred upon the mat- 
ter. Br. Dower, pl. 66. cites 1 H. 7. 17. 

7. Writ of dower lies againſt the committee of a ward, and he 
may have aid of the king. Br. Dower, pl. 66. cites 4 H. 7. 1. 
per Vaviſor, who vouched 15 E. z. 

8. Where the 7enant pleads in bar of dower, and demands jut's- 
ment ſi actio, there though the action docs not lie againſt the com- 
mittee, yet by this conclufron the defendant has loft his advantage, and 
ſo quacunque via the action lies well. Br. Dower, pl. 66. 
1 H. 7. 17. per Brian. 

9. A grantee of a rent in fee takes wife ; the grantee releaſes to 
the tertenant and dies; his wife ought to bring her writ of dower 
againſt the terienant, for he is to pay the rent, and there is no 
other againit whom the writ of dower may be brought. Ss in the 
caſe of the relea/e of the meſne, or fore-judger of the meſne by the 
tertenant ; where dower is brought by the wife of the meſne, it 
ought to be againk the tertenant. Jenk. 4, 5. pl. 6 

10. But 
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Co. Lit. 35. 


4. 8. P. 


Co. Litt. 35. 


a. S. P. 
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10. But where a grantee of a rent in fee dies, and his wife is 
dowable, the ought to bring her writ of dower again/? the heir of 
the grantee, and not againſt the tenant of the land; for he (the 
grantee) is the true tenant of the rent; in the other caſes the rent 
is extinct z in this lait caſe it is not. Jenk. 5. pl. 6, 


(L. a) Writ and Abatement. 


By the com. I. Wefim. 1. cap. 49, 7 N a worit of dower unde nihil habet the 
mon law, if 3 Z. 1. writ foall not abate by the exceptian of the 


ao man ad 
ed pov: tenant, that ſbe has received her dower of another before the zurit pur- 
of ber dexwer chaſed, unleſs he can ſhea that fhe received part of her dower * of 
tro - ay himfelf, and in the + ſame loaun before the qwrit purchaſed. 
perſ-n, +: £3 a 
ceu d net recover te riſeuue uri d wwrit of right of dower, 2 Inſt. 262. in pꝛingipio, cites Bract. 
Ib. 5 fol. 1 521 b. 8 

{ This is miſprinted for (311. b.) and is in lib. 4. cap. 13. ſ. 15. 

® Firſt, It muſt be cf the lame tenant, and not of another, though it be in the ſame town; as if the 
Fuſtang er fes A. of Filteacre, ard B. of Backacre, bath in Dale, and the wife receives dauer of A. 


* 


He notwithftanding foal! bawe à writ of derber ſ unde ribil babet ) againf B. by the expreſs purview of 


this act, for he is not the ſame tenant of whom ſhe received her dower 2 Inſt. 262. 

zcly, If A. having a wife does enf-off the huſband of one acre, ond the wife of another, and beth in 
Dale; A. dies; the huiband aſſigns dower cf his acre, yet does the writ of dower (unde nihil habet) 
lie againſt the huſband and wife, tor they are not the ſame tenant, 2 Ink. 262. : 

3d'y, If the baren be , {ed of Biackacre ard WWhitcacre in Dal, and after be coverture wales a l-afe 
fer life of Blackacre, ard grants Whiteacre and the reverſion of Blackacrs to A ard bis heirs, to whom 
attornment be made, and dies, the <vife receives deauer of A. of Wh teacre, and after the leſſee for 
life dies, the coife fhail bawe a worit of dixvrr {unde nibil babery to be endowed of Blackarre, For 
although it be againſt the ſame tenant, and in the ſame town, and before the wiit purchaſed, whi h are 
the three points required by this act, yet is there another property neceſſarily implied, and that is, 
that he be ſuch a tenant of both the one land and the other at the time of the receipt of the dower, as 
ſhe might have had ber writ of dower (unde vihil habet) againſt him, of both which ſhe could not have 
in this caſe, in reſpect the lelice tor lite was tenant of the ficehold at that time, and ſo no default of 
her. 2 Init. 262. 

+ A writ of dower (unde nihil habet) dees lie in an hamlet, but yet if the demandant had received 
dower out of the hamlet, and in the ſame town, the writ ſhall abate; otherwiſe it is, though it be in 
the tame pariſh, if it be in another town, tor the words of the ſtatute be, en meſme le ville. 2 Init. 263. 


[275 2. In writ of dower aſſigned, it is 20 plea to the writ to ſay that 
the demandant is ſeijed of parcel of her d;wwer of this ſame, &c. But 
it is good in common writ of dower. Thel. Dig. 148. lib. 11, 
cap. 35. 1. 2. cites Mich. 9 E. 2. Brief, 813. Britton, ca. 109. 

3. In dower, the tenant pleaded jcintenaucy by fine with one Tho. 
and the demandant {:id, that after this fine her baron avas ſeiſed and 
enferffed the tenant, and fo he is ſole tenant, and iſſue taken there- 
upon, and found for the demandant, by which ſhe recovered. 
But it was ſaid, that all might be reverſed in B. R. Thel. Dig. 226, 
lib. 16, cap. 7. 1. 8. cites 3 E. 3. It. North. Maintenance de 
Brief, 14. | 

4. Dewer in N. and the tenant ſays that H. is a hamlet of N. 
judgment of the writ, this is a good plea ; [but] if he brings ano 
ther writ in N. the tenant ſball nat ſay that there are two N.'s, and 
none without addition. Br. Brief, pl. 540. cites 3 E. 3. 

5. In dower of the third part of a manor, where the tenant 
pleaded nontenure of parcel, the demandant wwas received to maintain 


that he was fully tonunt of her demand, netwithſlanding that non- 
tellure 


„ „ a”. 


Dower. 


tenure ought not to be alleged in writ of dener, &. Thel. Dig. 226. 
lib. 16. cap. 7. f. 11. cites 4 E. 3. 159. Quere. 
— 


6. Where a feme takes a manor in allocuunce of all her-dower of 


the tenements of her baron, the writ of waſte Hall be brought againſ? 
her as tenant in dower, and not as leſſee for life, as weil by the heir 
of the baron as by a ſtranger; but otherwiſe it is, if upon debate 
had between her and him in reverſion the receives the manor by 
accord of the leaſe of him in reverſion to releaſe her action of 
dower. Thel. Dig. 170. lib. 11. cap. 52. 1. 9. cites Paſch. 
4 E. 3. 135. 

7. In dower, the demand was as to parcel of the moieiy, and gf the 
third part of the reſidue, and the tenant would have compelled the 
demandant to ſhew cauſe why he demanded the moiety, but be- 
fore cauſe ſhewn the tenant pleaded to the reſidue in abatement, that 
ſhe had received parcel of her dower, and iſſue thereupon taken, and 
after the demandant would not have ſhewn cauſe of the other demand, 
becauſe the tenant had pleaded to the writ for the reſidue, &c. 
Yet ſbe wwas compelled by the Court to ſhew cauſe, or to amend her 
demand. Thel. Dig. 88. lib. 10. cap. 1. f. 11. cites Hill, 
7 E. 3. 308. Dower, 102. | | 

8. In dower unde nihil habet, it was pleaded to the writ, that the to- 
nant himſelf had aſſigned her dower to the demandant in the ſame vill 
of which the demandant was ſciſed, the demandant replied, hat at the 


time of his aſſignment, the tenant was not ſeiſed of the tenements of 
which dower is now demanded, but one A. then held them for term of 


his life, the reverſion expectant to you, and ſo theſe tenements are 
come to you after the death of the faid A. &c. Judgment of 
this writ be not good enough; upon which the tenant was put to 
anſwer over. Thel. Dig. 225. lib. 16. cap. 7. ſ. 3. cites Mich. 
2 E. 2. Dower, 124. and Hill. 12 E. 3. Dower, 86. 

9. In dower by ſeveral præcipes, the name of one of the te- 
nants was left out in this clauſe, unde queritur, and alſo in the 
ſummons, by which it was abated againſt all. Thel. Dig. 94. 
lib. ro. cap. 6. ſ. 3. cites Hill. 12 E. 3. Brief, 671. 

10. But in dower unde nibil habet, ſeiſiu of parcel of her dower 
in the ſame vill is a good plea, Thel. Dig. 148. lib. 11. cap. 35. 
ſ. 2. cites 7 E. 3. 308. Mich. 2 E. 2. Dower, 124. and 12 E. 3. 


Dower, 86. 


Seifin f par- 
cel of her 
do wer i the 


amt ill, is 


M5 plea in 
writ of 


dower by the ſtatute of Weſtm. 1. cap. 49. without ſaying that it is of the afſinnment of rbe tenant. 


Thel. Dig. 149. lib. 11. cap. 35. ſ. 21. cites Hill. 12 E. 3. Dower, 89. Cure. 


11. It was adjudged that in writ of waſte brought again tenant 
in dower, it ſuſſices to name the feme by her proper name and 


ſurname, without naming her by her proper name, with that wife of 


ſuch a one. Thel. Dig. 50. lib. 6. cap. 2. f. 3. cites Mich. 
31 E. 3. Brief, 326. & Paſch. 32 E. 3. Brief, 295. 

12, In dower againſt a guardian, the demand was of the third 
pert of a carve of land, &c. The tenant pleaded that the demandant 
herſelf ts ſeiſed of the third part of this carve, et non allocatur to all 
the writ ; becauſe he does not ſbezo how the is ſeiſed, or of 20e 


aſſignment er otherwiſe, &c. by which the tenant was put to an- 
11 | {wer 
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Br. Brief, 
pl. 52. 
cites S. C. 
and ſo the 
demand of 
the thing in 
itſelf is 
good. 


Br. Brief, 
pl. 512. 

Cites S. C. 
Br. Brief, 


pl. 512. 
cites S. C. 
it ſhall be 


in foreſta, 


Dower. 


ſwer to the two parts. Thel. Dig. 149. lib. 11. cap. 35 5. . 12. 
cites ö 20 FE. 3. 22. 

. In dower, the demand was f the third part of 4ol. rent. 
Br. Demand, pl. 47. cites 44 E. 3. 32. 

14. So of the moiety of rent, and not of ſum certain. Ibid, 

15. Dower was brought againſt the Earl of Warwick, and the 
torit was de libero tenemento of F. M. her huſband in terra ewe i in 
Wales, and her demand was de tertia parte terre Gwerr, and fo ſhe 
ſuppoſes the land of Gwerr to be in terra Gwerr, and yet good by 
award, Br. Demand, pl. 1. cites 47 E. 3. 6 


/ 


16. Ss of the manor of B. in B. Ibid. 


17. And where land is in fereſla de K. which is not of any vill, the 


writ ſhall be præcipe quod reddat, &c. in forgſta de K. and not 


de foreſia. Ibid. 


and not de foreſta. 


[ 277 ] 


18. Dower of the third part of 10 J. and did not demand five 
marks, and fo it ought to be, quod nota, Br. Demand, pl. 51. 
cites 11 H. 4. 83. 

19. In dower, the demandant demanded the third part of a gar- 
den; for the <orit is general rationabilem detem ſuam que ei contingit 
de libero tenement) F. 'B. dri ſui i in N. &c. Per Marten, the de- 
mand is good, becauſe the writ has paſſed the Chancery; but 
note that this term is not in the writ, but only libero tenemento, 
&c. and the opinion of the Court was, that the writ was good as 
in aſſiſc, by which the tenant demanded the view, &c. Br. De- 
mand, pl. 8. cites 8 H. 6. 3. 

20. In v it was agreed by the opinion of all the Court, that 
a feme ſhall be endowed of a willein appendant in groſs, and the 
writ ſhall be de libers tenemento. Br. Dower, pl. 91. cites 2 H. 6. 11. 

21. Dower of the N N by cuſ/om the writ ſhall be general, and 
ſhall have ſpecial declaration of the cinem for the moiety. Br. Ge- 
neral Brief, pl. 23. 

22. In dower the demand was medietatis 23 acrarum terre, pro 
eo quod the 2 de tenure in gavelhind, ſecundum . p 
eb antiqus tgſitat "quod ＋ nedlietate detari debent, and did not ſay de 
tempore ci us contrar, &c. and yet good, becauſe the courſe is ſo, 
and it ſeems there, that ſhe oall fay Fw is fole according to the cuf- 
tom. Br. Dower, pl. 70. cites 2 E. 4. 17. 

23. Dower againſt a guardian” thall be by name of guardian ; 
and there it is a good plca, that he is not guardian. Br, Dower, 
pl. 94. cites 9 E. 4. 31. 

24. Writ of dower lies 9. 1% guardian in chivalry, without 
naming other guardians who have farecel of the heritage of the heir in 
ava;l, but all the guardians 75 , be jointly vouched. Thel. 
Dig. 49. _ 5. cap. 23. ſ. 1. cites Mich. 16 E. 3. Brief, 657. 

25. Dower, 


2 
2 
Aa 


Dower. : 


25. Dower, and made the demand of two mills, Skrene de- 
manded judgment of the writ; for where the makes demand of 
two mills they are only baue ſcites of mills and two tefts, and have 
been always in the life of the barn, by which the demand fhall be of 
t tofts, &. quod non negatur, Br, Demand, pl, 5, cites 
14 H. . | 

26. In dower ef the third part of the miety of a manor, and the 
tenant demanded the view, by which the demandant made her demand 
/ the third part of the manor B. ſevering the other moiety. Pigot 
ſaid, now the demand {hall be he third part of all the acres and 
rent, and yet good as above per Cur. For where a manor is parted 
between lava coparceners, each has a miiety of the manor; contra it 
ſeems where the one has all the demeſnes, and the other all the ſervices, 
but as long as the one has land and ſervices, and the other like- 
wiſe, each has a moiety of the manor. Br, Demand, pl. 10, 
cites 9 E. 4.5 

27. In dower if the tenant makes default by which grand cape 
ſued, the dempndant all make bis demand ; for no certainty ap- 
pears before the demand made, nor in aſſiſe before the plaint, 
Contra in præcipe quod reddat. Br. Dower, pl. 96. cites 
38 H. 6. 18. ä 

28. A writ of dower de nibil habet lier in coſe where a woman 
takes her huſband, who is ſole ſciled of lands or tenements to 
him and his heirs in fec- ſimple, or unto him and the heirs of his 
body, &c. or if the huſband during the marriage betwixt him 
and his wife be ſolely ſcifed in fce fimple or in fee tail of ſuch 
eſtate, that the iſſue begotten betwixt him and his wife may in- 
herit the fame, or dies ſeiſed thereof, or be thereof difſeif- 
ed and dies, his wife ſhall have a writ of dower unde nimil habet 
againſt him who is tenant of the frechold of the land, or againſt 
him who is guardian in knight's ſervice of the land, F. N. B. 
147. (E). 

29. Dower, the writ was, præeipe A. quod reddat E. Pulliam ra- 
tionabilem detem ſuam de terris, Sc. dudum B. Fulliam quondam viri 
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2 Brownl, 
300, 301. 
8. C. re- 


ſui, &. Exception was taken to the writ, becauſe it was not in falved to be 


this manner z* præcipe A. guzd reddat H. Fulham que fuit uxor 
B. Fulliam, &c. For in the beginning of the writ, the ought to 
be named uxor of her huſband, &c. for that is the name whereby 
ſhe claims her dower; and ſhe ought to be his lawful wife, 
otherwiſe ſhe may not claim any dower, And the Court held 
that the writ was ill; and that the words in the writ B. 
Fulliam quondam viri ſui, &c. are not ſuſhczent, Cro. J. 217, 
pl. 4. Hill. 6 Jac. B. R. Fulliam v. Harris. 

30. For the moſt part dower ad gſtium ecclefie, & ex offenſu fa- 
tris, enſue the nature of a dower at the conmen law z and for theſe the 
wife may have a writ of dower, although they be certain, as for 
the third part at the common law, Co. Litt. 35. b. | 

31. Although the guardian in chivalry, or the grantee of the king 
of a wardſhip, has but a chattel during the minority of the heir, 
and the woman ſhall recover a freehold in her writ of dower, yet 
after the guardian, as is aforcfaid, has entered into the land, that 
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it does not 
vary in ſub - 
ſtance, but 
becauſe the 
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Regiſter is 
otherwiſe, 
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writ lies againji bim, and not againſi the heir who is tenant of the 
freehold, becauſe the law has truited the guardian to plead for 
the heir within age, and that is in his cuitody, and alfo for his 
own particular intereſt, and by this diverſity ail the books be re- 
conciled. Co. Litt. 38. b. | 
[278] 32. So if the guardian dies the wife hall have a writ of dowwer 
againſt his executors, and if there are two executors and one of 
them alone takes the profits, the writ of dower ſhall be maintain- 
cd againſt him only. Co. Litr. 38. b. 
Noy, 126. 32. In dower there was judgment by default, and a writ of in- 
Brownlow v. gziry if the huſband died ſciſed, and of what eſtate either in fee 
3 or tail, and judgment was given that ſhe recover, Cc. and her da- 
accordingly ; mages to 601. and a writ of error brought, and the record being re— 
and cites moved, the widow died; adjudged that the writ ſhall not abate by 
. the death of the defendant in error, though otherwiſe by the 
B. R. Wil- death of the plaintiff, and thereupon the plaintiff in error pro— 
lame v. ceeded and aihgned errors. Yelv. 112. Mich. 5 Jac. B. R. 


Williams, 7 5 
where in he Bromley v. Littleton, 


ke caſe the plaintiif brought a new writ of error quod coram vobis reſidet againſt the executor, who 


brought a ci. fa. to have execution of the damages, and the party pleads that there is error hanging 

tor the damages; and per Cure if the plaintitt in error has athgned error according to the courſe of the 

Cont, then the plea is good, but otherwiſe if he had not ailignce errors. For the ſci. fa. for the da- 
* - 


Fu < is to haſten him to proceed cum eticctu in the error. 


33. Dower is brought againff a guardian in chivalry, pending 
the writ, the Heir comes of full age. The writ of dower abatcs, 


for the guardianſhip ended by the af of God; and the guardian 


has nothing of which dower may be rendered. Jenk. 170. in 
caſe 32. 
34. A writ of dower de rectaria & cntmimadit decimis, without 
ſpewing the particulars, is good; for the demand in a writ of dowwer 
need not be ſ particular as in other writs ; for the demandant has 
not the charters ſo as to be enabled to make a preciſe demand; 
aud as dower is favoured in law, ſo are the proceedings therein. 
Sty. G8. 92. 99. Hill. 23 Car. Thyn v. Thyn. 
35. A writ of dower will lie de und crifto; per Roll Ch. J]. 
Sty. 194. Hill. 1649. 1 
36. Error aſſigned to reverſe a judgment in dower was, that 
the demand was de tertia parte decimarum garbartm in C. whereas 
the word garba admits of divers conſtructions, and ſigniſies any 
thing bound up in bundles, ſo that it is uncertain what kind of 


tithes are demanded by that word, but adjudged that it was cer- 


tain cnough, for the word garba is taken at common law to be 
corn bound up, and here the demand was of the third part of 
the tithes garbarum granorum. Sty. 236. 238. Mich. 1650. 
B. R. Fairfax v. Fairfax. 

37. So where it was de rectoria de C it was aſſigned for error 
that it ſhould be de rectoria eccle/ie de C. but the Court held it 
well enough in a writ of dower, in which there is net ſuch cer- 
tainty required as in a pracipe, Sty. 236. 238. Mich. 1650, 
Fairfax v. Fairfax. | 


Dower, 


(M. a) Proceedings and Pleadings. 


1. Stat. Marlb. 12. 7 N divuer ( unde nibil habet] four days 
$2 H. 3. ball be given in the year, and more if 
conventently may be ; fo that they ſhall have frue or fix days ( at leaſt ) 
in the year. 
2. Writ of der by one pracipe againſt W. of land in C. and 


Zy another præcipe againſt R. of land in eadem villa. R. made default, 


and . ſaid that C. is nut 'a will but a hamlet, judgment of the writ, 
and held a good plea in his mouth, notwithſtanding that the fault 
was in the other præcipe, in which the demandant had ſuppoſed it 
to be a vill. Thel. Dig. 193. lib. 13. cap. 1. ſ. 1. cites Mich, 
18 E. 2. Brief, 829. 

3. If a difſeifer cr abator endews a feme, ſhe may plead it in bar 
againſt the heir of her baron, and Brook ſays, it ſeems to him 
that it is the ſame againſt others, Br. Dower, pl. 59. cites 
12 Aﬀ. 20. | 

4. In aſſiſe the tenant ſaid, that her baron avas ſeiſed in fee. du= 
ring the eſpouſals and died, and the land deſcended to the plaintiff 
within age, and becauſe it was held in ſecage, A. B. as next of kin to 
the infant entered, and we affigned dowwer ; judgment if aſſiſe. 
Br. Dower, pl. 63. cites 26 Aſſ. 68. | 

5. Dower againſt B. guardian of the land, and heir of K. The 
defendant ſaid, that the father of the infant was J. of R. Judgment 
of the aurit, and in caſe the writ ſhall be good, ve are ready to render 
dowwer ; per Knivet, you cannot plead to the writ and render all 
at one time. The demandant prayed judgment, by which ſeiſin of 
the land was awarded, and becauſe the demandant averred that 
he was not at all times ready to render dower, inqueſt of da- 
mages was awarded, and that the exccution ceaſe till the inqueſt 
ſhall be paſſed. Br. Dower, pl. 40. cites 38 E. 3. 33. 

6. In dower, the tenant ſaid that the feme had married A. and 
living him married B. of whoſe dowment ſbe now demands, and A. 
is yet alive, & non allocatur; by which he added, and fo not ac- 
coupled in lawful matrimony, by which nothing was entered but 
ne unques accouple, &c. and writ awarded to the biſhop to cer- 
tify it; quod nota. Br. Dower, pl. 54. cites 39 E. 3. 15. 

7. In dower, the demand was. of the third part of a carve of 
land, Clam ſaid, that fbe herſelf is ſeiſed of the third of this carve ; 
judgment of the writ; per Knivet J. this is no plea unleſs he 
had ſaid of whoſe aſſignment, or that ſhe recovered it; for if it be 
by diſſeiſin, yet ſhe ſhall have dower of two parts, by which he 
was compelled to anſwer to the two parts, Br. Dower, pl. 55. 
Cites 39 3. 17. | 

8. Dower was brought by a feme againft tuo by ſeveral pracipes, 
and the one prayed aid of the other as coparcener, and ſo it ſeems that 
ſeveral tenancy is a good plea in dower, Contra in aſſiſe. Br, Dow- 
ex, pl. 99. tes 39 E. 3. 4. 

* 3 9. In 
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Dower. 


9. In doaber, the feine 5 l _ to hzl 1 Tie BY s _ Oe ſc waz 


enſeint by her baron, and detain them to the uſe of the infint, and 
the renant tendered i/ iſſue that ſhe Tb not 1 by K 'r A 1 the day 
of her barem deat, and the _ was not received, but only; if ſhe 
20 enſciut the day of the death of her baran or not. Br. Iftues 


Joines, pl. 6. cites 41 E. 3. * 

10. A protection dies nat lie in dauer, for this would tend to 
ſtarve the widow. The /ame l is in a guad ei deforceat brought 
by tenant in dower, where ſhe has loſt her dower by default, 
Jenk. 50. pl. 95. cites 43 E. 3. 6. by all the counſel. 

11. In dower, the feme confeſſed and avoided 2 re, covery had 
* er baron. Br. Confeſs and Avoid, pl. 9. cites 47 Eo 3 $36 

In dower, the baron mates a Fin, nt and ouf!s the fooffee, 
4 75 recovers by offiſe. The barn dies, The feme brought dower, 
and the fegffee pleaded the recovery in afſife againjt the baron, and 
therefore ſhe ſhall not falfify in this caſe ; by which ſhe ſaid, that 
long time before her baron was ſeciſcd que dower la poit, and the 
other e contra; and ſo The is dowable of the firit pofſeſſion before 
the recovery. Br. Dower, pl. 22. cites 47 L. 3. 13. 

13. Dower unde nibil babet, the tenant came at the fir? d- ay and 
fad, * that he had been always ready to render dower, and the de- 
mandant averred, that often-times bofrre the writ pure hafed ſhe de- 
manded deter, and could not have it, and was received me 
as it was at the firſt day; and it is ſaid eltew here, that this is inaſ- 
much as the heir is in by title; but contra in coſinage, aiel, and 


mortdanceſtor, for this is to athirm the title and eftate of the tenant; 


note the diverſity; for there ſuch averment ſhall not be taken. 
Br. Tout temps priſt, pl. 34. cites 2 H. 4. 7 

14. In dower, the tenant wuched proceſs 3 nd to the ſequatur, 
which was returned not ſerved, and The tenant was efſoigned, and 
at the day made default, and therefore petit cape was awarded, 
and yet per Hull clearly, he cannot fave his default; quære. 
* 1 pl. 29. cites 3 H. 4. Ar 

In dower, the tenant ſaid, that N. gave to the baron and his 
fel 7 for life, the remainder 16 this i in the tail, the remain=- 
der in fee to the right heirs of the baron, and after the Fit feine 
died, and he married this feme and died, and this tenant entered as 
in his remainder, and demanded judgment if of ſuch citate, 
dower, &c. Till ſaid, the plea amounted but to ne unques ſeiſie 
que dower la poit ; but per Hank. and Thirn. he eught to anfaver 
10 the plea by reaſon of the fee in remainder in the baron, which 
is doubtful to the lay gents; but where a man /eafes te a barm for 
term of life, the reverſion to the Ir, or the remainder to a ranger, 
there the demandant may ſay, that ſeiſie que dower la poit; 
ſo a diverſity, 5 for the baron has not fee. Br. Dower, pl. 33. 
cites 11 H. 4. 

16. Dower ; 2 third part of 20 l. [rent,] Norton faid, your 
baron never had any thing inthe rent but yointly with N. who is alive, 
Judgment if dower, and vas wt compelled to fhew whether he 
pleaded as tertenant, or as pernor of the rent ; and the demandant 


ſaid, that N. releaſed to her baron all his rieht which he had in the 


rent, and did not ſhow the deed of releaſe, and therefore was comm 
felled 


ths 


ry 


= 


Dower. 


felled by the Court ts plead that foiffe que deater la poit, and ſo ſhe 
did, and proved the releaſe in evidence; quod nota, and ſo to iſſue 
quære of this iſſue general. Contra of the ſpecial matter. 
Br. Dower, pl. 34. cites 11 H. 4. 83. | 

17. In dower; the baron purchaſed rent, and died befare the day 
of payment, yet the feme ſhall be endowed ; and if the tenant pleads 
that huren ne fait ungues ſeiſie que dowwer la poit, the ether ſball net 
plead ſpecial matter, but foal! ſay that /cijie que diwer la poit, and ſhall 
give the matter in evidence. Br. Dower, pl. 35. cites 11 H. 4. 88. 

18. It is no plea in dower Hat the tenant at another time brought 
formedon againj? the barn of the demandant, who upon deed of tail 
ſhewed in fai rendered the land in puis, pending the aurit, by which 
the tenant entered and averred the tail; judgment ft actio; for 
render docs not bar a ſtranger of a meſne eſtate, and alſo fee- 
ſimple cannot be rendered without livery of ſeiſin. Br, Dower, 
pl. 37. eites 12 Hf. 4. 21. | | 

19. In dower, the tenant pleaded recovery in affije againſt the ba- 
ren, and the demandant ſciid, that the baren infeeffed him during 
the coverture; and after diffeiſed him, of which dliſſeiſin he recovered ; 
and the tenant ſaid, that he «vas ſeiſod till by the baron difſeiſed, upon 
Tehich he recovered, ab{que hoc that the tenant any thing had before 
the recovery, and it ſeems that it ought to be, abſque hoc that he 
any thing had bre the diſciſiu. Br. Traverſe per, &c. pl. 52. 
cites 14 H. 4 33- 

20. In dower, the tenant plead: jointenancy by fine with B. who 
rs not party to the avrit. The demandant avers, that after the fine 
her huſband vas fciſed in fee of this land, and thereof infegſted the te- 
nant alu, and fo he was fole tenant. Iftlide was taken upon this, 
and found for the demandant. The demandant had judgment by 
advice of parliument. This is in favour of dower; otherwiſe in 
other præcipes, if there be not a confeſſion and avoidance of the 
joint ſeiſin, and an averment of ſole ſeifin on the day of the pur- 
chaſe of the writ. 43 Al. pl. 6. 14 H. 6.8. 25. 17 E. 2. pl. 1. 
and 13. The ſtatute de conjunctim feoffatis aids jointenancy by 
deed, but not by fine ; but the law is as above. Jenk. 9. pl. 15. 
cites 3 E. 3. 

21. Dower, and demanded the third part of two mills, and er 
other land, the tenant demanded judgment of the plaint ; for where 
ſhe demanded of two mills, they were only the ſcite of two mills at all 
times during the coverture, and were tofts, and to the other parcel al- 
leged tail in N. and conveyed remitter te the tenant during the ſeiſin of 


the baron, and 70 the cther parcel that the dewandant detained from 


him certain evidences concerning the ſame land, and if ſbe would ren- 
der the evidences, he is, and at all times has been, ready to render 
dower. Br. Dower, pl. 39. cites 14 H. 4. 43. 

22. In dower, the tenant pleaded recovery in afſiſe againſt the ba- 
ron; judgment fi actio; the demandant ſaid, that the baron was 
feiſed and eſpouſed her, and enfeoffed the tenant, and after diſſciſed him, 
and he brought afſiſe and recovered, and the baron died, and prayed 
dower ; the tenant ſaid, that he awas ſeiſed till difſeiſed by the baron, 
and after he recovered by afſiſe, abſque hoe that the baron was ſciſed 
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before the diſſiſiu que dower la peit. The demandant ſaid, that ſhe 
was ſeiſed before que dower la poit. Br. Dower, pl. 38. cites 
14 H. 4. 33- 

23. In dower the tenant demands the view ; after the view had 
the vort: abates 5 r falſe Latin ; the demandant brings ansther zꝛbrit 
of aoxwer for the ſame land againſt the ſame tenant, he {hall not have 
the wiew in this cafe; for viſus non eſt neceſlarius, and the * ſta- 
tute ſays, non concedatur viſus nit! ubi eſt neceflarius. By the 
juſtices of both benches. Jenk. 106. pl. 3. cites 3 H. 6. 34. 

24. In dower the fenant ſaid, that he wwas þ ed till by the baron 
difſeiſed, by whom he reentered ; Judgment, &c. The demandant 
ſaid, that befare the tenant any thing had I. was feiſed and enfeiffed 
her baron, by which he was ſeiſed, & e. and prayed dower and per 
Martin, it is an ill replication ; for it may be that all this was before 
the coaverture, and the diſſeiſin alſo, and then no ſeiſin in the ba- 
ron que dower la poit. Br, Dower, pl. 95. cites 14 H. 6. 5, 6. 

25. If it be pleaded that the land was aſſigned to the feme in 
dower, ſhe need net ſry that it was by metes and bzunds ; for it ſhall 
be intended a lawful aſſignment, which is by metes and bounds. 
Br. Pleadings, pl. 145. cites 10 H. 6. 1. 

26. In dower it is no plea 72 fay that the baren had nithing but 
fer life ; for this amounts to general iſiae, that ne unques ſciſie * 
dower la pott tz per Cur. Br. Dower, pl. 84. cites 10 U. 6. 17 

27. But it is a good plea that the baren had n:thing but jointly i in 
fee with the tenant ⁊ulo ſurvived, by reaſon of the fec-lumple con- 
feſſed in him. Br. Dower, pl. 84. cites 10 H. 6. 17. 

28. Where the fenant pleads a jrint eflate made t9 the baron and 
J. N. and that the baron died, and J. N. ſurvived, whoſe eftate 
he has, the demandant ſpall nit ſay that ſeiſie que denver la poit, æuith- 
cut ſherving hav, or to traverſe that J. N. nothing had of the ferff ment 
of the feaffor, per Newton; which Brook ſays ſeems to be law, 
Br. Dower, pl. 48. cites 22 H. 6. 42, 

29. In dower !enant to parcel ſaid, that 40 acres parcel, &c. are 
in the vill of D. of which he was nt tenant the day -4 the. aurit pur- 

chaſea, nor ever after, but 7. N. awas tenant; judgment of the 
writz and as 79 + x meſſuages i in D. the plaintiff detained from him 
certain evidences concerning the fame land, and that he has been 
at all times ready 10 dender doawer in caſe fhe would render the 
evidences ; judgment, &c. and as to 20 acres in another vill, 

Lat N. was ſeiſed and enfeofjed the baron, and the heir now te— 
nant, and the baron died, and the heir ſurvived and held by /i uruivor, 
judgment, &c. and as to the land in P. he demanded the view, and 

was ouſted of the view; and the reaſon ſeems to be becauſe he 
has pleaded to the reſt, he has taken notice; and the plaintiff to 
the part of which the ſurvivor was pleaded, ſaid, that the de- 
fendant releaſed to his father in his life, and ſo leine que dower 
la poit priſt, and it was held a good plea; and to the detainer of 
the evidence Littleton ſaid, this goes to all the action which 
was denied; and the tenant was compelled to ſhew in certain 
what evidence he detained, and ſo he did, viz. a charter ſpe- 
cial, &c. Br. Dower, pl. 4. cites 33 II. 6. 51. 

15 3. Ia 
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zo. In treſpaſs it is not ſufficient 4% ſay that che tenant bold; ih 


dub. of the dowwinent of A. B. but hall fay that V. T0 feijed in. 


fee and took ber to feine and died, and the iſſue entered and endowed 
hor ; quod Curia concellit. And by fome he ſhall ſhew hw fhe 
held bv metes and bande; but per Prifot contra ; for when it is 
alleged that the held in dower, it ſhall be intended by metes and 
bounds, Br. Dower, pl. 56. cites 37 H. 6. 38. 

31. In dower, the tenant ſaid, that S. was ſeiſed in fee, and en- 
fe ffed Hin, and leaſed to the baron ig held at will, which eflate he 
eentiniud during his life, abſque hoc that he avas ſeiſed of ſuch eflate 
que deaber, &c. and had off entered by judgment, by reaſon of the 
long continuance of the polic ion for doubt of the lay gents. 
Dr. Dower, pl. 58. cites 39 H. 6. 9. 

32. By which he /a:4 that the barin during the eſpouſals was 
thereof” [viſed in fee, and conveyed tate to im, and that he endowed 
the feme of it, viz. of the third part thereof, to which the feme 
arreed, and the demandant imparled. Br. Dower, pl. 68. cites 
5 E.. 

* 
too meſſunges and ten acres of land in fee, and this aſſigned to the de- 
mandant for her dasber, ts which e agreed; & non allocatur with- 
out alleging ſciſiu in the baron. Br. Dower, pl. 68. cites 5 E. 4. 22. 

24. Dower again? a guardian ſhall be by name of guardian, 
and there it is a gead plea that he is not guardian. Br. Dower, 
pl. 94. cites 9 E. 4. 31. 

35. In. dawver of the moiety of the manor of D. in D. the tenant 
ſaid, that two acres, parcel of it, is in S. and is no plea for as the 
demand is in D. ſhe ſhall recover nothing but that which z in 

D. Br. Brief, pl. 216. (218.) cites 9 E. 4. 6. 
2306. And the ſame year, fol. 17. the tenant was awarded to 
anſwer, and therefore no plea to the writ. Ibid. 

37. In dower, the tenant ſaid that he has been at all times ready to 
render dęæver, and yet is, &c, and the demandant ſaid that he, viz, 
the baron, died ſeiſed, and that ſuch a day and year fhe required the fe- 
nant to endow her at D. and he refuſed, &c. the tenant ſaid that the 
fame day the tenant offered the feme to ge auth her to the land, and to 
an her dower, . end ſhe refuſed, abſque hoc that he refuſed, and the 
Court held the iſſue good upon the refuſal upon this ſpecial plead- 
ing. Br, Dower, pl. 73. cites 13 E. 4. 7. 

38. But if he had ſaid generally that he did nt refufe, ſome ſaid 
that it ſhould not be {a good] plea, becauſe he does nat deny the re- 
queſt, Br. Dower, pl. 73. Cites 13 E. 4. 7. 

39. In dower, the tenant pleaded ne ungues ſeifie que dogver la 
poit; and the demandant ſaid that the father of her baron was ſeiſed 
in fee, and died foiſed, and the land deſcended to her baron as ſon and 
heir ; this feme demandant then being his feme, and after the baron, 
before any entry made by him or any other, died, and ſo ſhe dow- 
able by the law; and note, that e var compelled per Cur. to ſay, 
that no entry; for if any had entered ſbe fhould not have dower, for 
then there is pſſefion in fat, which tolls the pYyſſeſſion in law, and 
after ſhe concluded, and jo ſbe dowwalle by the law, and the juſtices 
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held the concluſion good, and ſo ſhe Twas not compelled to ſay, and 
fo ſeifed of ſuch are 4 gue d;wer la pot, but to put it to the law and 
2 the judgment of the Court, and fo note, that a feme fhall be ene 
dowed of the ſeiſin and poſſeſſion in law without ſeiſin in fact; 
quod nota; for otherwiſe it is of tenant by the curteſy ; and the 
reaſon ſeems to be :na/much as the baren may enter in jure uxoris, but 
the feme cannot csmpel her baron to enter inte his land; for if he ſhould 
ſay ut ſupra, and / /eifre que dozver la potty this conclufren ſhall auaive 
rhe ſpecial matier. Br. Dower, pl. 75. cites 21 E. 4. 60. 

40. Error was aſhgned becauſe the tenant in the writ of doæuer 
pleaded that the baron was nit jeifed the day of the ejporfals, et unquant 
inde poſteu, which was held o conje{/ion f the actin in a manner, 
tamen quzre inde, and atter becauſe it appeared by the examin- 
ation of the clerk of C. B. that the record there was nec unquam 
inde poſtea, therefore it was amended by the ſtatute per judicium, 
and that the demandant recover her dower and damages taxed by 
the inqueſt 201. according to the firſt judgment. Br. Error, 
pl. 188. cites 22 E. 4. 45. 

41. In dower, the tenant faid that the baren was net ſciſed theregf 
the day of the eſpoujals nor ever after, and the jury found that they 
were ſciſed thereof the day of the eſpouſals and ever after, the verdict 
has not made the plea £00d, but it the piea had been that they 
were not ſeiſed the day of the eſpouſals, and the others e contra, 
and it had been found that he had been ſeiſed the day of the 
eſpoufals, this verdict had made the plea good. Br. Verdict, 
pl. 81. cites 22 E. 4. 46. 

42. In dower, the tenant wuches the heir of the huſband in the 
fame county ; the heir demands the lien and denies it; this iſue ſhall 
be tried before the demondant hall have judgment in dauer. By all 
the judges in the Exchequer Chamber. Jenk. 176. pl. 52. cites 
4 H. 7. Fitzh. Dower, 19. 

43. In this caſe of dower the judgment varies ; if it be found 
ngain/t the heir that he has lands in the ſame county where the writ 
is brought, the demandant in dower hall have judgment againſt the 
heir ; if the iſſue be feund for the heir, the demandant fhall have 
judgment againſt the tenant. Jenk. 176. pl. 52. cites 28 E. 1. 
Voucher, % / E  47-- 19 E 2. Fitzh. Reſceipt, 17. 
16 E. 3. Fitzh. Variance, 61. Judgment, 165, 166. 

44. The proceſs is ſummons, =_ cape, N petit cape, in the 
Common Pleas. F. N. B. 148. 

45. Dower, the de efendant pleaded that the huſhand of the de- 
mandant was alive at C. in K. The feme replied that her huſband 
died at F. in the pariſh of F. in the ſaid county of K. upon which 
they were at iſſue; on day given to make proofs, the plaintiff ex- 
arined her witnefles in court, the defendant examined no wit- 
nelſess Judgment was, the plaintiff ſhould recover her dower. 
Mo. 14. pl. 35. Patch. 2 Eliz. Thorn v. Rolfe. 


being alive; And fo the demandant recovered. ——— Pendl. 36, pl. 131. 8. C. and 


jusgment accordingly.— Ard. 20. pl. 32. S. C. adjudged, 


46. In 
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46. In dower againſt ſeveral defendants, ſome confeſſed the action, 
and others demanded the view. The juſtices at firit ſeemed clear, 
that ſince they did not vary in dilatories, &c. they ſhall have the 
view. But 11 R. 2. and 46 E. 3. and 33 H. 6. being to the 
contrary, and 14 Hf. 6. 6. this being an action which is favoured in 
law, the view at length was ouſted according to thoſe books, but 
the Court offered to ſeal a bill of exceptions, ad quod non fuit 
reſponſum. D. 179. pl. 41. Hill. 2 Eliz. Herbert v. Ver- 
uon. 

47. Dower by E. M. tenant vouched as leſſee for life of a leaſe f 
the huſband with warranty, the heir of the huſband in ward to the 
king, for cauſe of gard, and prayed aid to the king, and had it, and 
after a procedendo judgment was given that the demandant re- 
cover againſt the tenant, and tenant againſt the heir, ſed expectet 
executio per recompenſationem tertiæ partis predict againſt the 
heir till he come to full age, and till the hands of the king be 
amoved. Dy. 256. pl. 7. Mich, 8 and 9 Eliz. Michell v. Ne- 
thercote. | 

48. The demandant after the death of her huſband entered into 
the land in demand, and continued the poſſeſſion of it frve years, and 
afterwards the Heir entered, upon which „be brought dower. It was 
agreed in that caſe, that the zerrant needed not to plead tout-temps priſt 
after his re-entry, for the time the demandant had occupied the 
fame is a ſuſhicient recompence for the damages. 3 Le. 52. 
pl. 75. Mich, 15 Eliz. C. B. Riche's caſe. 

49. It was adjudged, that if the ſheriff aſſigned dower to the 
wife by writ to him directed, and does not return the writ, yet the 
wife is lawfully ſeiſcd in dower. Cro. E. 17. in pl. 8. cited 
Paſch. 25 Eliz. C. B. by Fenner, to have been adjudged 10 Eliz. 
in Aſhborough's caſe, 

50. If dower be demanded of commen certain, the certainty muſt 
be ſhewed. Godb. 21. pl. 27. Paſch. 26 Eliz. C. B. 

51. In dower, the tenant pleaded quod dedit & conceſſit unum an- 
nualem redditum, & c. in recompence of dower, which fhe accepted, 
&c. Per Walmſley, as this cafe is pleaded there is not any aſ- 
ſignment of the rent for the dower, and therefore it is not any 
bar of dower, for it is pleaded, quod dedit & conceſſit unum an- 
nualem redditum, &c. and although dedit & conceſſit are good 
words in the deed, yet when the tenant is to plead it, he is to 
plead it in apt words, viz. gud affignavit ; for a gift of rent or 

land is no bar to dower, and to that purpoſe cited a caſe in the 
years of Ed. 2. in the book at large, where it was pleaded, 
that the ſon granted land in dower to his feme ex aſſenſu 
patris, and ruled that it was not good, for it ought to have 
been aſfignavit; for in pleading every one ought to plead ac- 
cording to law, and as it is here pleaded the feme may have a 
writ of annuity upon this grant, which ſhe cannot have if it were 
an aſſignment, and the words of the deed being dedit, &c. 
the intent of the parties to have it a grant does thereby appear, 
and the tenant, againſt whom it is, has pleaded it as a grant; and 


if lie has clection to uſe it as he will (as in many cates — 
5 | ave 
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have) yet he has here made his election to have it as a grant, and 
we may not take it otherwiſe, and judgment accordingly. Cro. 
E. 452- pl, 19. Mich. 37 and 38 Eliz. C. B. Wentworth v. 
Wentworth. 

1 dower, the zenant appeared upon the grand cape, and being 
enly leſſee for years of the land, he might plead non-tenure, but whe- 
ther now he might wage his law of non-lummons ſo as the writ 
be abated was doubted, becauſe by the wager of law he takes upon 
himſelf the tenancy, and affirms himſelf to be tenant according to 

3 H. 6. 2. per Priſot, to which it was anſwered by Rhodes and 
Windham J. that here the tenant being only leſſee for years is not 
at any miſchief; for if judgment and executicn be had againji him, he 
might 115 e e afterwards enter upon the demandant. Le. 92. 
pl. 119. Mich. 29 and 30 Eliz. C. B. Michel v. Hyde. 

53. Dower againſt W. and D. Upon the grand cape W. made 
default. D. ſurmiſed that he is not tenant of the l. and, but that the 
demandant's ibu leaſed to him for 50 years, and that this action 
is brought by covin to him to loſe his term, and prayed to be re- 
ceived. And per tot. Cur. he ſhall be received though he was party 
re the wwrit, and that by the ſtatute of Glouceſter, becauſe he is 
in equal miſchief; and they held ciearly, that upon the default of 
W. the dem andant ſhould not have a judgment for 2 moicty, the 
cauſe of the receipt trenching to the wholez and by all but 
Rhodes, , judgment bad been given upon the default of both, vi. 
V. and D. yet the term of D. fhozuld rund, but D. ſhould be out of 

feſſeſien, and put to his action. 3 Le. 168. pl. 219. Mich. 29 Eliz. 
C. B. Williams v. Drew. ö 

54. A writ of dower was brought of lands in the county of 
Northumberland. The pariſh church wherein this land lay was 
at Newcaſtle, which is a county by itſelf. Per Cur. the prox 
clamation of ſummons ought to be at the pariſh church-doar, though 
in another county than where the land lies, and this by the ſtatute 
of 31El. Cro. E. 472. pl.35. Paſch. 38 Eliz. C. B. Regiſter's cafe. 

55. Tenant in dower wauched the heir of the higſbaud in the fame 
county, 20% preſently entered into the warranty, — faid that he f 
115 Mis, judgment was given preſently again/t tenaut, with a ceſſet 
executio ; and afterwards the Hue was tried and found that the heir 
had not afjets, aud the wife had execution. Cited Hutt. 72. as Mich, 
28 & 29 Eliz. Aſhburnham v. Skinner. 

55. Note, if a man be ſeiſed of certain lands, and takes wife, 
and after alleus the ſame land with warranty, and after the feoffor 
and feoitce die, and the wife of the fegor brings an action of der 
againſt the iſſue of the feoffee, and he vouches the heir of the feoffor, 
and hanging the voucher, and undetermined, and the wife of the- 


ferffee brings her action of dower againſt the * of the ferffre, and 


demand; the third part of that awheresf her huſband was ſriſed, and 
will not demand the third part of theſe taus parts of which her huſband 
was ſeiſed; it was adjudged, that ſhe ſhould have no judgment 
until ſuch time as the other plea was determined. Litt. f. 54. 
57. The reaſon why tout temps priſt is a good plea in a writ of 


dower brought againſt the heir to bar her of the mean values and 
damages 


Dower. 

damages is, becauſe the heir holds by title, and does nd a2ureng till a de- 
mand be made. But in a writ of aiel, coſinage, &c. where the 
land and damages are to be recovered, there {ſuch plea is not 
good ; for there the tenant of the land has no title, but holds the 
land by wrong, and the feoffee of the heir cannot at the firſt day 
plead tout temps priſt, becauſe he had not land all the time ſince 
the death of the anceſtor. Co. Litt. 33. a. | 

58. In a writ of dower unde nihil habet, 19 protection is alloaw= 
able: becauſe the demandant has nothing to live upon; but er- 
wiſe it is in a writ of right of deer. Co. Litt. 131. a. 

50. If one grants a rent-charge to a man and his heirs, and dies, 
and his wife brings a writ of dewer againſt the heir, and the heir 
in bar of her dower claims the ſame to be an annuity and no rent- 
charge, yet the wife ſhal] recover her dower; for he cannot de- 
termine his claim by election, but by ſuing of a writ of annuity ; 
neither can the heir have after the endowment an annuity for the 
two parts; for that thould not be according to the deed of grant; 
for cither the whole mult be a rent-charge, or the whole an an- 
nuity. Co. Litt. 144. b. 145. a. 

60. Tout temps priji is a good plea in a writ of dower brought 
againſt the heir to bar her of the mean values and damages, the reaſon 
is, becauſe the heir holds by title, and does no wrong till a de- 
mand be made. Co. Litt. 33. a. in principio. 

61. If dower be brought againſt one who is not tenant of the free- 
held, the tenant before judgment ſhall be received, and upon de- 
fault of the tenant he may falſify after judgment. Brownl. 126. 
Mich. 6 Jac. Anon. | 

62. In dower, the tenant after appearance of the jury, but before 
they avere fevorn, made default, and a petit cape was awarded; at 
the day in Bank the zerart informed the Court that he is only tenant 
fer life, ond that the rewerſis is in one P. who ought to be received 
to ſave his title, and the Court ordered him at the return of the 
petit cape to plead his plea. Brownl. 126. Mich. 9g Jac. Ld. Mor- 
ley's caſe, | 

63. The manner to make ſummons in dower, if the land les in one 
county and the church in anther county, then upon the ſtatute the 
ſheriff ought to come to the next church, though it be in another 


county, and there make proclamation. 2 Brownl. 122. Mich, 


9 Jac. C. B. Anon. 

64. If proclamation be made by the ſheriff on the ſummons, at 
the door of any of the churches where the lands lie, it is ſuſſicient, 
and need not be at the doors of all. Brownl. 126. Hill. 13 Jac. 
Allen v. Walter, 

65. No eurit of error lies before the value be inquired of; for 
till then the judgment is not perfect. Brownl. 127. Hill. 13 Jac. 
Glefold v. Carr. 

66. In dower of lands in three villages, ALLEN's Cage was Cited 
14 Jac. C. B. that a ſummons and proclamation ot the church of one 
ef them is good ; and that the ſummons mwuft be 14 days b-fore the 
return of the writ, But in the cale between Gray AND Row- 
Lax, that want of a ſummons is nat error, but that there — 

| gra! 
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grand cape ſhall be envard:ed by the ſtatute 31 Fliz. cap. 3. Novy, 22. 
Trin. 15 Jac. Harriſon v. Maflam, 

67. In a writ of dower, the tenant demands the view, and the 
demandant counterpleads the view, quod le tenant wad entry nift per le 
baron and thereupon the tenant demurs; and it was adjudged a 
good counterplea, and the tenant ouſted of huis view. Hutt. 44. 
Hill. 18 Jac. Bridgeland v. Poſt ; and cites 9 E. 4. fol. 6. and 
$-H.-4--24. 

Win. 87. 68. Dow cry the tenant wouches the heir in th» A me eounty, 20 
25K. cr. entered into the wart my and —_ riens per 4% /cent, upon which 
Ira xs, they were at iſſue, and at the nifi prins made 4-/zu/t at the day in 
c. the Bank; jrdement was given againlt the tenant ; it was moved that 
* it oughit to have been cenditianal, viz. againſt the heir for what he 
abs had in the ſame county, and if he had not any sſtate, then againſt 
judgment the tenant 3 but the Court held both ways good. Cro. J. 688. 
—. pl. 3. Trin. 21 Jac. B. R. Goldingham v. Somes. | 

it the eden int ite ood as it was. Hutt. 1. S. C. adjudged for the demandant upon view of 4 
ptrecedent ot 38 & 39 Elz. Rot. 1208. or 1288. 8 ig t C0, J.] Aſhburnham v. Okin- 


69. In dower againſt an infant, he appeared by his guardian, 
and 2 aded that his father who was huſband to the demandant; Was 
Seiſed Fa meſſuage and certain lands * age, and deviſed them te the 
roi fr ber ſeinture, and full ſatiiaction of dower, and that after 
the death of his father, ſbe entered into the faid meſſuage and lands, 
and was ſciſed by virtue of the deviſe, &c. Ihe wwidewv replied by 
proteitation that he did not dev te, and for plea confeſſed the ſeiſin 
of the huſband and her entry; but farther pleaded, that fhe en- 
tered ar guard an in feage 13 the infant, and that ſhe diſagreed to ace 
cept the had s by the dewiſe, and traveried the entry and the agrec- 
ment. The Court ſaid, that this bar was good, though it had 
been more pregnant to have alleged that ſhe entered virtute lega- 
tionis prædictæ, and ſo was ſciſed. And after it was ſaid that the 
replication was good without the traverſe ; for this was not ex- 
prefaly ſet down, but that was merely the conſequence of the plea, 

which in truth was not traverſable. Win. 100. Mich. 22 Jac. 
8 B. Baker v. Bake», 

70. Error in dower where the defendant pleaded ne unques gc- 
cauple in tbh; 5 ny; upon a writ to the ** he certified quad 
eepulata fuit in vers matrimono ſed clandeſtine ; W.qued V. CE. 
thori menſæ participatione mutus cohabitaverunt ad mortem predict 
1. Error was aſſigned, that the certificate docs not anſwer to 
the words of the ifluc e, which is quod ne unques accouple in loyal 

matrimony. But reſolved the certiſicate was good; for vero ma- 
trimonio (a!though clandeſtino) copulati is as good as legitimo co- 
pulati matrimonio, for they are all one by ene and al- 
though it be clandeſtino, yet it does not vitiate the marriage; and 
when it is added, thor; & menſæ participatio: ne durante vita coha- 

| bitaverunt, that proves they continued huſband and wife during. 
his life. And judgment. was affirmed. Cro, C. 351 pl. 16. 
Hill. 9 Car. B. R. Wickham v. Enficld. 


8 
92 
on 

—1 

hed 
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71. A woman brings dower againſt the tertenant of certain land 
in H. in com. Suſſex ex dotatione A. viri ſui defuncti; the tenant 
pleads a feaffinent of the manor of Dale ts certain per;ns ti the uſe of the 
ſaid huſband, and the demandant for their lives jor her jainture, &c. 
the remainder to a ſtranger; this plea is ſulficient without ſaying, 
that aſter the huiband's death ſhe entercd and claimed it for her 
jointurez theſe words are ſuperfluous in this cafe z (tor the ſaid 
jointure is a bar prima facte to the demandant in dower;) the de- 
mandant replies, that the faid huſband before the ſaid fraſf ment, had 
conveyed the ſame manor 4 the ufe of himſelf in tail, remainder to the 
demandant fr life, remainder to a ſtranger in tail; and that after 
the death of her huſband, without iſſue, the claimed the ſaid 
eſtate and entered, and by that was in her remitter; the tenant 
rejoins as above, and does net traverſe the claim, and the ſaid entry 
and remitter to be in of the ſaid firſt eſtate; the demandant had 
judgment aihrmed in error. The demandant in the replication 
need not traverſe the ſaid entry after the death of her huſband 
pleaded in bar; for it is vain and impertinent; but the tenant 
in the rcjoinder ought to maintain his bar, and traverſe her entry, 
and claim by the former eſtate tail, remainder to the demandant 
for life. This firſt- conveyance with a remainder ut ſupra ſhe 
ſhould not waive becauſe of the prejudice of the ſaid remainder. 
Jenk. 334. pl. 72. cites Cro.. J. 489. Wood's cafe. 

72. And though neither day nor plac? of marriage wwas mentioned 
in the bp. 's certificate it was held not material; for it is not iſſua- 
ble becauſe the certificate of the bp. 1s concluſive. Ibid. 

-3. The Court was moved for a ſuperſedeas to ſtay proceedings 
upon the grand cape m dower, quia erronice emanavit, becauſe 
the return of the. ſummons was net according to the ſtatute 31 Eliz. 
cap. 3. which ſays, after ſummons. 2dly, The land lies in a 
vill called H. and the return is of a proclamation of {ammons at 
the pariſh church of F. and it does not appear that the land was in 
that pariſh ; beſides it was proclamari feci ſecundum formam ſta- 
tuti, and it is wut returned to be made on the land; fo the grand 
cape was ſuperſeded. Mod. 197. Hill. 26 & 27 Car. 2. C. B. 
Furnis v. Waterhouſe. ; 

-4. Error to reverſe a judgment in C. B. in a writ dauer 
unde nibil habet, becauſe the view was not granted ; and it was al- 
leged, that although in a writ of right of dower the view is grant- 
able, yet in dewer unde nihil habet z never was at the common law, 
becauſe the woman that had nothing to maintain her ſhould not 
be delayed in the recovery of her right. Freem. Rep. 375. 
pl. 483. Mich. 1674. Aſtmall v. Aſtmall. 

75. Dower unde nihil habet the 7enant demanded the view ; the 
demandant counter-pleaded, becauſe the baron alienavit tenementa pra- 
dia ty the tenant, & hoc, &c. the tenant demurred generally, and 
it was infiited for him th:2t the counter-plea was ill, and that it 
ought to have been fegfuvit, for by the word alienavit it does not 
appear whzt eſtate he had alienated ; for a leafe for years is an 
alienation z but adjudged that alienation implies al! the wwhole ate 
which he had, and the ſtatute Ed. 2, 48. ouits the tenant of the 

| view 
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view of the lands which the huſband aliened to him, or to any of 
his anceſtors, and ſo the plea is in the very words of the ſtatute, 
and good. 3 Lev. 220. Trin. 1 jac. 2. C. B. Bernes & UY' 
v. Rich. | 
3 Lev. 253. 76. Tenant in dower dies before aurit of inquiry executed; admi- 
5. C. acjor- niſtrator cannot bring fcire facias for the damages and meſne pro- 
natur-— fits. 1 Salk, 25 2. pl. 1. Trin. 2 W. & M. in B. R. Mordant 


Carth. 123. 
8. C. * 8 : v. Thorold. 


judged that 5 
the writ does not lie. 3 Mod. 281. S. C. And per Cur. when a ſtatute which gives a remedy for 
mean profits is expounded, it ought to be accordin, to the common law. Now where intire damages 
are to be recovered, and the demandant dies before a writ Hf inquiry executed, the ex*cutor cannot have 
any remedy by a ſcire facias wpon that judgment, becaut: damages are no duty till they are aſſcſicd, 
Sed adjornatur. 2 Show. 97. S. C. adjudzed accordingly. 


77. Detainer of charters was pleaded after imparlance, and on 
dzmurrer judgment was for the plaintiff. Show. 271. Trin. 
2 W. & M. Burdon v. Burdon. 

78. In dower upon default grand cape iſſued, and demandant ſug- 
gefted that her huſband died ſciſed, &c. and a writ of inguiry of the 
value of the lands, and 601. damages were returned; it was 
moved to ſtay the filing this writ of inquiry becauſe the tenant 
had no notice of it ; but it was anſwered, that in real actions, 
perſonal notice is not to be given, but the tenant is to take no- 
tice, becauſe the writs, viz. the ſummons, are always executed 
on the lands and not elſewhere ; but per Cur. perſenal notice ought 
to be given of the writ of inquiry, and of the execution thereef, for the 
grand cape is a judgment, and thereby the ſuit 1s determined at 
common law; the damages for the value of the land is only 
an addition by the ſtatute of Marlbridge, and therefore for want 
of notice the inquiſition was diſcharged, and reſtitution was 
awarded of the damages levied. 3 Lev. 409. Hill. 6 W. 3. C. B. 
Perkins v. Lamb. 

79. Want if abridgment was aſſigned in error. See 10 Mod. 225. 
Paſch. 13 Ann. B. R. Shipley v. Shipley. | 

Ia dower, a 80. A recovery in dawer will eftop the tenant and all claiming 
plea of ſee under him from giving a prior term in evidence. 2 Ld. Raym. 
for years Rep. 1293. Mich. 8 Ann. B. R. Booth v. the Marques of Lind- 


org ht not to 

—— ſey, & al'. 

after plea | 1 | | : 
ad judgment for the demardant, Comyn:'s Rep. 287. Trin. 11 Ceo. 2. Gicen v. Roe. 


Tower. 


(N. a) Pleadings. 


Where there muſt be a Profert or Monſtrans of 
Deeds. 


!, IN dower the tenant. vouched the heir of full age, he ſhall 
ſhew deed as it is ſaid; qguere, Br. Dower, pl. 98. cites 
48 E. 3. 5. | 

2. In d-wer the tenant pleaded jrintenancy in the baron with IT. 
who ſurvived, and the demandant pleaded a releaſe by W. to her ba- 
roi, and becauſe ſhe did not thew the releaſe all the Court coun- 
felled her to plead ſeiſie que dower, and to give this matter or 
releaſe in evidence, and yet the deed does not belong to her, 
and ſo ſhe did. Br. Monitrans, pl. 37. cites 1 H. 4. 13. 

3. But the feme was not ſuffered to plead a relcaſe in fee mads 
to her baten tevant for life without ſhewing the deed of releaſe 
but ſhe might ſay ſciſie que dower la poit, and give the matter in 
evidence; per Patton, Weſtbury, and Rolf. Br. Monſtrans, 
pl. 5. cites 11 IL 4. 83. | 
J. A feme who is endowed of rent ſhall not have aſſiſe without 

ſhewing the deed of commencement, for this belongs to the heir 
in reverſion; per Paſton, Weſtbury, and Rolf. Br. Monſtrans, 
pl. 5. cites 3 H. 6. 20. | 

5. A feme who demands deter of rent of the baron need not 
ſhew deed, for the deed of rent belongs to the heir; per Strange; 
quod non negatur. Br. Monſtrans, pl. 49. cites 7 H. 6. 1. 

6. A feme ſhall have dower of a reut- arge without ſhewing 
the deed, becauſe the deed does nt belaung to her; Arg. Pl. C. 46. 
in the caſe of Wynbith v. Talbois. 


(O. a) Judgment and Executions, 


I. Stat, Merten, 20 E. 3. 7 F widows which be deforced of their The fate 


ſe of ton 
cup. 1 dower, or quarentine of lands A . 


wheresf their huſbands died ſciſed, and they recover by plea, they that pybulas, 
be convict y ſuch deforcement ſhall yield damages the value of the whole = the 
LC cuſtom is, 


dowwer to the day that the wwidiwws by judgment fhall have recovered on = 
ſeiſin, and ſhall be amerced at the king's pleaſure. 2 don able. 
| 0.Litt. 33. 


a, S. P. agreed by all the juſtices. Mo. 410. pl. 559. Trin. 27 Fliz. B. R. in caſe of Shaw 
v. Thompſon. Cro. E. 426. pl. 26. 8. C. & S. P. admitted, that the damages were well 


awarded in the copyhold- cout. — 4 Rep. 30. b. pl. 22. 8. C. rclolved accarcingly. 8. P. 


by Yelverton. Cro. C. 43. 
Ld. Coke ſays, he had zead in an ancient and learned reading upon the ſtatute 20 H. 3. cap. 2. 


that it extends only to a wwrit of diaver unde nibil babet, and not to a writ of right of dower ; for in ng 
writ of right damages ate to be recovered. Co. LItt. 32. b. 


2. Where a man married infesffed A. and died, J. abated (with Br. Das 
out covin of the feme) and endowed the feme, and 4, brought afſiſe N. 482. 


again cites S. O. 


— 
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agaiuſt them, and all Fund ut ſupra, and the plaintiff recovered bios 


Br. Utlaga- 
ry, pl. 36. 

cites S. C. 

and M. 

3 E. 3. 


parts, and * the feme retained the third part in deer, and the plain- 
tiff recovered damages, and the third part of the damages avas recouped. 
Br. Dower, pl. 59. cites 12 Aſſ. 20. 

3. Where a feme brings dower ſhe ſhall not recover damages, 
becauſe the baren was outlawed in treſpaſs, ſo that the frank- 
tenement was void only. Br. Damages, pl. 98. cites 13 Aft; 5. 

4. K. was endowed by the king in Chancery, and among other 
things a rent reſerved by patent to the king and his ſucceſſors upon 
grant of a fair ts the prior of B. and his ſucceſſors was aſſigned to her, 
Upon this aſſignment ſhe brought a ſcire facias in the Exchequer, 
and had judgment there to recover the rent, the arrearages, and 
damages; but on error brought in the Exchequer Chamber the 
judgment was reverſed as to the rent and damages; becauſe ſhe 
ought not to have judgment of the rent being the inheritance of 
the king, nor of damages in the ſeire facias, but as to the arrear- 
ages the judgment was aflirmed, becauſe they were due to her, 
and as to theſe ſhe was privileged by her eſtate for life to ſue in 
the Exchequer; Arg. Mod. 565. in pl. 770. cites 14 E. 3, 
the Counteſs of Kent's caſe. | 

5. In d:wver, the tenant ſaid, that he has been at all times ready 


156 render dower, and yet is, and the demandant averred the contrary, 


by which fe recovered dower, and for damages prayed the inqueſt to 
inquire of the damages, and could not have it; for it is an iſſue 
joined between the parties, which ſhall be tried by niſi prius; 
per Cur. Br. Enqueſt, pl. 79. cites 34 E. 3. and Fitzh. En- 
queſt, pl. 79. | 

6. If a feme recovers in deter, ſhe cannot diſtrain for the rent, 
nor ſuch like, before execution, and the ſheriff may put her in 
ſeiſin by graſs, turf, or beaſts of the land, but he cannot drive 
them out, but ſhall take ſciſin by them, and diſmiſs them there, 


Br. Executions, pl. 108. cites 40 E. 3. 21, 22. 


Br. Aſſiſe, 
pl. 24. cites 
5. C, 


7. Dower againſt the tenant fer life of the leaſe of the heir of the 
baron, who vauched the heir to warranty, the dcmandant recovered 
againſt the tenant,” and he over in value againſt the heir, Br. Dower, 
pl. 10. cites 41 E. 3. 24, 

8. But where the tenant wouches the heir to warranty by the 
deed of his anceſtor, there the demandant recovered againſt the vouchee, 
and the tenant ſhall hold in peace, Contra ſupra upon his own 
deed; note a diverfity, Br. Dower, pl. 10. cites 41 E. 3. 24. 

9. But it is faid in the next note there enſuing, that in dower 
againſt tenant for life of the leaſe of the baron, auh wouched the heir 
to warranty, the femme ſball recover againſ? the tenant and he over 
in value, and yet in this caſe the reverſion made by the anceſtor 
is cauſe of warranty. Br. Dower, pl. 10. cites 41 E. 3. 24. 

10. In writ of admeaſurement of dower, if the tenant comes at 
the firſt day ready to be admeaſured, the plarntiff ſhall nit recover 
damages ; quod nota. Br, Admeaſurement, pl. 1. cites 42 E. 3. 19. 

11. Where a ſeme is newly endowed in Chancery, there the ſhall 
not recover damages; for thoſe of the Chancery do not give 
damages, Br. Damages, pl. 195. cites 42 Aff, 32. and 43 E. 3. 32: 

| 12, In 
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12. In dower, the tenant made default after difuli, and the de- Br. Da- 
ꝛnandant averred that her baron died ſciſed, and prayed writ to inquire wh 
of damages, and had it, and the hei returned that the inqueſt re- ay OI 
turned no damages, and the demandant prayed that he be amerced, 
becauſe the writ is not ſerved; per Thorpe, he ſhall not be 
amerced but where he returns illy of himſelf, and here he re- 
turned as the jury found. Br. Dower, pl. 13. cites 44 E. 3. 3. 

13. Scire facias agninft the barn and feme upon recovery in dower Py. Dower, 
againſt them. The beron appeared, and the f-me made default, and pl. 16. cites 
he ſaid that he is ſole tenant, and the feme had nothing; and the 1 
opinion there was that he ſliall have the plea well without his [ 291 J 
feme, by which he was ſuffered to plead in bar alone, and ſaid, 
that after the recovery the demandant entered into the land claiming 
the third part, and delivered ſcifin to the defendant, <vho had the tus 
parts by name of all that which to bim belong in name f the third 
part, rendering one mark per annum, and has received it and fhewed 
acquittance thereof ; judgment it execution; and the opinion was, 
that it is no plea; for he who recovers dower cannot enter into 
the third part. Br. Scire Facias, pl. 36. cites 45 E. 3. 5. 

14. In dower, the tenant came at the ſummons, end ſaid that he where the 
has been at all times ready to render dower, and yet is, and the rant has 
demandant ſaid that he wwas not ready, and that her baron died ſeiſed, 2 = 2 
and the firſt averment of the demandant cannot be taken, be- ;,;....7 
cauſe the tenant came at the ſummons, and writ to enquire of the dower, the 
damages was awarded, and found that the baron died ſeiſed, and — 
damages, &c. Per Tillefley, this ig only inqueft of office, where it cover da- 
ought to have been by iſſue tried, and therefore the demandant ſhall mages 


not have judgment upon it; contra per Thirn. quere. Br. En- — 
queſt, pl. 17. cites 11 H. 4. 40, 41. ſeiſed; for 
this is not 


If the baren dies ſeiſed, the 


any default in the tenant. Br. Dower, pl. 32. cites 11 H. 4. 40. 
feme ſhall recover damages. Br. Damages, pl. 52. cites 11 f. 4. 4c, 41. 
But per Chyan and Hill, whe.e the tenant is at all times ready to render dower, the demandant ſhall not 


recover damages; for no default is in the tenant. Ibid, 
But in coinage the demandant ſhall recover damages, though the tenant be ready to render dower ; 


for be is not in by goed title; contra H the beir in dower. Ibid. 


15. In dower againſt two, the one ſaid that he afſrened Gs. 8 d. 
rent out of the land to the feme for her life, the which ſhe accepted, & c. 
and the other ſaid that he is, and at all times has been, ready to ren- 
der dauer; and it was held a good aſſignment, by which fe ſaid 
that ſbe did not agree to the aſſignment ; and per Strange, ſhe ſhall 
recover dower againſt him immediately of the moiety, though 
the plea of the other be not yet tried; for this is as a confeſpon 
by the one, and a plea in bar by the other, Br. Dower, pl. 46. 
cites 7 H. 6. 33, 34- | 
16. Note, that where the tenant confeſſes the action, or pleads ts * S. P. er- 
the writ in dower, the * demandant hal! make ſurmiſe that her i en 


, ; | a 0 the tenant 
baron died ſeiſed, and otherwiſe ſhe {hall loſe her damages. pleaded enly 
Br. Dower, pl. 78. cites 22 H. 6. 44. 1 

and in : 


end of the ſurmiſe ſhall maintain her wvrit ; for otherwiſe it cannot appear upon plea to the writ wh2- 
ther the baron died 1ciſed er not. Br. Dower, pl. 93. Cites 3. Ci Pr, Surmife, pl. 13. 


cites S. C. 


Vor. IX. Y—Aa 17. In 
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17. In dower, the tenant ſaid that he has been at all times ready 
ta render dtver, and yet is, &c. and the demandant ſaid, thar he, 
viz. the baron, died ſeiſed, and that ſuch a day and year ſbe required 
the tenant to endow her at D. and he refuſed, & c. The tenant ſaid, 
that the ſame day the tenant red the feme to go with her to the 
land and to affign her dower, and fhe refuſed alſgue hoc that he re- 
fuſed, and the Court held the iſſue good upon the refuſal upon 
this ſpecial pleading. Br, Dower, pl. 73. cites 13 E. 4. 7. 

18. And per Brian J. ſhe cannot have ſeveral judgments of 
one and the fame thing, but one intire judgment; for by the 
firlt plea the demandant may recover dower; but the other juſ- 
tices were in a clear opinion -that /e te have her judgment 
ini mediately, and H. 18 E. 3 in dower, ſhe had judgment to 
recover her dower and enque/t for the damages. Br. Dower, pl. 73. 
cites 13 E. 4. 7. | 

Br. Dower, 19. In dower, the tenant confeſſed upon the cauſe of dower, and 
Ig cites did not ſuy that he has been at all times ready, &c. by which the de- 
C292 mandant prayed judgment, had it, and after faid, that her baron died | 
Fciſed, and prayed damages and writ of inquiry of it, and had it 
notwithitanding the averment 1s taken after judgment where the 
tenant cannot aver any thing; for it was ſaid, that it ſhall be in- 
tended by his confeſſion that the is intitled to the dower and 
damages; for it is included that the tenant is deforceor ; but per tot. 
Cur. F the tenant had come at the firſt day and ſaid that he has been 
at all times ready to render, &c. if the demandant cannot aver the 
contrary ſhe ſhall not recover any damage. Br. Damages, pl. 79. 

cites 14 H. 8. 25. 

20. Dower; the tenant wuched the hein and prayed he might be 
ſummoned in the fame county, and he was ſummoned and entered 
inta the warranty, and confeſſed the desen; it <vas moved againſt 
2ehom the judgment ſhould be, And the Court was in great doubt, 
fer it did not appear that the heir had ſufficient to render dawer, for 
it would be in vain, and a great miſchief to the demandant if 
they give judgment for her, when perhaps the heir had nothing 
or not ſufficient to render dower; and they commanded prece- 
dents in this caſe to be ſearched. Cro. E. 46. pl. 1. Paſch. 
28 Eliz. C. B. Killigrew's caſe. | 

After jutg- 21. In dower the jury aſſeſſed damages, as in caſe where the 
ment for the huſband died ſciſed, the which dying ſeiſed vas nit found by the 
#09095 4 verdlict; and exception being taken thercto, the Court ſaid that 
executon the demandant might pray judgment of the lands and releaſe da- 
awarded mages, or ſhe may aver that the huſband died jriſed, and have a writ 
eee to inquire of the damages, which all the prothonotarics agreed. 
was ſeiſed, Le. 192. pl.118. Mich. 29 and 30 Eliz. C. B. Butler v. Ayres, 


and ſo to 


Rave damages, Per tot. Cur. Codb. 212. pl. 302. Mich. 11 Jac, C. B. Porict's cafe, Ibid, 
sites 14 H. 3. 95. and 26 II. 6. 44. b. | 
Noy, 65. 22. In dower the tenant made default after default; B. prayed 


Whitley . Zo be received for his term made to him before the coverture, which was 


Beſt. 5. C. | ; X 
>ccoreingly, done; then the queſtion was, how exccution ſhould be? It was 


and the agreed, that the judgment ſhould be entered generally, that ſhe 
| ' {ould 


l 
3 
z 


Dower. 


ſhould recover ſeiſin of the moiety of the land (the land being 
gavelkind), and that the vri* ſhould be ſpecial, that the ſheriff 
thould not ouſt the termor, but he ſhould come upon the 
land and demand ſeiſin for the feme, and thereby ſhe to have the 
moiety of the rent, with the reverſion. Cro. E. 564. pl. 26, 
Paſch. 39 Eliz. C. B. Wheatley v. Beit. | 

23. She ſhall recover damages czly were the huſband ſciſed, viz. 
of the freehold and inheritance ; tor though the hulband before the 
title of dower had made 2 leaſe for years, reſerving a rent, ſhe 
ſhall recover a third part ot the reverſion with a third part of the 
rent and damages; for the words of the ſtatute are, de quibus 
viri ſui obierint ſciſiti. Co. Litt. 32. b. 
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Court ſaid, 
that the leaſe 
of B. is ſaved 
by the 

21 H. 8. 
CaPs 16, 


D. 284. a, 
pl. 33. ſays 
Idi common 
experience, 
and the pre- 
cedents of 
C. B. are 
ſo. 
Yelv. 112. 


Mich. 15 Jac. B. R. that if the baron aliens ard retakes for life ard dies, the feme ſhall have gawer, 


but no damages of tuch dying leiled z for it was only of franktengment. 


24. In ſome caſes where the huſband was ſole ſeiſed, the wife 
ſhall not be endowed in ſcveralty by metes and bounds; as for 
example, if a man ſeiſed of lands in fee, took a wife and infeoffed 
eight perſons, a writ of dower was brought againſt theſe eight 
perſons, and two confeſs the action, and the other fix plead in 
bar and deſcend to iſſue, the demandant ſhall have judgment · to 
recover the third part of the two parts of the land, in eight 
parts to be divided, and after the iſſue being found for the de- 
mandant againſt the fix, the demandant ſhall have judgment to 
recover againſt them the third part of ſix parts in eight parts to 
be divided, whick is worthy the obſervation. Co. Litt. 32. b. 

25. In a writ of dower ad glium ecclęſiæ, or ex afſenſu patris, ſhe 
ſhall recover no damages, becauſe be may enter, and the words 
of the ſtatute are, et dotes ſuas habere non poſſunt ſine placito, 
Co. Litt. 32. b. 

26. Some ſay, that the demandant in a writ of dower that de- 
days herſelf ſhall not recover damages. Co. Lit. 32. b. 

27. If ſhe brings a writ of dower againſt the heir, and the heir 
eomes into court upon ſummons the firſt day, and pleads that he has 
been always ready, and yet is, to render dower, &c. It the wife 
has * Cl] requeſted her der, ſhe ſhall loſe the mean values 
and her damages; but if ſhe have requeſted dower ſhe may plead 
it, and iſſue may be thereupon taken. Co. Litt. 32. b. 


ſays it is holden is ſome books, that a requeſt en pais is not ſuffici-at, but he ſays, that 
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* This word 
(not) is 
omitted in 
the original, 
and there- 
fore ſeems 
miſprinted. 
But 
Ld. Coke 
the law, and 


many books, are to the contrary, and that ſo are the words of the ſtatute, viz. et dotes ſyas habere non 


poſſunt fine placito, 2 Init. 32. b. 49» 


28. If the wife has dower ned to her in Chancery, ſhe ſhall 
have no damages; for the words of the ſtatute be, et viduæ per 
placitum recuperaverint, &. So it is if the heir or his feotlee 
aſſign dower, and the wife accepts it, the loſes damages. 
Co. Litt. 33. a. 

29. The values and damages are to be recovered againſt the te- 
nant in a writ of dower, as it appears in a record between BEN- 
FIELD v. Rows, where the tenant as to @ parcel pleæded nontenure, 
and for the reſidus, detainment of charters, upon lch pleas they 


1A 22 were 


4 Le. 198 
pl. 316. 
Mich, 

S & 9 Elizs 
C. B. Bal- 
field v. 
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Rouſe, S. C. 
adjudged for 
the demand- 
Ant. 
Bendl. 153. 
Pl. 215. 

S. C. and 
the plead- 
ings, ad- 
judged for 
the demand- 
ant; and to 
recover da- 
mages from 
the death o? 
the baron — 


Mo. 80. 


Dower. 


were at iſſue, and both iſſues found by the jury again}? the fenart, 
and found further that the huſoand died ſeiſed ſuch a day and year, 
and had iſſue a ſon, and that the demandant and the ſan by fix years 
after the deceaſe of the huſband together took the profits of the land, and 
after the fon ſuch a day and ſuch a year died without iſſue, after 
wwheſe deceaſe the land deſcended to the tenant as uncle and heir to him, 
by force whereof he entered and took the profits until the pur- 
chaſing of the original writ, and found the value of the land by 
the year, and aſſeſs damages for the detaining of the dower, and 
colts, and upon this verdict, after often debating, the de;nandant 
had judgment ts recover her damages fer all the time fram the death of 
her hujband without any defalcaticn. Co. Litt. 33. a. 


Pi. 213. S. C. adjudged accordingly. 
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30. A man ſeifed of lands in fee tales a wife and grants a rent- 
charge, and after makes a fecf/ment in fee, and takes back an eftate 
tail and dies, the wife recovers diawer againſi the iſſue in tail by red- 
dition, the wife makes a ſurmiſe that the huſband died ſciſcd, and 
prayed a writ to inquire of the damages, and that 1s granted 
to her. In this caſe the holds the land charged with the rent- 
charge, for by her prayer ſbe accepts herſelf doavable of the ſecond eflate, 
for of the firſt eſtate whereof ſhe was dowable her huſband died 
not ſeiſed, and /5 has fbe concluded herſe!f, wherefore if the rent- 
charge be more to her detriment than the damages beneficial to 
her, it 1s good for her in that caſe to make no ſuch prayer. 
Co. Litt. 33. a. | 

31. In a writ of admeaſurement of dower the demandant ſhall 
recover damages, if the 7enant appears net the firſt day, and yields te 
adnaſurment, for the iſſues in the mean time. 2 Inſt. 368. 

32. If tenant in dower be diffeiſed, and the diſſeiſur makes a ent- 


ment, the tenant in dower ſhall recs der all her damages again! the 


ferffees for ſhe is not within the ſtatute of Glouceſter, cap. 1. 


by which every one ſhall anſwer for their time. 2 Brownl. 31. 
Hill. 8 Jac. C.B. 

33. After judgment for part, the demandant may be nonſuit for 
the reſidue, and yet have execution of that part for which he had 
judgment. - Godb. 166. pl. 231. Paſch. 8 Jac. C.B. Foliamb's caſe. 

34. Where a reverſion of lands leaſed for years, rendering rent, in 


granted t5 the huſband in fee, who dies ſeiſed of this reverſion, the 


vid: fall be endowed f the reverſion and the rent, but ſhall recover 
1 damages of the tenant. Win. 8. Paſch. 22 Jac. C. B. Anon, 
35. A. ſeiſed of land in fee, makes /eaſe for years rendering rent, 


She ft all 
hue preſent takes wife and dies; the wife ſhall have judgment to have the 
— e third part of this land for her dower, and ſhall have the third 
ſal tl ereby part of this rent, but cefſabit execulis for the paſſeſſion of the land 
_ — 5 during the leaſe. Jenk. 73. pl. 38. 

for per all the juſtices, the ſheriff ſhall ſerve 


the reverſion, and the rent and execution ſhall not ceaſe ; 


execution of the lan va. ; 
that there is no leaſe, and though it be pleaded the wife cannot 


ſhall be genera! ; and Ii, may te- 
ke be 4, he hail have hits action. 


d as if there wat 10 leaſe for years; for it may be that the leaſe is void, or it may be 
anſwer to it, and therefore the execution 
entity notwithſtanding the recovery and the execution of dower : and if 


Govb. 165. pl. 231. Paſch, 8 Jac. C. B. Foliambe's caſe, 
36. Re- 
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36. Regularly where an Ay/band died ſciſed the wife ſhall reco- 


ver her dower, with damages for the whole time after her huſband”s 
death ; but if he does not die ſeiſed, then after her demand, and 
the tenant's refuſal to aſſign dower to her, ſhe ſhall recover 
damages from the time of the refuſal. Jenk. 45. pl. 85. 

37. In dower the defendant pleads ne ungques ſciſie que dower. Tt 
was found by the jury that the huſband was teited, and died ſeiſed, 
and aſſeſs damages to the plaintiff generally. It was moved in ar- 
reſt of judgement, that the jurors did not inquire of the value of the land, 
and then ultra valorem terra, tax damages, as much as is the 
uſual courſe, as the prothonotaries informed the Court, for the 
{ſtatute of Merton gives damages to the wife, ſci]. valorem terræ, 
and the ſtatute of Glouc. cap. 1. gives coſts of ſuit ; but the 
Court gave judgment for the plaintiff, although the damages are 
given generally, and certainly intended for the value of the land 
and there might be in the caſe a writ of error. Hett. 141. Trin. 
5 Car. C. B. Hawe's caſe. 

38. If baron makes a ferffment to the uſe of himſelf for life, re- S. P. by 
mainder 4% the fon in tai, this is not a dying ſeiſed in the baron 1 
for the feme to have damages in dower; per Curiam; and fo it deen ruled 
was adjudged in * Dame EGTRTON's CASE. But the baron ought —_— 
te die ſeiſed of eftate tail or fee femple, which may deſcend to his heir, &c. 5 * 
Litt. Rep. 341. Trin. 6 Car. C. B. Anon. 27 Hill, 

7 1 a0. 
| Egerton v. Egerton, S. C. but S. P. does af. appear. 


39. If a eme brings a writ of dower, and recovers, and the 
defendant dies, the feme thall lave the damages againſt the terre- 
tenants ; per Glyn Ch. ]. Sty. 470. Mich. 1655. Anon. 1 295 ] 
40. 16 & 17 Car. 2. cap. 8. Execution all nat be flayed by writ A judgment 
of error upon any judgment after verelict in der, unleſs the plaintiff . obtained 


in dower, 


in ſuch awrit becomes bound to the defendant in ſuch ſum as the Court and a wir 
to whim the writ is direfed all think fit, that if judgment be affirmed, of error 


or the awrit diſcontinued in his default, or he be nonſuit, he will pay was 
= 

ſuch coſts, damages, and ſum and ſums of money, as ſhall be and recog- 

awarded pon, or f after ſuch judgment, Sc. to aſcertain which a writ nizance en 
terea int). 


of inquiry all ifſue to inquire of the meſne profits and damages by The . 
avaſt done after the firſt judgment ; upon return whereof judgment ment was 
ſhall be given, and execution awarded for them, and alſo for coſts of amel, 


2 p and then the 
: demandant 
lied inteſtate before the damages a/certained by a writ of inquirys A ci. fa. was brought by the admi- 
n\ftrator, ſuppaung that the entering into a recognizance to the demandant according to the ſtatute 
veſted a duty in her, eo inſtanti, and coniequent!y the executor or adminiſtrator intitled, and theret re 
that he was regular to revive the judgment by ſci. fa. and fo to proceed to a writ of inquiry, and atter 
the inquiſition returned, and the duty aicertained to execute the recognizance, But it was anſwered, 
that the raking the mean profits after the fi:ſt judgment was a perſenal tert and in nature of a tree, 
and ſo died with the perſon, and here is no judgment for any damages given to the inteſtate ; and tizat as 
to this matter there is no difference betwixt a fci. fa, for damages upon the ſtature of Merton, and upon 
the ſtatute of 16 & 17 Car. 2. for in both cafes the judgment quoad the damages ought to be complete in the 
tif. time of the partirs. And the Court was of that opinion, and Holt Ch. J. gave another reaſon, viz. 
that the judgment gizen wwas in the realty wholiy, and an adminiſtrator cannot have execution of any 
judgment but only in the perſonalty, and judgment accordingly. Carth. 132. Mordant v. Thorold, 

Per Holt, there can be no fuit on this recognizance till there be a judgment for theſe damages, 

ani conſequently the recognizance dues not any ways alter it, The ſci. fu. to aſcertain che dam ges muſs 

be at ile common law, and te ccmmon law rule is that adi perſeiiel;s moritgr cum {*r ſora Now. 9. 

YA 43 S. C. 
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S. C.: Salk. 282. pl. 1. S. C. 2d;udzed. 3 Mod. 281. S. C. adjornatur. 


3 Lev. 275. 


Lev. 38. 
Aleworth v. 
Roberts, 

S. C. fates 
it, tha: 
pending the 
vrit of error 
the tenant 
al:ened the 
land and 

d ed, and the 
judgment 
4 aH m- 
ed, and tne 
de mandan: 


S. C. and the Court inclined to that opinion ; but adviſare vult. 


41. Judgment in dower by default and a writ of inquiry of da- 
mages. A writ of error «vas brought, and pending that writ the 
tenant in the original actian died. The judgment was affirmed, and 
execution againſt the lands, and a ſcire tacias againſt the heir to 
ſhew cauſe why the demandant ſhould not have damages; ad- 
judged, that no damages ſball be recouered becauſe the judgment when 
the tenant died quas inly complete as to the lands, and nat as to the da- 
mages, and they are diſtinct judaments; and when the tenant died 
before judgment given as to the damages, this remains a judg- 
ment at common Jaw. Sid. 188. Paſch. 16 Car. 2. B. R. Ales 


way v. Roberts. 


brought Li. fa. againſt the heir and the allenee for damages, ſuggeſting her huſband's dying ſeiſed, but 
the Court agreed that the damages being given aganſt the deforceurs oniy by the death of the heir, they 
are loſt and are not a lien on the land which paſſes with it, and that the heir, againſt whom the juegment 


Was had, was the deforcear. 


1 Salk. 252, 
. 
& S. P. re- 
folved ; but 
if damages 


S. C. cited Carth. 135. 


2. Scere facias in a recagnixance to pay meſne profits if judge 
ment be athrmed, dees not lie for an executor of tenant in dower. 
Show. 97. Trin. 2 W. & M. Mordant v. Thorold. 


bad been aſcertained upon the writ of inquiry 2nd judgment, they had been veſted in the inteſtate as a 


cebt, and the adrainii: ator as 2 


k 
debt, 


adminiitrator hould have had them; but the dying before 


1 
and 5 
— — $45» 


the final judgment, and when the damages were due to her only by way of ſatisfaction for an injury, 
woch 1s in nature of a treſpaſs, and the writ of inquiry being in nature of a perſonal action for them, it 
dies with the perſcn, and a ſcire 1acizs lies not for the executor or adminiſtrator. ; 


2907 


(P, 2} Error. 


I, * dower, judgment was given upon nihil dicit, and becauſe 
the baren died ſciſed a writ of inquiry of damages was award- 
ed, by which it was found, that the third part of the land which ſhe 
eught to have in dewwer was of the value of 81. a year, and that eight 
gears clapſed from the death of her huſband next before the mguifitizn, 
and aſeſe damages ts 8 l. and it appeared upon the record, that after 
judgment in the ſaid writ of dower, the demandant had execution 
on habere facias ſeifinam, and fo, wp the ⁊ubole record put together, 
it appears that damages have been aſſeſſed for eight years where the de- 
mandant has been ſeifed for part of the faid eight years ; whereupon the 
tenant brought a writ of error, becauſe damages are aſſigned to the 
time of the inqui/iticn, whereas they ought to be but to the time of 
the judgment only; ſed non allocatur. Le. 56. pl. 71. Paſch. 
29 Eliz. C. B. Walker v. Nevil. 
2. Another error aſſigned was, becauſe where it is ud that 
the land was of the value of 81. a year, they have g damages for 
izht years, to 80 l. beyond the revenue; for according to the rate 
and value found by. verdi&t it did amount but to 641. but that 
error was not alſo allowed; for it may be, that by the long de- 
taining of the dower, the demandants have /uſtnrined more damages 
than the bare revenue, &c. Le. 56, 57. pl. 71. Paſch. 29 Eliz. 
C. B. Walker v. Nevil. | 


3- Another 
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3. Another error was aſſigned, becauſe damages are ae for 
the whole eight years after the death of the huſband, where it appears 
that for part of the ſaid years the demandant was ſciſed of the lands by 
force of the judgment and execution in the writ of dower, and 
npon that matter the writ of error was allowed. Le. 57. pl. 71. 
Paſch. 29 Eliz. C. B. Walker v. Nevil. ä 
4. Writ of d;wwer was brought again/? an infant and tauo others, Cro. E. 557, 


and a recovery had by default, The infant brought error; but the E 


Court ſcemed that it is not reverſable, becauſe it is not à recovery Williams, 


in which he might have his age, Mo. 342. pl. 465. Hill. 35, and 8. C. adjor- 


Trin. 38 Eliz. Williams's caſe, n 

pl. 1. S. C. the Court div ded, 2 adjornatur. 3. C. cited per Cur. Cro. J. 392. that the infant 
ſhould not a dt by error tor this caute; for if fo, then the never ſhould recover. Roll. 
Rep. 3:6. cites 8. P. adjulged. Paſch. 35 Eliz. Williams v. Drue. Mo. 847. pl. 1148. cites 
S. P. and ſcems to be 5. C. Cro. E. 638. pl. 36. Mich. 40 & 41 Eliz. B. R. Harvey v. 
Wrot. S. Pb. the Court held ir to be no error; and rule was given to affirm the judgment; but it was 
afterwards reverted tor the dctett of wairant of attorney. — Roll. Rep. 326. pl. 32. S. C. cited ac - 
cordingly. — ——- Cro. J. 11. pl. 8. Hill. 3 Jac, B. R. Smith v. Smith, S. P. and judgment in 
C. B. atfhrmed 2ccordingly nifi, 2 Brownl. 113. Mich, 9 Jac. Anon. S. P. adjudged accord- 
inzly in C. B. ard afarmed in error. 2 Le. 59. pl. 8 5. Mich. 32 Elz. C. B. the 8. P. holden 
eontra; but ſays that afterwards the judgment wis feverſed. 


5. Another error was afſ:gred, viz. that he had nothing in the Cro. E. 568. 


land. The Court doubted, becauſe the damages were recovered 3 4 2 


to 200 l. and the forme demandant being dead, her executors brought Wüllams, 
ſeire facias againſt the infant for the damages. Mo. 342. pl. 465. Trin. 

. 4 r 2 - 0 4 8 , 39 Eliz. 
Hill. 35, and Trin. 38 Eliz. Williams's caſe. 2 
S. C. and Fenner |. as to this ſecond error held, that he might well aſſign it for error to diſcharge 
himſelf of the damages, but the other juſtices did not ſpeak thereto; ſed adjornatur. S. C. cited 
per ® Cur. Roll. Rep. 326. that the tenant being within age at the time of the recovery, the judge 
ment was erroneous by reaſon of the damages recave:ed againtt him. 
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6. Dower is brought again; an heir being an infant within age. 
He makes default. A grand cape iſſues, He makes default again. 
The demandant has judgment. The infant ſhall not reverſe this 
judgment, becauſe a default is imputed to the infant in this caſe, 
and his infancy ſball not ſave his default as in other caſes ; for if ſo, 
the woman demandant ſhall have no ſuſtenance during the infant's 
nonage; for the infant will make default, and afterwards when 
ſhe has judgment, upon default the infant will reverſe it. By all 
the judges. Regularly infancy excuſes the default of an * hag 
but it does not hold in dower for the reaſon aforeſaid, Jenk. 284. 
pl. 16. cites Mich. 9 Jac. C. B. Rot. 1611. 

7. The demand in dower was of the third part of tao meſſages in 
three parts to be divided, and the judgment was to recover ſeifin of 
the third part of the tenements aforeſaid, with the appurtenances, to 
hold to him in ſeveralty by metes and bounds, and adjudged naught, 
becauſe they are tenants in common, and the judgment ought to 
be, to hold to him together and in common; but if it had been 
in three parts divided it had been good. Brownl. 127. Hill 
13 Jac. Glefold v. Carr. 

8. The feme ſuggeſied that her huſband died ſeiſed in fee of all the 
lands out of which the demanded in dower. Exception was taken 
that be died ſeiſed in tail only ; but per Cur, it is not material if he 
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297 = Dower. 
died ſo ſeiſed, and that ſhe ought to have her dower. Sty. 69. 


Mich. 23 Car. in cafe of Thynn v. Thynn. 

9. If the jury aſſeſs damages without finding the huſband died ſeiſed, 
the demandant may pray judgment of the land, and releaſe her da- 
mages, or aver that her huſband died ſeſed, and have a writ to in- 
quire of the damages. 3 R. S. L. 17. | 


(Q. a) Admeaſurement. In what Caſes. And for 


whom. 


t. Weſim.2. 13 E. 1. Writ of admeaſurement of diver ſhall be 

cap. 7. granted t; a guardian ; neither all the 
heir, ohen he comes of ful! age, be barred by the ſuit of the guardian 
if he fues againſt the tenant in denver feignedly and by colliſian, but he 
may admeaſure the doqwer after. And as well in this writ as in a writ 
of admeaſurement of paſture, more ſpeedy proceſs ſbali be than has been 
uſed hitherto ; jo that when it is come unto the great difireſs, day ſball 
be given, within which two counties may be holden, at auhich open t ro- 
clamatien fball be made, that the drfendant come in at the day ; at the 
evhich day if he come in, the plea fhoil ge forward; and if he ds nat 
come, and the froclamalion be tefitjied by the frerif, Fon the default 
they ſhall proceed ts make admeaſurennaut, 

2. The writ of admeaſurement of dower lier where the heir, 
when he is within age, endows the wife of more than ſhe ought 
to have dower of, or if the guardian endows the wife of more 
than the third part of the land of which ſhe ought to have dower, 
then the heir at his full age may ſue this writ againſt the wife, 
and thereby the ſhall be admeaſured, and the ſurpluſage which 
ſhe had in dower ſhall be reſtored to the heir, but in ſuch caſe 

7 298 J there ſhall net be affigned anew any land ts hold in deter, but to take 
from ber fo much of the land which amounts ts above the third part 3 
all the land of which ſhc ought to be endowed. F. N. B. 149.(F). 

3. The lord of F. brought writ of admeaſurement of dower 
againſt M. tenant in dower, who ſaid at the grand diflireſs that ſue 
7s ready to be admeaſured, and the writ was, that foe had mere by 
gol. per annum than her third part, and writ iſſued to the ſheriff, 
who returned that ſbe had more by 40 f. per aunum, & c. and becauſe 
he ought to have extended the land into three parts, and to have re- 
turned how much ſhe had beyond the third part, therefore ill, and 
freut alias iſſued ; quod nota, This is intended that where iſſue is 
foined in this wwrit, that this paſſes by iſſue; but where it is by 
ment dedire, as here, there it ſhall be by extent by writ before 
the ſheriif, and this as miniſter, and not as judge, for upon his 
return judgment ſhall be given of it in Bank. Br, Admeaſure- 
ment, pl. 2. cites 44 E. 3. 10. 


The writ of 4. In admeaſurement of dower, where it is made before the 
ac riealure- 


ee, ſheriff, the ſheriff i. Judge; Arg. 6 Rep. 11. b. cites 44 E. 3. 10. 

d-wer is vi- PET Finchden, and 44 E. 3. 11. b. 

cont.el, and 

not returnable, and the parties may thereupon plead before the fheiiff in the county; but the pleas may 
— | de 
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be removed out of the county court by pone at the ſuit of the plaintiff without ſhewing cauſe in the writ, 
but if it be at the ſuit of the defendant he ought to ſhew cauſe, 2 Inſt, 36. 


5. If the ſheriff delivers the moiety in execution for the third part, Br. Scize 
the heir /ball not have aſſiſe by reaſon of the recovery, but ſhall have _ - 
ſci. fa. againſt the feme. Br. Dower, pl. 83. cites 22 R. 2. cites Fitz. 

6. If the ſheriff returns nihil in writ of admeaſurement of dower, Execution, 
yet the plaintift ſhall have judgment as if the proceſs had been 3 
returned ſerved; quod non negatur. Br. Admeaſurementz pl. 7. 
cites 11 H. 6. 3. 

7. If the heir endows his mother within age of more than of the jF the guar- 
third part, he cannot enter into the ſurpluſage at full age, but 4% ia 
ſhall have writ of admeaſurement of dower, per Kingſmill J. <= +6 
But per Rede Ch. J. he may enter, as upon partition made within e the mo- 
ave which is not equal. Quære. Br. Admeaſurement, pl. 4. 2 
cites 21 H. 7. 29. : FRM — 
ſbe cught t have, &c. the heir when he comes at his full age may ſue forth a writ of admeaſurement 


of dowerz &. Peik. f. 524. 
If the heir within age be ont of xvard, and aſſigns more dab than be cught within age, he may have 
an admeaſurement of dower within age ; for enter he cannot. 2 Inſt. 368. 


8. If the heir within age before the guardian enters into the land If the ber 
aſſigns to the wwife more land in dower than ſhe ought to have, then the 42 
guardian ſhall have the writ of admeaſurement againſt tHe wife by ters ends 
the ſtatute of Weſtminſter, 2. cap. 7. And if the guardian *** wife of 
brings the writ and purſues it againſt the wife, yet the heir at — _ 
his full age by the ſame ſlatute ſhall have the writ of admeaſurement of the guardian 
dower againſt the wife. F. N. B. 148. (F). 72 7 — 

X 7 


his afſignee ſhall have no writ of admeaſurement, becauſe it was a thing in action. Co. Litt. 39. 4. 


9. By Bracton, lib. 4. cap. 17. if be has lands in dower, in 
divers counties, there it ought to be coram juſticiariis; and note, 
there the tenant ſhall have ſeveral writs, viz. 1ſt, In every writ of 
admeaſurement all the lands which ſhe has in the ſame county ſhall 
be named and admeaſured. 2dly, If the has lands in ſeveral coun- 
ties there ſhall be ſeveral writs, and ſeveral extents of all the lands 
of which the party died ſeiſed, as it ſeems, yet he ſhall have one 
count and one admeaſurement; ſed quzre how it ſhall be made. [L 299 ] 
13 E. 4. Admeaſurement, 17. Yet note 7 R. 2. Ibid. 4. 

The defendant was to anfwer, notwithſtanding the exception. 
7 R. 2. Admeaſurement, 4. F. N. B. 148. (G), in the new 
notes there (d). 

10. If the wife after the aſſignment of dower improves the land, 
and makes it better than it was at the time of the aſſignment; an 
admeaſurement does not lie of that improvement. But if the 
improvement be by caſualty of a mine of coals or of lead, which are 
in the land, &c. which have been occupied in the huſband's 
time, the doubt is the more; but e cannot dig new mines; for 
that ſhall be waſte if ſhe do ſo. F. N. B. 149. (C). 

11. If a guardian in chivalry aſſigns tos much for her dower, the 2 Inft. 368. 
heir ſhall have a writ of admeaſurement by the common law. TOI 


Co. Litt. 39. a. 
5 | 12. So 
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299 Dower, 


But in ſuch 12, So if the heir zwithin age aſſigns before the guardian enters 
_ de into the land fas much in dower, the guardian ſhall have a writ of 
at ſtatute . 
the guardian admeaſurement by the ſtatute of Weſtm. 2. cap. 7. and in that 
had beea caſe he himſelf ſhall have a writ of admeaſurement at full age, 
without re- , - : . it withi 
and ſome have ſaid, that in that caſe he may have it within age. 


medy; for : 
1 admea- Co. Litt. 39 A. 


ſurement of 
dower, being a real action, lay for the guardian at common law. 2 Inf, 367. 


13. The heir ſhall have an admeaſurement for the Manment in 
the life of his anceſior by the common law. And a writ of admea- 
ſurement lies upon an af/igrment in Chancery. Co. Litt. 39. a. 

14. If the Heir within age affigns dower and dies, his heir thalt 
have the ſame writ; but if the anceftor of full age, being tenant in 

Fee-Jumple, aſſigns dower more than he ought, his heir ſnall never 
avoid it, becauſe he had full power to aſſign as much as he 
would. 2 Init. 368. | 

15. Although the words of the writ be in the preſent time, 
plus habet in datem, &c. yet it ig te be taken that ſhe had more in 
value at the time of the affignment of dower ; for if by her induſtry 
and policy it be made of greater value afterwards, no writ of ad- 
meaſurement hes for this improvement. 2 Inſt. 368. 

16. If ia dower the ſheriff gives ſcijin on the habere facias ſciſinam 
ef mere than a moiecy, the heir cannot enter, nor maintain an aſſiſe, 
but muſt have a ſcire facias to admeaſure the lands in the return. 
2 Ld. Raym. Rep. 1294, 1295. Arg. cites Br. Extent, 13. and 
Fitzh. Execution, i 65. | 


(R. a) In what Caſes Dower may be defeated, 


1. GE. 1. cap. 7. Statute 7 F a woman ſells or gives the land which 

of Glouceſter. ſhe holdeth in doxwer, the heir or other 
perſon to whom the land ought to revert after her death, ſhall have pre- 
ent remedy to recover the land by writ of entry. 

2. Weſfim. 2. 13 E. 1. cap. 4. If the wife be wrongfully endoxved 
by the guardian during the minority of the heir, the heir when at full 
age ſhall have action to demand the ſeiſin of his anceſlor ; but if ſbe can 

feu that ſhe had a right to her dauer ſhe ſhall retain it, and the heir 
fall be grievouſly amerced according to the diſcretion of the juſſices. 

F300] 3. Donor reſerves a rent upon the tenant in tuil and dies, wife is 
endowed of the rent, tenant in tail dies without iſſue; the wife 
ſhall not have dower any longer. But otherwiſe of an eſtate in 
fee-ſimple though tenancy e/cheat, yet the wife ſhall retain her 
dower of the ſeigniory. Per Dyer, Arg. Mo. 39. pl. 126. Trin. 

4 Eliz. 

4. Wife of feoffee on condition is endowed. Condition is broken, 
By re-entry of feoffor dower is deieated. Le. 299. Arg. pl. 409. 
Mich. 28 Eliz. C. B. | 
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(S. a) Relief in Equity. 


1. IF a feme be endowed in Chancery, and after the and is re- 
covered againſt her, ſhe may have ſcire facias there, to be en- 
dowed de novo. Br. Juriſdiction, pl. 114. cites 43 Aſſ. 32. 

2. The ſuit ought to be for the dower by petition in the Chan- 
cery, and not by writ of dower in Bank againſt the committee of a 
ward of the king, for the advantage of the king. Br. Dower, 
pl. 66. cites 4 H. 7. 1. per Brian. 

3. A bill was 1 prevent der, becauſe her huſband was paſt me- 
niory at the time of marriage, but it was diſmiſſed to law. Toth. 81. 
cites 3 Jac. Pennington v. Cook. 

4. In dower, the defendant pleaded that the demandant was 
endowed by commiſſion out of the court of wards, de dote aſſignanda, 
which the accepted of; it was holden by the Court to be a void 
aſſignment, and ſhall not bind, for that the dower ought to be aſſign- 
ed out of the Chancery by awrit de dete aſſignanda. Cro. E. 364. 
pl. 28. Mich. 35 & 36 Eliz. B. R. Stainfield v. Bynden. 

5. The Lord Keeper declared that a woman cannot have dower 
of a truſt, but compelled the defendant to anſwer who is tenant to 
the land, to enable her to bring her writ of dower. Toth. 163. 
cites Mich. 2 Car. Kemp v. Lady Rereſby. 

6. A. before his marriage with B. was queſtioned for treaſon, 8. c. cited 
and thereupon made a deed of his lands to his younger ſon, and then bythe Maſ. 
marries B. A. was acquitted and dies. B. brings a writ of dower Rs — — 4 
againſt the heir, whereupon the ſaid conveyance is given in evi- 1705. chat 
dence to bar her; thercupon the brings a bill here, and it is de- A. « god 
creed that that deed ſhould nit be given in evidence. 3 Ch. R. 94. — 


105 3. Robinſon v. Fletcher. to aſſare t 
lands 7 B. 

his eldeſt ſon in fee, but falling into trouble he conveyed them to C. his younger ſon, only to ſecure them 
againſt a fr friture. Aſter A. was free of his trouble, he conweyed the lands to B. and died. B. marries, 
and dies, and l:awes a widow, but no chill, and C. was his heir; the widow brought dower at law, but 
upon C. 's giving the conveyanc® to him in evidence, ſhe was nonſuited. Whereupon ſhe brought a billy 
and had a decree, and a commiſſion to ſet out the thirds, and his Honour ſaid, that though this was 
much conteſted, yet equity and juſtice prevailed. Chan. Prec. 250. in caſe of Lady Dudley v. Lord 
Dudley, cited it as 6 May, 1653. Fletcher v. Robinſon. S. C. cited by Sir Joſeph Jekyl Maſter of 
the Rolls, Hill. 1732, who ſaid, that he took it out of the Regiſter Books, and adds, that C. executed @ 
declavation of truſt to A. and that the deed to C. was decreed to be ſet aſide as againſt the widow. 
2 Wms. s Rep. 682. in cafe of Sutton v. Sutton. 8. C. of Fletcher v. Robinſon, cited 3 Wms.'s 
Rep. 231. Hill. 1733. in caſe of Chaplin v. Chaplin. And Ibid. 233- Chancellor Talbot ſaid, 
that this ſeemed a ſtrange caſe, and a moſt extraordinary truſt ; for if the father, the ceſtuy que truit, 
ſnould have come for a performance of that truſt, he could never have recovered, but the ſon ſhould have 
held the land diſcharged, it being a fraudulent truſt made to protect the eſtate againſt a forfeiture, This 
probably was a ſhort note of the cafe for the private uſe of ſome gentlemen, and can de of ſervice to ne 
other, —— —Chan, Prec. 250. S. C. Ld. C. Talbot, in the caſe of Att. Gen. v. Scot, calls this an obs» 


ſcure caſe. 


7. Deviſe of leaſes and other perſonal eftates of a conſiderable 
value in tri, that his wife ſhould thereout have during her life 
1001, per annum iu lieu and diſcharge of her dower, decreed to iſſue 
out of the perſonal eſtate only if ſuſſicient, but if not, then to be [301 J 
ſupplied out of the real eſtate. Fin. K. 134. Mich, 26 Car. 2. 
Leſquire v. Leſquire. | 
7. The 
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301 | Dowetr. 


7. The truft a term io attend the inheritance ſhall not be ſevered 
therefrom for dower, or any other conſideration, except for pay- 
ment of debts. 2 Freem. Rep. 66. pl. 77. Trin. 1681. Tiſlin v. 
Tifſin. x 
Vern. 218. 8, Infant tenant relieved where dower was wnegually ſet forth by 
mc the ſheriff, 2 Chan. Caſes, 160. Hill. 35 and 36 Car. 2. Holby 
F, S. C. A . 
v. Holby. | 
9. Bill was to ſet aſide a partial and fraudulent affignment of 
dowwer, and relieved. Vern. 218. Hill. 1683. Hobby v. Hobby. 
10. The wife joins with her huſvand in a marigage, and levies a 
Fine ts the intent to bar her derber, and in confideration thereof the buſ= 
band agrees the wife ſball have the redemption of th: mortgage, and 
the Fuſband afterwards mortgages this efiate twice more. The Court 
took this agreement to be fraudulent, as againſt the ſubſequent 
mortgagees, ſo far as to intitle the wife to the whole equity of 
redemption ; but in regard the wife, in confidence of this agree- 
ment, had levied the tine, and thereby barred her dower, and the 
Þuſeand and wife being leib living, the Court decreed that after the 
buſovand”s deceaſe, the wife, in caſe ſhe. ſporld happen to ſurvive him 
ſhould engry her dower ; and whereas the mortgagees preſſed, that 
the decree might only be, that the ſhould enjoy her dower not- 
withſtanding the fine, the Court thought it unreaſonable in this 
caſe to put wife to her writ of dower; becauſe they might convey 
away the eſtate, and the not know againſt whom to bring her writ 
of dower; and therefore decreed the dower to her. Vern. 294, 
295. pl. 287. Hill. 1684. Dolin v. Coltman. 
8 11. If there be a mortgage by the anceſtor of the baron upon 
may redeem the whole eſtate, equity will permit her to redecm, paying her pro- 
s portion according to the value of thirds for life, and there is no 
over till fa- Precedent in equity to the contrary; Arg. and agreed by the 
tisfied. Ch. other ſide, and that the reaſon is, becauſe the moxtgagee has no 
— intereſt but to have his money, and cquity is to execute all theſe 
Danby.— agreements, but never where there is a purchaſor, or where the 
| S. C. cited intereſt of the mortgage is aſſigned to the heir between herſelf and 
<4 — the mortgagee, ſhe comes in place of her huſband, and the hut- 
lich. 1734. band could redeem, and ſo may the wife; but againſt a purcha- 
Caſes in for ſhe has no more equity than her huſband had, and that is 


| 1 none at all. Parl. Caſes, 70, 71. in the caſe of the Counteſs of 


rr 34 > 90s EA g . 
. * 12 * = . Nat. 9 * 5 * * 22 LAS C 3 


* „ee 


| Time, 140. Radnor v. Vandebendy. 

. in caſe of 

a Attorney Gen. v. Scott. Ch. Prec. 33. Arg. Per Ld. Wright, Ibid. 152» 

| 3 — 12, A. gives his wife a legacy, and deviſed to her part of his real 
Mads to the 


3 efiate during her widowhod, and deviſed the reſidue of his whole 
tar of dower Eſtate to B. for life, remainder to his firſt ſon, &c. per So- 
unleſs it be mers C. this muſt be taken to be in ſatisfaQion of dower, and 
fa a collateral ſatisfaftion may be a good tar to dower in equity, 
of her dower, though pleadable at law, and decreed accordingly ; but this de- 
Ch. Prec. cree was aiterwards reverſed by Wright K. 2 Vern. 365. pl. 327. 
1 Mich. 1699. Lawrence v. Lawrence. 
chin v. Hitchin, | 


13. Dower 


Dower. * 302 
13. Dower being an intereſt that does not ariſe by any con- 
tract, but by implication of law, it aught to ſtand or fall according 
% the * right at law without any afſiftance of a court of equity ; per 
1d. Chancellor. 2 Freem. Rep. pl. 234. pl. 304. Mich. 1699. 
Browne v. Gibbs. 

14. A. ſettled lands to the uſe of himſelf for life, remainder to Chan. Prec. 
truſtees for 99 years for raiſing 200 l. a-piece for L. and M. daugh- 27. pl. 86. 
tert of B. his fon, remainder. ta the ſaid B. and the heirs of his 305 90. 
body, fc. remainder ts his own right hairs ; provided, that if the ed. 
heirs of the body of B. pay L. and M. 2001. a-piece at 21, or days 
of marriage, then the term to be vid. B. died leaving no ifſue but 
L. and M. The widow of B. brought dower and had judgment, 
but could have no benefit at law till the determination of the 
term, and therefore brought a bill in equity to ſet aſide the term, 
inſiſting that L. and M. were now heirs of the body of B. and 
the eſtate veſted in them, which was equal to the payment of 
the money, and ſo the truſt of the term being ſatisſied, the 
term ought not to ſtand in the way, and ſo it is all one as if the 
money was paid at the time and then by the expreſs proviſo it 
| ought to be void; but the Court diſmiſſed the bill without colts. 

2 Freem. Rep. 233. pl. 304. Mich. 1699. Brown v. Gibbs. 

15. In caſe of a term kept on foot to protect a purchaſe and at- 2 Freem. 
tend the inheritance, there is no relief againſt a prrchaſor, and Rep. 212. 
perhaps I could not relieve againſt an heir; per Ld. Somers Ch. PO 


4 accordingly, 
Prec. 65. Mich. 1696. Lady Radnor v. Rotherham. —£. 35 
mers ſaid 
the Court went not on the reaſon of his being a purchaſor, Ch. Prec. 99. Maſter of the Rolls 


thought it was decreed purely in favour of a purchaſor. Ch. Prec, 249. Paſch. 1705. Hill. 1732, 
Sir Joſ. Jekyl Matter of the Rolls cited the caſe of Lady Bodmin v. Vandebendy, fince reported by the 
name of Lady Radnor v. Rotherham, and that aſter the ditterent opinion of two Chancellors (Jeffries 
and Somers), it was ſettled by the judgment of this Court, and athrmed by the Rouſe of Lords in that 
caſe, that a dowreſs ſhall not have tne benefit of a ?rf-term 09 attend tbe inheritance againſt a purchaſor x 
and faid it ſeems, that by the ſame reaſon that ſhe ſhall not have it againf? a purchaſer of the legal eſtate, 
fo ſhe ſhall not be relieved againſt a puichalor of the inheritance of a truit-eftate, for in both caſes the 
purchaſor ought to be ſafe, 2 Wms.'s Rep. 629. in caſe of Sutton v. Sutton, ———— Show. Parl. 
Caſes, 69, 70. S. C. by name of Lady Ravnor v. Vandebendy. 

The Maſter of the Rolls cited the caſe of BROWN v. Giags decreed by Ld. Somers, and alſo the 
caſe of Wray ve WILLIAms decreed by Ld. K. Wright, though contrary to his own opinion, he 
thinking himſelf bound by the caſe of Lady Bodmin v. Vandebendy ; and ſaid, that the ſame queſtion 
came afterward: to be confidered by the late Maſter of the Rolls, in the caſe of LADY DuprEy v. 
Lor Db Dupr xy, and that be ina jolemn argument, and great deliberation, decreed for the dowreſs; and 
that fo did the Ld. Harcourt, Paſch. 1711. (not in 1710, as mentioned in Abr. Equ. Caſes, 219.) in 
the caſe of HiGrorD v, HiGrForD; and that upon a bill of review in the cate of Wray v. WILLIAMS, 
he was of opinion for the dowreſs, and over-ruled a demurrer, and that afterwards the defendant ſub- 
mitting, a decree was made by conſent, fixing a ſum for the arrears of dower, and giving her poſſe ſſion, 
agreeable to Lord Hale's opinion in Hard. 489. and to all the reſolutions in the caſe of tenant by the 
curteſy ; fo that a dowreſs ſhall have the benefit of a truft-term atterdant on the inheritance again/? the 
heir, and that this point ſcems ſettled as to dowreſſes and tenants by the curteſy. 2 Wms. s Rep. 639, 
640. Hill. 1732, in caſe of Sutton v. Sutton. 

S. P. cited by the Maſter of the Rolls as mentioned by Ld. Somers in the caſe of Brown v. Gibbs. 
2 Wms. s Rep. 647. in the ſaid caſe of Sutton v. Sutton. 
- 
16. By marriage ſettlement a term was limited in truſt for — : 

e truſt o 


raiſing daughters” portions, proviſo on payment by the heir the term , was 
to ceaſe. The huſhand dies leaving only two daughters, The wife for raifing 
ets judgments in dower with a ceffet executio during the term. daughters 


d. Somers denied to ſet aſide the term, for that would be to re- — 


lieve her againſt the very judgment upon which ſhe ſounds her in the mean 
right 
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time, and right of rehicf, and ſhe muſt be content with the eſtate as the 
unterste law gives it. Ch. Prec. 97. Mich. 1699. Brown v. Gibbs. 


others for 
lives; after which followed this clauſe, that the tr, may, ſpall, and will permit the perſon and perſons 
av» from time te time foal! bawe right te the freehold of the premiſes, by virtue of er under any uſe hercin- 
before limited, &c. from time to time to bawe, receive, and take te his * and their o2on uſe and benefit, the 
reſidue of the rents and prefits cobi i ſhall rem3in over and above or after the per formance of rhe ſaid truſts, 
S. Proviſo, the term te ceaſe, Se. on payment or (ocuring, © co to the gord liking of the truſtees by the 
perſen or perſons that foal! bade right to the freebild, Sc. The dowrels had brought a writ of dower at 
law and recovered, but with a ceſſet executio during the term, and on a bill by her to remove the term, 


the Maſter of the Rolls decreed that ihe ſhould have the benefit of the truſt of the term, as to a third part 


of the profits, above the charge of the annuities during their 1eſpeRive continuance, and aſter the de- 
termination of all, a third part of the whole profits tor dower, and the trulees to account to her accord- 
ingly, et vice verſa. Ch. Pr. 241. Paſch. 1725, Ld. Dudley v. Lady Dudley,— Abr. Equ. Caſes, 219. 
pl. 5. S. C. S. C. cited by the Maiter of the Rolls, Hill. 1732. 2 Wms. Rep. 639. in eaſe of 
Sutton v. Sutton. S. C. cited by Ld. Ch. Talbot, Caſes in Equ. in Ld. Talbot's Time, 140. 
Mich. 1735. in caſe of Attorrey Cen. v. Scott. S. C. cited Arg. 3 Wms. 's Rep. 232. 


*[ 303 ] 


+2 Vern. 17. Chancery will not let the heir ſet up an old mortgage term 


d ay that is ſatisfied to bar the widow of her dower. Ch. Prec. 133. 


—8. 


cited by the Mich. 1700. + Hitchin v. Hitchin, 
Mater of 
the Rolls, Hill. 1732. 2 Wms. Rep. 643%. ——z Freem. Rep. 241. 


IS. C. cited 18. But in ſuch caſe, if the huſband had aſſigned over the term 
—_ _ which he had power to do, ſhe had been barred; for there had 
Rolls, Hill. been a purchaſor in the caſe. Ch. Prec. 137. Hill. 1700. 


1732. and Palmes v. Danby. 
ſaid, that it | * 


was a mortgage for years (though not ſo reported) but that the queſtion is there tated generally, whether 
a dowreſs had a right to redeem a mortgage? and that Ld. Keeper Wright declared ſhe Bad; and his 
Honour ſaid, that he ſaw no reaſon for a difference between a mortgage in fee and for years as to the 
dewreſs's redecming in a court of equity, 2 Wms.'s Rep. 643, 649. in caſe of Sutton v. Sutton. 


19. Dower can't be afſigned in Chancery except it was in the 
.caſe of chivalry and wardſhip, &c. But if the heir in purſuance 
of a decree there aſſigns dower, the wife is in by the heir's aſ- 
ſignment, and not by the decree. 7 Mod. 43. Trin. 1 Ann. 
B. R. Smith v. Angel. : 

20. The mther was guardian of the infant heir, and received the 
rents and profits of the eſtate of which ſhe was intitled to dower, 
but it was never aſſigned ; but Ld. Chancellor held, that the ava;t 
of a formal aſſignment of derber, is nothing in equity; for ſtill the 
right in conſcience is the ſame; and if the heir brings a 6i/l 
againſt the mother fr an account of the profits, it is moſt juſt that a 
court of equity ſhould in the account all;w a third of the profits 
for the right of dezuer. Wras.'s Rep. 118 to 122. Paſch. 1710. 
D. Hamilton v. Ld. Mokun, 

Le. Wright 21. A. the father ſold land to J. S. and granted a 99 years 
heid that he ferm of other lands os A collateral fecurity. A. died. B. his fon 
Was not . 5 . 
dowable, entered and died. NM. the widow of B. recovered a third of thoſe 
Ch. Prec. lands for her dower. On a bill by J. S. to be relieved againſt 
p Aa that recovery, the queition was, whether a dowreſs ſhall be rc- 
—The caſe lieved in equity againſt a term of 99 years granted by her baron 
of Williams by virtue of a power in the deed of ſettlement on his father, 
— who by that deed was only tenant for life, remainder in tail to 
of review his fon (the baron) with power to graut a term of 99 years of 
11 lands 


Dower. 
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lands in five pariſhes ? Wright K. decreed ejectment to be brought befere Lord 


upon the 99 years term, and ſo the widow would be evicted of — 


dower. 2 Vern. 278. pl. 342. Trin. 1700. and 2 Vern. 680. lemn argu- 


A . *31; - ent, h » 
pl. 60 5. Hill. 1711. Williams v. Wray, * 


Wright's decree, and ordered that the plaintiſf, the Lady Williams, having recovered dower at law, 
the truſt-term ſet up by Sir B. Wray ſhould not ſtand in her way in equity. Wms.'s Rep. 137 te 
135. Hull. 1710. S. C. | 


. 394] 
22. Lands in fee are dewifed to J. S. in truff to pay the deviſart However, 

debts and legacies, and to educate B. until 21, or marriage, and then umu 
; a argument 

to ſettle the ſame on B. and the heirs of his body. B. after 21 mar- may be con- 
ſidered as 


ried M. and ſome years after died, the eſtate tail not being ſet- 
tled according to the will, M. brought her bill, praying the aid 
of equity to help her to her dower, and the fame was decreed to 
her by the Maſter of the Rolls. 2 Wms.'s Rep. 632. 651. Hill. 
1732. Sutton v. Sutton, alias Banks v. Sutton. 


tending to 
prove in ge- 
neral, that a 
woman 
ought to be 
endowed of a 


truſt ; yet in that particular caſe the legal eſtate was, by the will of the donor, direfted to be conveyed 
to the ceſtuy que truſt at his age of 21, and he living to that age, according to the principle abovemen- 


tioned, his widow was well intitled to dower. 
2 Wms. s Rep. 632. Banks v. Sutton. 


23. And though in the caſe above, the lands were in mortgage 
at the death of the deviſor to W. R. in fee, ſo that B. was in- 
titled to an equity of redemption only, yet the Maſter of the Rolls 
decreed her the arrears of her dower from her huſband's 
death, ſhe allowing the third of the intereſt of the mortgage money 
unſatisfied at that time, and her dower to be et out, if the parties 
differ. 2 Wms.'s Rep. 632 to 651. Hill. 1732. Sutton v. 
Sutton. 
s-mption was controverted and adjudged againſt the dowreſs. Ibid. 651. 


3 Wms. s Rep. 232. in a note of the reporter, cites 


And the 
Maſter of 
the Rolls 
ſaid that ts 
did not 
know, nor 
could nnd 
any inſtance, 
where a 
dower of an 
equity of re- 


The editor at the end of 


the pag. 651. refers to the caſe of the ATTOoRNEY-GENERAL v. Scor & al, 12 Nov. 1735, when 
upon a bill for ſale of an eſtate, the Ld, Talbot determined that a wife ſhould not have dower of an 


#9;table eftate deviſed ty the b h,mqZ who bad mortgaged it to the defendant. 


24. The widow of a tenant in tail of a truft, to whom the legal 
Hate is by the vill of the donor directed to be conveyed at his age of 21, 
and he living to that age is intitled to dower; per Sir Joleph Je- 
kyl Maiter of the Rolls. 2 Wms.'s Rep. 647. Hill. 1732. in 
caſe of Banks v. Sutton. 


25. A dowreſs ſhall be aided in equity again} a truſk-term at- 


tendant on the inheritance z per Sir Joſeph Jekyl, Maſter of the 
Rolls. 2 Wms.'s Rep. 646. IIill. 1732. in cafe of Banks v. 
Sutton. 
206. As dower is more favoured in law, reaſon, and equity, than 
curteſy, thereſore every precedent for tenant by the curteſy of a truſs 
is an authority for dower of a trujt ; per the Maſter of the Rolls. 
2 Wms. 's Rep. 644. Hill. 1732. in caſe of Sutton v. Sutton. 
27. A dowrels ſhall have the benefit of a erm againſt an 
heir or deviſee, but not againſt a purchaſor; per Sir Joſeph Jekyl 
Matter of the Rolls. 2 Wms.'s Rep. 639. Hill. 1732. in caſe 
of Banks v. Sutton. - 
28. The Lady Hanby the grandmother of P. C. being ſeiſed in 


fee, conveyed divers lands to the uſe and intent that certain 
truſtees, 
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truſtees, in the deed named, ſhould receive and enjoy a rent- 
charge of 30 J. per ann. to them and their heirs, with power to 
diſtrain for the ſaid rent, and to enter and hold the land on 
nonpayment for 40 days; and then the ſaid rent was to be to 
the ute of P. C. in tail male, remairwler to the uſe of the ſame 
perſons that had the land in fee. P. C. to whom this eſtate tail 
was limited in the rent died, leaving iſſue Sir J. C. who intermar- 
ried with the plaintiff the Lady C. and afterwards died without 
iſſue male; whereupon one queſtion was, whether the plaintiff, 
the Lady C. was dowable of this rent of which her huſband died in 


tail male? After much debate and conſideration, Ld. C. Talbot 


was of opinion, that the caſe of a truſt-term, ſet up in oppoſition 
to dower, was nothing like the preſent; for there the judgment 
is, that the plaintiff in dower ſhall recover, but ceſſet executio 
during the term, and if the truſts of ſuch term are ſatisfied and 
at an end, the term ought not to ſubſiſt in equity to ſtop a fa- 
vourite right at law as dower; whereas in the caſe of a truſt 
there is no judgment at law that the wife ſha!l recover her 
dower, for the huſband had no legal eſtate, nor conſequently 
any thing of which the wife is dowable; and in the caſe of a 
purchaſor, nay even with notice, the Court would not relieve a 
dowreſs again a truſt-term that ſtood in her way. 3 Wms.'s 
Rep. 229 to 233. Hill. 1723. Chaplin v, Chaplin. 

29. Lands in ceparcenary deſcended upon A. and 13.—A. died in 
about 8 months after, hre any receipt of rent or partition made. 
The widow of A. brought a bill againſt B. and others, charg- 
ing, that defendants had got poſſeſſion of all the title-deeds, 


whereby ſhe was diſabled to ſue for dower at law, and therefore 


prayed to have dower aſſigned here. Defendants demurred, be- 
cauſe dower is a right merely at law, and triable by jury; and that 
no impediment was ſuggeſted why ſhe could not recover there; 


and it was infiſted, that for detainer of dower damages were to 


be aſſeſſed by a jury, and that ſhe was not intitled to the poſ- 
ſeſſion of the deeds, but that they belonged to the defendant ; 
but Ld, Chancellor over- ruled the demurrer upon both points, 
ſaying, that in this caſe A. dying before receipt of rent or parti- 
tion, ſhe could not recover without the deeds; and that as A.'s 
eſtatewas complicated, ſhe muſt come] here for a partition, or elſe 
ſhe muſt at every ſix months' end ſue ſuch as held jointly with 
her and received the profits, as well for her ſhare as for da- 
mages for detainer, which he thought abſurd and unreaſonable. 
Cafes in Equ. in Ld, Talbot's Time, 126. Trin. 1735. Moor 
v. Black. | 


For more of Dower in general, ſee Jointrels, and other pro- 
| per titles. | 


1 


Droit de Vecto, or | Writ of Right.) 


(A) Who ſhall have it, 


Di. Parſon ſhall not have it, becauſe he has not any abſo- 
lute fee. 33 Edw. 3. Aid del Roy, 103.) 


Fol. 686. 


Cond 


Br. Drait 
de Recto, 


pl. 1. that 


Parſon or prebendary cannot have a writ of right, but a juris utrum.—If a parſor pray: aid in 
eorit of right of the patren and ordinary, and they will not Join, there, per Hill, the pailun may 
Join the miſe, and judgment final ſhall be given. Br. Droit de ReQto, pl. 56. cites 29 E. 3+ 34+ and 


Fitz. Scire Facias, 152.—Ibid. pl. 39. Cites S. C. 


[2. A prebendary ſhall not have a writ of right, for he has not 
an higher eſtate than a parſon. Contra 33 Ed. 3. Aid del Roy, 
103] 

[3. A dean of a free chapel ſhall have a writ of right, though 
he hath no college or common ſeal, for he has an abſolute fee. 
23 Ed. 3. Aid del Roy, 103.] | 

LA. An abbet ſhall have this writ, for he hath the mere right. 
10 Ed. 4. 16. 8 H. 6. 24: b.] | 

[5. Tenant in fee determinable, who has but a baſe fee, as where 
he has an eſtate to him and his heirs fo long as F. S. Pall have iſſue 
of his body, may maintain a writ of right patent, for he cannot 
have other writ in the right, as tenant in tail, or a parſon may.] 

6. If tenant in tail brings writ of right, the tenant may ſay, 
that he has nothing but to him and the heirs of his body. Br, 
Droit de Recco, pl. 31. cites 5 E. 4. 2. 

7. If tenant for life, the remainder over in fee, loſes by default, he 
in remainder ſhall not have writ of right, for he never had poſſeſ+ 

ſion. Br. Droit de Recco, pl. 41, cites Litt. lib. 3. cap. 8. 


8. But if he had entered upon tenant for life, and he had lf? 2 de- 
bid, 


fault, there he ſhall have writ of right upon this poſſeſſion. 

9. None can ſue or maintain ſuch writ of right patent but they 
a0 have an eftate in fee ſimple, as tenant in fee ſimple, or abbot, 
or prior, or biſhop, or maſter of an hoſpital z and a body politic, 
as mayor and commonalty, or bailiffs and commonalty, &c. 
and ſuch bodies politic may have ſuch writs for their poſſeſ- 
ſions. But par/ſons, vicars, or chantery prieſts, or prebendaries, 
0 % have patrons and ordinaries over them, cannot maintain this 


writ of right patent, but another writ which is called juris utrum. 
F. N. B. 5 (C). 
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306 Droit de Redto, or [Writ of Right.] 


(A. 2.) What ſhall be ſaid Writs of Right. 


P. So of JO ; 77 N 19 . 
ne je I. 5 . — 1 1 = writs of right. Br. Droit 
right of e KeCtO, pl. 31. cites 5 E. 4. 2. 
Band, and of cuft:ms and ſervices, quod permit lat in the debet, right of advoino/un, writ of ſuefta molendinig 
and battle, or grand aſſize lies; and e contra of writ of right of ward, caſſauit, eſcbeat, and right «pox 
dijclaimer, Which are for the ſeigniory, and the fame law of writ of meſne, as of ceſſavit. Br. Droit 
de Recto, pl. 34. cites F. N. B, ———— And writ cf rationabili parte is a writ of right in its nature. 
Co. Litt. 155, b. 


2. Note, That a writ of fermeden in deſcendey is admitted a writ 
of right in its nature, and ordered as a writ of right, and not as 
an action poſſeſſory; quod nota, Br. Droit de Recto, pl. 33- 
cites 18 E. 4. 23. 

Juris utrum is a writ of right in its nature. Br. Double 
Plea, pl. 1. cites 19 H. 8. 7, | 


£307 (B) Againſt whom it lies. 


Dr. A Leſſee for life cannot join the miſe upon the mere right 
20 H. 6. 46.) 
C2. A parſen cannot join the miſe upon the mere right, for the 
weakneſs of his eſtate. 40 H. 6. 46.1 | 


(c) Of what Things and Eſtates it lies, and af 


what Time. 
Of what Sein it Hes. 


Lr. 17 tenant for hfe ſurrenders to the remainder-man in fee (as 
it ſeems to be intended not in tail), this is a ſufficient ſeiſin 
to have a writ of right. 42 E. 3. 9. b.] 
2. If an eflate be to ta, and the heirs of one, and he that has 
the fee (it ſeems that it ſhould be he that has not the fee ) ſurvives,. 
_ dies, and a ftranger abates, the heir may have right. 42 E. 3. 
9. b.] 
[3- If tenant for life grants his eſtate to the remainder-man in fee, 
he may have a writ of right. 42 E. 3. 31. b.! 
3. P. Ibid. 4. A man aliened pending præcipe quod reddat againſt him, c. 
— and after Ig by judgment ; the feoffee has not any remedy by writ 
per ſome of of right, nor in other manner; for the recovery has relation to the 
ide fer- Teſte of the worit. Br. Droit de ReQto, pl. 24. Cites 12 Aſſ. 41. 
23 5. But if the tenant brings writ of error, and is reſtored, the 
alienee may enter. Ibid. 5 
6 Alle, if a man gives in tail or in fee upon condition kły deed 
indented, the condition is broken ; and after diſcent is had, yet the 
10 | | donor, 


Droit de Reſto, or [Writ of Right. ] 307 


thonor, feoffor, or his heir may enter; for he has no other remedy 
upon condition but to enter; for he cannot have writ of right; 
for he cannot join the miſe upon the mere right upon this poſſeſſion ; 
the reaſon ſeems to be inaſmuch as by the feoffment the right 
departs, and alſo condition is not a right but a title, and upon title 
without right never lies writ of right ; quod nota. Br. Droit de 
Recto, pl. 25. cites 33 AM. II. 
7. The ſeiſin requiſite in writ of right ought to be actual ſeiſin, 
and not a ſeiſin in law. 4 Rep. 9g. a. by the Reporter in a nota, 
cites 35 E. 3. tit. Droit, 30. and Litt. hb. 3. cap. Releaſes, fol. 
112. accordingly. | 
8. In a writ of right the dmandant muſt count F a ſeiſin in por if nei. 
himſelf or his anceſtors, and it aua in the ſame king's time as he counts ther he not 
in his count. Litt. ſ. 514. 3 


tors were 


feiſed within the time of limitation, he cannot maintain a writ of right; for the ſeiſin of him of 


Whom the demandant purchaſed the land, &c. avails nothing. Co. Litt. 23. & 


9. Diſſeiſor died ſciſed, and bis heir enters and is diſſeiſed by A. B. 
the firft difſeiſce releaſes to the ſecond dijſciſer all his right, the ſon of 
the firſt diſſeiſor enters, the ſecond diſſciſſor brought zurit of right, and [ 398 ] 
yet the entry of the heir of the diſſeiſor was lawſul to the poſ- 
ſeſſion ; but by the releaſe of the ſirſt diſſeiſce the ſecond diffetfor 
got the beſt right. Br. Droit de Recto, pl. 5 2. cites 9 H. 7. 25. 

10. Copyholds are of ſo baſe a nature that a writ of right will #* This f. 
not lie of them; per Cur. 1 Salk. 186. pl. 4. 7 W. 3. C. B. in miſprinted, 


caſe of Brittle v. Dade, cites F. N. B. 12. (A). — 
11. A writ of right does not lie of rent. And. 16. in pl. 3. Bendl. 194. 

Mich. 10 & 11 Eliz. WY 

S. P. But ibid. Marg. cites Trin. 3 E. 3. 36. Fitzh. Hors de fon Fee, pl. 2. that writ 


of right of a rent-charge is maintainable. Co. Litt. 100. a. obſzrves that ſome have inferred 
from Litt. ſ. 236. that it lies of a ent- ſeck, or a reat-charge, though they are again common right; 
but that in thoſe actions there mentioned, (as aflile of moridanceftor, writ aye! an cofinage, and all 
other manner of real actions, ) it is to be underſtood after ſeiſn bad by lome of the demandant's an- 
ceftors ; for without an actual ſcifin or ſeiſin in deed, none of theſe are maintainable.— —Fitzh. 
Hors de ſon Fee, pl. 27. cites Patch. 15 E. 2. where it was agreed, that in writ of right of a rent- 
charge, the demandant ſhall be received to have his wilt without ſhexwing ſpecialty ; [which is an ad- 
miſſion that it lies of a rent-charye j.—BRut Fitzh. Droit, pl. 31. cites 4 E. 3. It. Natt. thay it lies 
not of a rent-ſeck, or rent-chaige, nor of any rent unleis of reat-fervice. Per Herle, 


12. If the guardian of the college which now is, was ever ſeiſed, 
he ought to count upon a ſeiſin within 30 years ; but upon the 
feiſm of his predeceſſor he ought to count of a ſeiſin within 60 years, 
as another common perſon ; for the change of the teſte of ſuch 
a ſeiſin is as the dying ſeiſed, and deſcent of a common perſon. 
Le. 153. pl. 212. Trin. 31 Eliz. C. B., All Souls Scholars in 
Oxford v. Tamworth. | 

13. A writ of right does nt lie of an office ; for at the com- 
mon law an aſſiſe did not lie of it, but now it doth by the ſtatute 
of Weſtm. cap. 25. for it was not liberum tenementum, but the 
party grieved was put to his quod permittat 3 and of this opinion 
was the whole Court. Le. 169. pl. 236. Mich. 30 &'g1 Eliz. 
C. B. Salway v. Luton. | 


Bb 2 14. A writ 
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[399] 


— — 


Droit de Retto, or [Writ of Right. ] 


14. A writ of right was brought by cuſtos & collegium of All- 
Souls in Oxon 3 and the writ «vas quod clamant tenere de nobis in 
liberam puram & perpetuam elemgſinam, & gued clamant efſe jus & 
bereditatem ſuam, &c. And exceptions were taken to the writ. 
Firſt, It ought to be in liberam elemoſinam, and not puram & 
perpetuam. Secondly, It ought to be eleemoſinam with a double ee. 
"Thirdly, They ought not to ſhew any tenure in ſpecial, but gene- 
rally tenent de nobis. Fourthly, For they Jay nat in jure collegit ; 
fed non allocatur. For the firſt is but ſurpluſage, and not mate- 
rial; the ſecond, the common courſe is ſo, and therefore it is 
good. Thirdly, they did well to expreſs the tenure; for otherwite 
it might be taken for a tenure in capite, which they do well to 
avoid. Fourthiy, when the writ is by cuſtos & collegium, this 
cannot be but in jure collegii, as in their incorporation; for they 
have no other capacity, and the precedents are both ways. Cro. 
E. 232. pl. 1. Paſch. 23 Eliz. C. B. The Warden of All-Souls 
College in Oxon v. Tamworth. | 

15. Lands ore let to A. Vr life, the remainder to B. for life, the 
remainder zo the right Hire of A. A. dies, B. enters and dies, a 


ranger intrudes ; the heir of A. ſhall have a writ of right of the 


ſeiſin which A. had as tenant for life. Co. Litt. 281. a. 

16. Lands are let ts A. and B. and to the heir of A. A. dies, a 
recovery is had ag, u B. the heir of A. ſhall have a writ of right 
of the whole; tor every jointenant is ſeiſed per my & per tout. 
Co. Litt. 281. a. | 

17. If lands be given in tail, the remainder to A. in fee, the 
denee dies without i ſue, his wife privement enſeint, A. enters, the 
iſſue is born, and enters upn him and dies, without iſſue. A. ſhall 
:2ave a writ of right of the ſeiſin which he had. Co. Litt. 281. a. 

18. If lands be given in tail to A. the remainder to his right heirs, 
A. dies without iſſue, the collateral heir of A. Hall have a writ of | 
right of the ſeiſin of A. Co. Litt. 23t. a. 


D) Proceedings. And of joining the Miſe, and 
by what Perſons. 


I. N OTE, that e fur nights choſe 16 of themſclves and of athers 

to try the great afjiſe, and the fberif} returned, that there were 
nat ſo many knights there, by which proceſs awas directed to the four 
knights to chooſe of the county next adjoining. Br. Droit de Recto, 
pl. 40. cites 33 E. 1. and Fitzh. Trial, pl. 97. | 

2. Right of aducꝛuſan vas brovght by the king, the tenant ſhall not 
fender the half mark, nor ſhall judgment final be given againſt the 
king. Br. Droit de Recto, pl. 43. cites 20 E. 3. 

3- Releaſe of the demandant himſelf, or of other anceſtor collates 
ral, 18 a good bar without joining the miſe, and judgment final 
ſhall be given. Br. Droit de Recto, pl. 43. cites 20 E. 3. and 
Fitzh. Droit, 21. | 


12 4. The 


Droit de Refto, or [Writ of Right.) 


4. The tenant before any iſſue may tender the half mart to have the 

ſeiſin inquired. Br. Droit de Retto, pl. 37. cites 34 E. 3. and 
Fitzh. Judgment, 256. 

5. In writ of right the tenant joined the miſe, and writ iſſued to 
make four knights to come to choo/e the grand aſſiſe returnable guind-na 
Martini, and at the fourth day ane of rhe four knights came and had 
day over. Br. Droit de Recto, pl. 3. cites 42 E. 3. 14. 

6. Droit by two againſt the baron and feme, of a houſe, fix acres, 
&c. and the baren and feme came in proper perſon and defended tort 
end force, and the right of the demandant all * attrenched, and their 

ſeiſin, &c. all entered as of fee au,, of right, &c. and namely of a 
houſe, &c. and put himſelf in God and the grand affize of our lord the 
king, the which of them have the bejt right tv h»ld the bauſe, & c. to 
them and to their heirs in jure uxoris as they heli, or the demandants 
to have as they demanded, and after the baron made default, and the 


feme avas received and joined the miſe, ut ſupra ; and after fbe made 


default, and judgment final was given againſt him, that the de- 
mandants recover ſeiſin, &c. to hold in common to them and their heirs 
for ever, quit of the baron and feme and their heirs. And it is 
ſaid there that the feme in this caſe is ouſted of all actions. Br. 
Droit de Recto, pl. 4. cites 44 E. 3. + 24. 


7. Droit; the defendant made default, by which came tuo at the 


fecond default and were received and vouched, which vouchee came and 
pleaded at the grand afjize, and the writ iſſued to the ſherrff to return 
four knights, returnable at a certain day, at which day the wanchee and 
one of the prayees were dead, by which reſirmmons iſſued to the other 
returnable at a certain day, at which day he . ined; per Cul- 
pepper, the proceſs is diſcontinued ; becauſe the death does not 
come in by return of the ſheriff, and yet he was awarded to an- 

iwer; by which he joined the miſe, and the brit u’, to make 

the fur knights come, and it was returned that there were not four 

knights but burgeſſes; and for infufficiency of the return, he was 

amerced, and other iſſucd ut ſupra, returnable, &c. at which day 

the ſheriff returned it, by which ey wwere demanded and came to 

the bar with their ſeuerdt by their fides, and were charged well and 

lachfully to be twelve knights gludlis cinftos of themſelves, and of others 

abo beft knew and could ſay true betaveen the demandant and the 

vouchee, and was commanded by the juſtices that the parties go into 

a chamber with the knights to cleft and declare their challenge to the 

other cheſen by the four knights ; for after the return of the panel 

made by the four knights, the parties ſhall not have challenge to 

the panel nor to the polls before the juſtices. Br. Droit de Recto, 

Pl. 6. cites 7 H. 4. 3. 20. and 39 E. 3. accordingly. 

8. In writ of right upon diſclaimer, acceptance of right in pais 
after the diſclaimer is a good bar; agreed arguendo. Br. Droit de 
ReQo, pl. 47. cites 21 H. 6. 25. 

9. Warrant of attorney in writ of right offered to Littleton vas 
refuſed, becauſe the party himſelf did nat come in penſen to record it, 
for he ſaid that writ of right was ſtronger than a fine; for it was 
in writ of right, Br, Garrant. de Attorney, pl. 32. cites 7 
E. 4 9. | 

B b 3 10. Tenant 
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Droit de Bedo, or [Writ of Right. 


T0. Tenant for life may join ſpecially, viz. that he has bettey 
right to held for term of life, the reverſion regardint to V. S. &c. 
than the demandant has to demand, &c. Br. Droit de Reco, 
pl. 15. cites 9 E. 4. 36. Per Littleton. 

11. A man brought a writ of droit clofe in ancient demeſne, and 
made proteſiation to ſue in nature of a writ of right at the common law ; 
the tenant joined the miſe upon the mere right, and upon that removed 
the recerd by accedas ad Curiam but becauſe that is no cauſe, a 
procedendo was awarded to the bailiffs. Dy. 111. pl. 47. Hill, 
1 &2 P. & M. Abbot v. Stafford. 

12. It was holden by the juſtices in this caſe, that it is a good 
challenge in a writ of right & the four knights, that they are not 
gladits cin ; and a challenge to them mit be made upon their ap- 
pearance ; for after they are once ſworn they are not challenge- 
able; alſo the four knights are to make the panel, and they need 
not put their names to the return of it, as the ſheriff ſhall do, for 
this is not within the ſtatute of York; and they ought to return 
but twelve perſons beſides themſelves to be of the grand aſſiſe. 
Mo. 67. pl. 181. Trin. 6 Eliz. Squire v. Read. 

3. In writ of right it was ruled per Cur. 1ſt, That the demy« 
mark cught to be tendered at the joiuing of the miſe, and yet the 
judges in the preſent caſe took it at the appearance of the jury. 
2dly, The tenant eught to commence in the giving of evidence. 3dly, 
The jury cannot give a ſpecial verdict. Mo. 762. pl. 1057. Trin. 
3 Jac. C. B. Andrews v. Ld. Cromwell. NES 


! 
. ſays the ſame order was obſerved between Newburgh and Thornhill in com' Dorſet, 
7 


Ibid. Marg. cites the ſame order obſerved for land in com' Hereford, Tris. 28 Eliz. in 


14. A writ of right of advowſon a purchaſor cannot have, 
without alleging a preſentation in his own time. 2 Inſt. 356. 


(E) Pleadings. 


1. A SSISE; it was ſaid, that in writ of right of /eifin of bit an- 

A cęſtor, laſi ſeiſn is a good plea. — it Neal be 

leaded, or if the half mark ſhall be tendercd to inquire of it. 
br. roit de Recto, pl. 49. cites 5 Aſſ. 1. 

2. Recto; præcipe in capite of 20 acres of land quas clamat tenere 
de rege in capite, the tenant ſball not have pleas that the land is held 
of J. N. and not of the ting ; but the lord, if he be preſent, may 
demand his count; but the tenant may take it by proteſtation and 
anſwer. - Br. Droit de Recto, pl. 9. cites 38 E. 3. 13. | 

3. Writ of right præcipe in capite quam clamat tenere de nobis in 
capite, and does not expreſs by what ſervices, and exceptions taken; 
& non allocatur. Br. Droit de Recto, pl. 50. cites 29 E. 3. 20. 

4. In a writ of right, if the tenant plends a releaſe of anceftor by 
awhom the demandant claims, this is only to the aſſiſe or battle but 


if it be of an anceſtor collatcral, this is a bar; but it ſeems hy 
(118 


Droit de Reffo, or [Writ of Right.] 


this is intended where the releaſe is with warranty, for otherwiſe 
there is no caſe ex parte of a collateral anceitor which never has 
Tight. Dr. Droit de ReCto, pl. 6. cites 7 H. 4. 19. 

5. In writ of right there are ſeveral defences, one at firſt, and 
then may demand ojer of the writ, and then defence after the count, 


and may wouch or plead in bar, and after the replication made, 10 8. 


make dejence and anſwer to it; nota, per Newton. Br. Droit de 
Recto, pl. 11. cites 21 H. 6. 26. 

6. Præcipe in capite, the tenant ſhall not ſay by plea that the 
land it held of another, and not of the king, but ſhall take it by pro- 
teſtation, and plead other matter. Br. Droit de Recto, pl. 19. 
cnes 27 H. 6. 27. : 

7. Debt in writ of right the miſe is joined, and the Zenant gau 
in evidence a releaſe made in another colinty, the grand aſſiſe ought to 
find it ; for it is ſaid elſewhere that nothing may be pleaded in this 
action but cellateral warranty, but all wr 5s ſhall be given in 
evidence. Br. Droit de Recto, pl. 48. cites 9 E. 4. 40. 

8. In writ of right, the demandant counted of the ſeiſin of his an- 
ceſtor, or of himſelf, this ſhall not be traverſed, but the tenant may 
tender the half mark to inquire of the ſciſin. Br. Droit de Recto, 
pl. 32. cites 10 E. 4. . 

9. But if ſuch recovery in writ of right be pleaded in bar is other 
action, there the demandant may traverſe the ſeiſin by way of faljify= 
ing; quzre inde if it be againſt privies. Br. Droit de Recto, 
Pl. 32. cites 10 E. 4. 9. 

10. But at this day ie may by tendered upon the ſeiſin by the new 
ſtatute of limitation, 32 H. 8. cap. 2. Br. Droit de Recto, pl. 3a. 
cites 10 E. 4. g. 

11. Collateral warranty is a good bar in writ of right, and it 
ſhall not be tried by grand aſſiſe, but by jury; for it is not upon 
the right, hut upon the deed. Br. Droit de Recto, pl. 42. cites 
F. N. B. fol. 1. 

12. Error upon a judgment in Wales, in a quod ei deforceat, 
in nature of a writ of right. Error aſſigned was, that the iſſue is 
not well joined, art: | he pleaded he has majus jus tenendi tenee 
ments prellicta than the plaintiff, and he does not fay fibi & haredi- 
bus ſuis, according to the uſual courſe; for it may be that he was 
tenant for life, or tenant in tail, and therefore becauſe he did not 
ſhew in certainty que eſtate, it was ill; fed non allocatur ; for 
the Court would not intend he had a lefier eſtate than in fee, and 
if he were but tenant for life, it was at his own peril to plead 
in that manner, for it is a forfeiture of his eſtate; and it was 
held to be no error. Cro. C. 178, 179. pl. 2. Hill. 5 Car. B. R. 
Griffith v. Jenkins. 

13. In a writ of right there ought to be a double defence, v. 
[againſt] the plaintiff's right, and to maintain his exon right ; Arg, 
and ſeems admitted, Cro. C. 310, 311. Trin. 9 Car. B. R. 
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Droit de Refto, or [Writ of Right.] 


(F) Neceſſary or not, In what Caſes. 


1. MOdanceſtor; note by award, that ⁊c ere the father dies 
ſeiſed, the heir enters, and a ftranger recovers againſt him 

by writ of entry ad terminum qui præteriit by default, the heir may 
have nortdanceſtor though the recovery was by defauit, and fhall not 
be put t writ of right; and ſo ſee that upon every recovery by de- 
fault a man is not put to his writ of right. Br. Droit de Recto, 
pl. 23. cites 11 Aff, 17. 

2. If precipe quad reddat be brought agnin/? tenant for life wha 
wouches a ſtranger, and the demandant counterpleads, and it is found 

the demandant, he in the reverſion has no remedy but by writ of 
Tight. Br. Droit de Recto, pl. 30. cites 5 E. 4. 2. 

3. $2 where the vouchee enters into the warranty and laſes by 
action tried or by default. Br. Droit de Recto, pl. 30. cites 
5 E. 4. 2. 


(G) Judgment Final, 


1. RIGHT of adwuſon brought by the king ; judgment final 
ſhall not be given againſt the king. Br. Droit de Recto, 
pl. 43. cites 20 E. 3, 

2. Where the defendant joins the miſe, and day ts given to him till 
the next week, and he makes. default at the third day after, &c. 
Judgment final was given upon the default. Br. Droit de Recto, 
- 43- cites Fitzh. Droit, pl. 15. And this fee in Droit in 

itzh, 27, Itin. Northt, but judgment ſhall be that he ſhall recover. 
33 E. 3. Ibid. 

3. Judgment final was given againft a feme covert after ſhe was 
received and joined the miſe and made default, and ſhe was barred of 
action for eyer. Br. Judgment, pl. 45. cites 44 E. 3. 

4, Droit, the Court was informed that the tenant bad only in 
tail, and therefore they would not give judgment final. And 
from hence it ſeems that judgment final ſhall bind the tenant in 
tail and his iſſue. And it was ſaid, that it was for fear of barring 
the iſſue in tail; and they took adviſement. Br. Droit de Recto, 
pl. 46. cites 3 H. 6. 55. 

5, In writ of right, the tenant vouched one cube was taken and 
entered into the warranty, and the demandant counted, and he made 
defence and joined the miſe, and the demandant imparled till the next 
day, at which day the vouchee did not come, by which, upon good 
argument, judgment final was given for the demandant againſt the 
vouchee to hold quit, but common judgment in value was given for 
the tenant againſt the vouchee, and not judgment final, Br. Droit 
de Recto, pl. 57. cites 10 H. 6. 2. 

6. Writ of right, if the demandant be nonſuited after appear- 
ance, or after miſe joined, judgment final ſhall be given; 18 E. 4 

an 


Droit de Refito, or [Writ of Right.] 


and 10 E. 2. and 1 E. 3. & concordat 13 H. 4. 8. Fitzh. Judg- 


ment, 245. and ia other caſes, judgment final ſball not be given 
wnlc/s they be joined, unleſs in ſpecial caſes as here. Br. Droit de 
Recto, pl. 60. cites 11 H. 6. 9. 

7. Judgment final ſhall ust be given againſt an infant within 
age, per Danby and Yelverton, but Choke and Littleton contra. 
And Lutleton faid that the opinion of him and his companions 
was, that if a feme covert be received in writ of right in default 
of her baron, and joins the miſe, and it is found for the de- 
mandant, yet the demandant ſhall not have judgment, and this 
for the advantage of the baron. Br. Judgment, pl. 46. cites 
9E. 4. 16. 

8. Writ of right againſt an infant within age, wvho appeared by 
guardian, and vouched one who entered into the warranty and joined 
the miſe, and after made default. Cateiby prayed judgment final 
againit the tenant, and had it upon great debate. Er. Droit de 
Recto, pl. 15. cites 9 E. 4. 36. 


313 


9. But it is ſaid that if he had joined the miſe himſelf, judgment Note per 


final thould not be given againſt him. And per Choke J. when 
wouches he loſes the benefit of his age, as if he had pleaded in bar. 
Br. Droit de Rectc, pl. 15. cites 9 E. 4. 36 


he Danby and 
Velverton, 
Judgment 
final ſhall 
not be given 


g#gainſt an infant; contra per Choke and Littleton. Br, Droit de Recto, pl, 17. cites 9 E. 4. 16. 


10. The tenant ſhall have judgment final againſt the demandant if it 
paſs for him. Br. Droit de Recto, pl. 15. cites 9 E. 4. 36. 

11. Droit, iſſue was joined upon the mere right upon the grand 
afſiſe, and niſi prius iſſued, and at the day the tenant made default, and 
the demandant prayed judgment final. Br. Droit de Recto, pl. 28. 
cites 12 H. 7. 10. 

12. For if the demandant be nonſuited after the miſe joined, the 
tenant ſhall have judgment final. Br. Droit de Recto, pl. 28. 
cites 12 H. 7. 10. 

13. And if the tenant has day to imparl to another day in the ſame 
term, and makes default at the dy, the demandant ſhall have judg- 
ment final. Br. Droit de Recto, pl. 28. cites 12 H. 7. 10. 

14. But by default of the tenant at the niſi prius, the demandant 
cannot have but only petit cape, by which he ſued petit cape. Br. 
Droit de Recto, pl. 28. cites 12 H. 7. 10. | 

15. And if the tenant joins the miſe by champion, and at the day 
nppears, and his champion not, judgment final ſhall be given. Br. 
Droit de Recto, pl. 28. cites 12 H. 7. 10. 

16. And if the tenant at the day of the return of the petit cape 
cannot ſave his default, judgment final ſhall be given. Br. Droit 
de Recto, pl. 28. cites 12 H. 7. 10. | 

17. And per Vaviſor if the demandant makes default after the 
miſe joined, he ſhall be barred for ever. Br. Droit de ReCto, 
pl. 28. cites 12 H. 7. 10, | 

18. Note, per Fitzherbert J. judgment final ſhall not be given 
in writ of right, but after the miſe joined. Br. Droit de Reco, 
pl. 16. cites 26 H. 8.8, | 

19. And 


Pr. Judge 
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cites S. C. 
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314 Droit de Refto, or [Writ of Right.) 


Br. Judg- 19. And by him and Shelly J. 2where the tenant wouches in writ 

TE — Ag of right, and the demandant recovers again}? the tenant, and the te- 
nant over in value, the judgment fhall not be final for the tenant 
againſt the vouchee ; quod nota. Br. Droit de Reo, pl. 16. cites 
26 UI. 8. 8. | | 

Bendl. 199. 20. In a writ of right the tenant choſe trial by battle, but when 

Pl-225. tos every thing was prepared and performed, and the day and place 

und Kvne A : 

v. Para- appointed for the battle, the demandants being ſolemnly called, made 

mour, S. C. default, whereupon final judgment was againſt him. D. 301, 302. a. 

_e Trin. 13 Eliz. Thevin v. Paramour. 


pleadings 


and judgment, The reporter ſays he was of counſel with the demandant, and that the nonſuit was b 
 geaſon of an agreement made between the parties by the juſtices. ; 
21. In writ of right the ue was jcined on the mere right, and 

avhen the jury came to the bar to give their verdit, the demandant 

awas called, but did nt appear, whereupon the tenant prayed the 

Court to record the nonſuit, and ſo it was done. Per Cur. all is 

one as if he had appeared; for thir nonſuit is peremptory for ever, 

* by reaſon that the iſſue is joined upon the mere right; but had 

the iſſue been joined upon any callateral point it had been other- 

wiſe. Gouldib. go. pl. 1. Trin. 30 Eliz. Heiden v. Smithwick. 

Mo. 403. 22. In quod ei deforceat in Wales, in the nature of a writ of 
pl. 3. 3P- right, according to the courſe there, the miſe was jeined upon the 


Richard v. .* 6 . 
Rs. S. C. mere right, and wenire facias returned, and 12 were faworn, and 


The opinion before verdict the demandant was nonſuited, and thereupon judgment 


of the Court nal was given. The demandant afterwards brought another 


efcewith quod ei detorceat. The tenant pleaded the firſt judgment in bar. 


ſereral of The demandant demurred, and judgment was given againſt him; 
= — whereupon demandant brought writ of error, but judgment was 
was, tat the affirmed. Reſolved, iſt, That though by the ſtatute of Rutland 

12 E. 1. trial in Wales in writ of right ſhall be by 12 common 


judgment 
_— jurors, yet judgment final ſhall be given as before the ſtatute, and 
Jenk. 259. though the manner and dignity of the trial be altered, yet the judg- 
pl. 56. S. C. ment remains. 2dly, If judgment final be given in writ of right 


— 21 * where it ought nat, yet it ball bind till it be reverſed. 3dly, If the 
tenant after the miſe joined makes default, judgment final thall not 


that a writ 
of _ be given, (as F. N. B. 6. holds,) but petit cape ſball ifſue ; for per- 
— adventure he may ſave his default. 5 Rep. 85. b. Irin. 38 Eliz, 
to reverſes B. R. Penryn's Caſe. 


the fir ſt : 
judgment, and If it had been reverſed, yet it had not reverſed the ſecond judgment ; for the ſecond 


Judgment was collateral and indey-n4ent, and it is executed. And in a writ of right, if the tenant 
before the miſe joined loſes by default, he may have a writ of right againit the demandant, who has 


execution againk him upon the ſaic judgment by default. 


23. Sceing the miſe is joined upon the mere right, though the 
verdict of the grand aſſixe be given upon another point, yet judgment, 
final ſha!l be given. Co. Litt. 295. b. 
But ſee Pen- 24. So if after the mile joined the tenant makes a default, or 


's caſe | . j #2 W g 593 51 
— confeſſes the aden, or if the demaſaduß-it be nanſuit. Co. Litt. 295. b 


Aetolution, e contre, | 
TE | 25. The 


Durels. 


25. The form of the final judgment is quod tenens teneat terram 
illam fibi & heredibus ſuis in pace verſus petentem & heredes ſuos in 
perpetuum. Co, Litt. 295. b. | 


* 26. The ſtatute of 34 E. 1. nor the ſtatute of 4 H. 7. as to 
fines extends to nonclaim upon a judgment in a writ of right, 
and fo the common law, in this caſe, remains to this day, viz. that 
claim mutt be made within a year and a day after judgment, 


Co. Litt. 262. a. 


For more of Droit de Recto, in general, ſee other proper titles. 


Durels of Jmpriſonment, 


(A) What Things may be avoided by Dureſs, 


DLs. A Statute-merchant may be avoided by audita querela, be- 
cauſe it was made by dureſs of impriſonment, 20 E. 3. 


Audita Querela, 27.] 


2. A man ſhall avoid outlawry by dureſs of impriſonment at 
the time of the outlawry pronounced, Br. Dureſs, pl. 21. cites 
38 Aff. 17. 

3. Formedon in deſcender ; the tenant ſaid that he made the ſame 
gift by dureſs of impriſonment done to him by the father of the demand- 
ant to make the gift. Judgment, &c. and a good plea, by which 
the other ſaid, that at large and not by dureſs. Priſt. Br. Dureſs, 
pl. 3. 3. cites 41 E. 3. 9. 

4. Feeffment by dureſs or menace is not void, but voidable. Br. 
Feoffment de Terre, p!. 48. cites 18 E. 4. 27. 

5. A man may avoid a bond made _ the flatute 23 H. 8. cap. 6. 
5 recognizance by dureſs, and yet this is matter of record. Br. 

ureſs, pl. 19. cites F. N. B. fo. 120. 

6. Declaration of uſes (on a fine ) by a man in dureſs, denied to 
be good. Per Anderſon. 2 Le. 159. pl. 193. 21 Eliz. in the Star- 
chamber. Anon. 
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9 Rep. 85. 
b. Trin. 38 
Eliz. Pen- 
ryn's caſe, 

S. P. 


Co Litt. 
254+ b · S. A 


Fol. 687. 


See tit. Au- 
dita Querela 
(E), pl. 53. 
S. C. and the 


And if men 
compelled 
by threat- 
enings or ime 
priſonment 


ſhould be admitted to [ewy fines, they ſhould thereby be barred, becauſe the law intends ſuch perſons 
are at liberty when they acknowledge fines, 17 Ed. 3. 52. 78. 17 Aſſ. 17. Weſt's Symb. ſ. 11. 


7. Feme covert by dureſs in a leaſe with her huſband, the ſame 
ſhall bind her. 3 Le. 72. Per Manwood J. pl. 110. Hill. 20 


Eliz. C. B. Northampton's calc, 


8. N. 
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Azainft a 
decd nrolied 
a man ſnall 
not take 
averment 
that it was 
dy dureis; 
for this is 
con:rary to 
the record. 
Roll. Adr. 
$62. Eftop- 
pel (A), pl. 
3- cites 

16 H. 7. 5. 
b. 
Br. Faits 
Enrcti, 


pl. 17. cites 


Dureſs, 


8. N. brought dt upon arrearages of accomp? ; the diſendant 
ſhewed that befere the accompt, the plaintiff, of his own wrong, did 
impriſon the defendant, end offrgned auditers to him being in priſon, 
and fo the account was made by dureſs of impriſonment, an the 
fame was hoiden a good plea by all the juſtices of both the 
benches ; and judgment was given accordingly. Le. 13. pl. 17. 
Hill. 25 Eliz. B. R. Northumberland's caſe. 

9. J. S. ty deed inrilled in Chancery, bargeined and feld a houſe 
and ce1 tain lends to the plaintiff, and afler tas the gocdt again, and 
would avid this bargain, and ſale inrolled, by dureſs of impri/ot;- 
ment, Godfrey ſaid, it cannot be avoided by ſuch nude matter in 
fact, cited 7 Ed. 4. 5. 39 Hen. 6. 32. 13 Ed. Eftoppel, 18. 
48 E. 3. 33. For, being imrolled, it is a thing of record. Morgan 
contra; and he ſaid a deed inrolled is no record, but a thing re- 
corded, 16 H. 7. 5. and cited Browne and Weſton's opinion in 
one Morley's caſe accordingly. The Court ſaid the caſe. was 
doubtſul, and they would adviſe; but afterwards they conceived 
it would be hard to avoid the deed by dureſs, but no judgment 
was given, becauſe the parties agreed. Cro. E. 88. pl. 12. Hill, 
30 Eliz. B. R. Hamond v. Barker. 

16 H. 7. 5. S. P. per Curiam. 


10. If a party menace me, except I will make unte him a bond 
of 4-1. and I tell bini that I vill nat do it, but I awill mate unto him 
a bond of 201. the law ſhall not expound this bond to be volun— 
tary, but ſhall rather make conſtruction that my mind and cou- 
rage is not to enter into the greater bond for any menace, and yet 
that I enter by compulſion notwithſtanding in the leſſer. Bacon's 
Elements, 81. | | 

11. If I will draw any confideraticn to myſelf, as if J had ſaid T 
will enter into your bond of 4ol. if you will deliver me that piece of 
plate. Now the dureſs is diſcharged, and yet if it had moved from 
the dureſſor, who had faid at the firſt you ſhall take this piece of 
prom and make me a bond of 40 l. now the gift of the plate had 

good, and yet the bond ſhall be avoided by durcſs. Bacon's 
Elements, 81. | 

12. A feoffment, if made by dureſs, and the party himſelf deli- 
vers ſeiſin ; or in caſe a gift of goods be made, and he himſelf deli- 
vers them, the ſame are avoidable at any time by entry, aCtion, &c. 
but if they deliver it not with their Load, as in a feeffment, by 
letter of attorney, or in a grant of a rent, advowſon, & c. nothing at 
all paſſeth. Finch's Law, 102, 103. 3 

13. A feafment by one by dureſs is not void, but voidable by entry 
or attion, and that only by privies in blood inheritable, and not by 

rivies in law or eſtate. A bond made by him cannot be avoided 
y dureſs on non eſt factum. A feoffment by letter of attorney by 
dureſs is void, and the feoffee a diſſeiſor. 2 Inſt. 482, 483. 

14. If agreement be compelled by threats it ſhall not bind. 3 Car, 

Toth. 67. Plowden v. Marſham. 


15. If the defendant is arreſted, and in execution, and A. be- | 


comes bound for him to the plaintiff, and the defendant gives A. a 
judgment 


— a aA * 


Durels. 


judgment for his eounter-ſecurity, it is good though 10 attorney be pre- 

ſent, and it is not within the common rule of Court, becauſe not 
given to the perſon himſelf but to a third perſon ; per Holt Ch. ]. 
5 Mod. 144. Mich. 7 W. 3. Churchy v. Roſſe. 

16. In caſe of a pretended real diſcharge of the bailiffs before a 
warrant of atterney executed by one under an arreſt for a juſt debt, 
Holt Ch. J. declared he would be well ſatisfied by nfidovits that 
the bailiffs were ſo diſcharged, as that if the defendant had re- 
fuſed to execute the warrant they would not come again and ſeiſe 
on him, and that he would have reaſon to believe before he 
would let the judgment ſtand. 7 Mod. 139. Hill. 1 Ann. B. R. 
Gidden v. Drury. 

17. If A. be arreſted on proceſs out of C. B. or any inferior 
court, and gives a warrant r confeſs a judgment in this court while 
in cuſtady, no attorney being there preſent, we can examine and 
ſet aiide this judgment; otherwiſe where it is to confeſs a judg- 
ment in auother court. 1 Salk. 402. Mich. 2 Ann. B. R. Anon. 


(B) MWhat ſhall be Dureſs. 
To avoid a Thing. 
[And though made on another Perſon. } 


[.. IF a man be /awfully in priſon, yet if he makes an obligation 
againft his agreement and ui, he may avoid it by dureſs. 
43 E. 3. 10. b. 6.] | 
2. Otherwiſe if he does it of his good will. 43 E. 3. 10. b. 
11 H. 4. 6. b.) 
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Debt aper 
chligal ion, 
the defend- 
ant picaded 
that it was 
made by 
dureſs, and 


the plaintiff ſaid that he evas his receiver, and afſigned auditors to bim ta bear his acc:unt, who committed 
bim to gadl for arrears, and there be made this vbligatirn fer bis deliverance of bis con will ; and held, 
a good pa z by which the defendant pleaded other iiJue, for this is not by dureſs. Br. Dureſs, pl. 4. 


Cites 43 E. 3. 10. 


3. If a man makes a deed by dureſs done to him by taking of hit 
catile, though there be no dureſs done to his perſon, yet this ſhall 
avoid a deed. 20 Ail, 14. adjudged. ] 


pl. 12. cites 8. C. 


Ca. A ſervant ſhall not avoid a deed made by dureſs to his maſter. 
M. 7 Jac. B. per Coke.) 


S. P. awatd- . 


ed before 
the king's 
council. 


Br. Dureſs, 


— 8. C. cited Arg. 11 Mod. 202, 203. 


Nor ſhall 2 
man avoid 
a deed by 


dureſs to his ſervant. 2 Brownl. 276. Mich. 7 Jac, C. B. Anon. 


[5. But a ſon ſhall avoid his deed by dureſs to his father. M. 


7 Ja. B. per Coke. ] 


dureſs of impriſonment of his ſon. 2 Brownl. 276. Anon. 


So a father 
ſhall avoid 
a deed by 


Per Wylde, if the dureſs be te a fa. 


ther or brother, and a ſon enters into bond, this is a dureſs to the ſon, and he may plead it; but per 
Twiſden, a man ſhall in no caſe avoid his deed by a dureſs to another, let him be related how he wills 


Freem, Rep. 351. pl. 440. Mich. 1673. in caſe of Wayne v. Sands. 
C6, The 
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Dureſ2, 


S. P. per ® The baron ſhall avoid a deed made by dures to his wife. M. 
7 Ja. 


22 B. per Coke.) 


quod fuit a a 
conceſſum. For baron and feme are one and the ſame body and perſon in the law. Br. Dureſs, 


pl. 18. cites 21 E. 4. 8. 14 K 15, 2 Brownl. 276. Anon. S P. accordingly, ———Sid. 123. 
S. P. cited per Cur. as adjudged 7 Jac. in caſe of Luntrell v. Witherington. 


A man en- [[6.] A man ſhall not avoid a deed by dureſs 20 a flranger. M. 
— — 7 Ja. B. per Curiam. M. 13 Ja. B. where the obligation is joint 
tion by im- and ſeveral.] 


priſonment Re : 
of any other friend than his wife, Br. Dureſs, pl. 18. cites 21 E. 4. 8. 14 K 15. 


Raym. Rep. 357. Arg. S. P. 


Ld, 


[318] [7. If A. and B. make an obligatisn by reaſon of dureſs done to A, 
B. ſhall not avoid this obligation, though A. may, becauſe he 
ſhall not avoid it by dureſs to a ſtranger. M. 7 Ja. B. per Cu- 
riam, between MoxNTALL axD WooOLLINGTON. ] 

[8. If a purſurvant f the high commiſſion, upon a ſuit, an by 

their command impriſaus a man until he enters into a bond to appear 
in the court of audience, this obligation may be avoided by dureſs, 
becauſe the ſuit there was wpon a contract, of which they had not ori- 
ginal conuſance, and therefore the impriſonment wrongful. H. 
8 Ja. B. between CLIFTORD axND HUNTLY, per Curiam re- 
ſolved.] 
9. In aſſiſe it was found that the conuſor upon fatute merchant 
after execution ſued againſt him takes the conuſee by force, and favears 
him that he ſhall render him the land, and of his own will he releaſes 
all actions of debt and treſpaſs, and after he of his own will ſurren- 
dered the land, and this oath he took for fear of death; and there- 
fore notwithſtanding the ſurrender was made at large, yet becauſe 
it was done by reaſon of dureſs before, therefore Perning ad- 
judged it a diſſeiſin, when the conuſee entered by ſuch ſurrender, 
Br. Dureſs, pl. 11. cites 14 Afi. 20. ; | 

10. If a releaſe be made at D. it is a good plea that a firanger 
menaced him at S. by reaſon whereof he menaced him at D. Br. 
Faits, pl. 81. cites 43 E. 3. 19. | 

11. A writing made by dureſs, and delivered at large was ad- 
Judged void, anno 6 R. 2. Per Rolf. Br. Dureſs, pl. 20. (bis) 
cites 8 H. 6. 7. | | 

12. Dureſs cannot be to a body politic, but may be to a mayor, 
to do a thing belonging to his office, by the beſt opinion; for he 
is head of the corporation. [And] Impriſonment of the natural 
body in a pillory is impriſonment of all the body; for intire. Br. 
Dureſs, pl. 18. cites 21 E. 4. 8. 14, 15. 


13. Where a man is impriſoned by capias, &c, by the law, and | 


makes an obligation for his deliverance, this is good, and not by du- 
reſs. Br. Dureſs, pl. 15. cites 4 E. 4. 17. | 
14. In replevin, if a man be condemned to me and in execution, and 
makes to me an obligation for his deliverance, this obligation is not by 
dureſs. Br. Dureſs, pl. 17. cites 12 E. 4. 7. | 
15. If I menace you in one county to make an obligation of 201, 
and after at aiiather day I ind you in anather county, and I demand 


if 


Durels. 


jf you will make the obligation to me, and you make the deed ac- 
cording to my firſt requeſt in the firſt county, this obligation 
is avoidable, becauſe it has its reſpect, and was made by reaſon of 
the firft menace in the other county. Per Frowike Ch. J. Kelw. 52. b. 
Pl. 7. Trin. 19 H. 7. in cafe of Keble v. Vernon. 

16. A. is impriſoned till he promiſes to enter into an obligation, wha 
dies it when he is at large, yet he may plead this to be per dureſs. 
D. 143. b. Marg. pl. 56. cites Mich. 23 Eliz. per Meade. 

17. Debt upon an obligation was brought by B. againſt U. 
and H. who pleaded the ſtatute of 23 H. 6. and fhewed that V. was 
in execution, and that the bond was made for his deliverance againſt 
the ſtatute ; the plaintiff replied, and ſaid, that at the time of the 
making of the ſaid bond, the ſaid U. fuit ſui juris, and at large, 
aZſque hoc that he was in priſon tempore confectionis ſcripti predie” modo 
& forma, & c. Egerton ſolicitor moved, that the traverſe was not 
good; for if a man be in priſon in execution, and makes a pro- 
miſe to make a bond for which he is enlarged, and within an hour 
after he makes the bond, the ſame is within the ftatute ; and 
therefore this iſſue is not well joined, but it ought to be ab/que 
hac, that it was pro deliberatione, & e. And of ſuch opinion was 
Fenner and Gawdy juſtices. 2 Le. 107. pl. 136. Paſch. 32 Eliz. 
B. R. Bows v. Vernon. See Dive v. Manningham, 4 E. 6. Plo. 
Com. 68, 69. Acc. 

18. Debt upon obligation, the caſe was, A. ſerif of C. by 
virtue of an attachment under the ſeal of the Court of Requeſts, took the 
defendant, and for his enlargement he made this obligation to appear 
before the queen's council attending the Court of Requeſts at Weſt- 
minſter; it was the opinion of the Court, that this was not law- 
ful, but taken by dureſs, and ſo avoidable, becauſe that court had 
not any power by the flatute, or by the common law ; it was adjudged 
for the defendant. Cro. E. 646. pl. 58. Mich. 40 & 41 Eliz. 
Stepney v. Lloyd. 

19. Debt by a ſheriff on a bond for the appearance of T. &c. the 
defendant pleaded, that V. ſued cut a capias which was delivered 13 
the plaintiff ( ſheriff of Oxford ), who made a warrant ts the bailiff of 
— of 14 1 — 5 ſaid T. and that one J. S. 1 
e211 name in as a ſpecial bailiff to arreſi him ; and that he did arre/f 
him at D. in the ſaid county, and carried him to R. in the county of 
Berks, and there kept bim till he and T. gave the ſaid bond, adjudged 
an ill plea, for though the bond was made by dureſs as all the 
Court agreed, and that the defendant might well have pleaded it 
and relied upon it, yet it is not within the ſtatute 23 H. 6. nor 
is the defendant aided thereby. For T. never was in the ſheriff's 
cuſtody after the arreſt z and the bond taken out of the county is 
by dureſs, but not within the ſtatute. Cro. E. 745, 746. pl. 23- 
Hill. 42 Eliz. B. R. Brown v. Adams. | 

20. If a man menace me, that he will impriſon or hurt in body 
my father, or my child, except I make ſuch an obligation, I ſhall 
avoid this dureſs as well as if it had been to my own perſon. Ba- 
con's Elements, 66. Becauſe perſena conj uncta aquiparatur intereſſe 
Prop. i. | | 
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2 And. 122. 
pl. 66. S. C. 
adjudged. 
4 Inſt. 97. 

cap · 9 * 5. C. 
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319 Oureſs, 


21. Anciently there was a writ of dum fuit in priſaua, where 
an alienation was made by dureſs, and that for the party himſelf, 
Tink: | | 

22. Every reftraint of a man's liberty is an impritonment, though 
he be not within the walls of any common priſon. 2 Init. 482. 

23. Dureſs per minas aut cauſa metus are ſuthcient to avoid a 
man's own act in four caſes, viz. 1ſt, For fear of loſs of life. 
2dly, Of loſs of member. 3dly, Of mayhem ; and, athly, Of im- 
priſenment ; otherwile it is for fear of battery, which may be very 
light, or buruing of his houſes, or taking away or deſtroying of his 
gods, or the like, for there he may have ſatisfaction by recovery of 
damages. 2 Init. 483. h 

24. Durels is where a man is compelled to do a thing by im- 

o See pl. 5, priſonment, or fear of ſome bodily hurt threatened to himſelf *, not to 
Lis father, mather, &c. as loſs of life and member, or though it be 
but of impri/onment ; for impriſonment is a corporal pain, and one 
may be unpriſoned that he may die of it. Otherwiſe it is of a 
menace Io break or burn diaun one's houſe, for that is but the loſs, of 
one's goods. Finch's Law, 102. 

8. P. as toa 25. If a man be znpriſened by order of law, the plaintiſf may tale 

_ 3 4 a feeffment of him, or a bend for his ſaligfactian, and for the deli ver- 

if in ſfach ance gf the defendant notwithitanding that impriſonment, for this 
caſe dureſs is not by dureſs, becauſe he was in priſon by courſe of law; for it 
nes is not f accounted in law dureſs, but where either the impriſon- 
may ſay that ment, or the dureſs that is offered in the priſon, or at large, is tor- 


of his own tious and unlawful, for executio juris non habet injuriam. 2 inſt. 482. 


accord fine ; 1 3 
duritia impriſonamenti, without ſaying abſque hoc that it was per duritiam impriſonamenti. 3 Le, 


239. pl. 330. Mich. 32 Elis. C. B. Knight v. Norton, And Ibid. fa. it was fo holden in B. R. 
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In debt on an 26. Debt on an obligation of 40 l. conditioned to pay 24 1. 
— the defendant pleaded, that W. R. was impriſoned by covin of 
ant — the plaintiff, and detained there in danger of his life, againſt law, 
that ene until the ſaid W. R. ſhould pay the ſaid 241. or become bound 
- 8 with a ſurety for payment thereof; whereupon, to inlarge the 
—— ſaid W. R. and to avoid danger of his life, he and the ſaid de- 
R. entered fondant as ſurety for the ſaid W. R. entered into the ſaid bond, &c. 
— ag Adjudged to be no plea for the ſurety, though it had been a good plea 
but it ſeem- for W. R. For none ſhall avoid his own bond for the impriſon- 
ed ro the ment or danger of any but of himſelf only. Cro. J. 187. pl. 8. 
— — _ Mich. 5 Jac. B. R. Hulcombe v. Standing. 


plea; for a man ſhall net aveid bis own bend by a dureſi to anvtber, though he be but a ſecurity. Freem. 
Rep. 351. pl. 440. Mich. 1673. Wayne v. Sands. 


27. Mayer and commonalty may avoid a deed ſealed, by dureſs 
of impriſonment of mayor. 2 Brownl. 276. Mich. 7 Jac. C. B. 
Anon. 
28. A man may avoid ſeiſin for payment of rent by coertion 
of diſtreſs, but not his deed. 2 Brownl. 276. Mich. Jac. C. B. 
Anon. T4: | 
POOP, 29. If a man be impriſoned upon a formal ſuit, though there 
impriton- was no jult cauſe of ſuit, yet if he give a bond for his relcaſe he 


ſhall - 


AM nd 2 
. 


Durels. 


ſhall not avoid it by a dureſs; for it is incarcerati9 legitima, that is, 
by law, though the plaintiff did untruly procure it. Hob. 266. 
pl. 35 2. in caſe of Waterer v. Freeman. 


Jaw 


ment in ſuch 
caſe to avoid 
the deed 

muſh be ſuch 


a: was made 


Por the making the deed, &c. See Perk. 9. ſ. 17, 18. cites 8 Af. pl. 25» 


30. An agreement for ſurrendering of a copyhold (though made 
when the party was in priſan upon bonds for performance there- 
of. Toth. 66. 3 Car. Wadbroke v. Cheeke. | 

31. In debt upon a bond of 1o1. and by dureſs pleaded, the 
caſe upon evidence was, that the plaintiff charged the defendant 
with felony for ſtealing a horſe, and procured a warrant to a con- 
ſtable, whereby he was taken, and being in cuitody, upon pro- 
miſe of the plaintiff to diſcharge him, ſealed the bond, and was 
thereupon immediately diſcharged, and it appeared that the horſe 
was the defendant's horſe ; and Roll directed the jury, that theſe 


proceedings being but to cover the deceit, the bond was gotten by 


dureſs, whereupon the plaintiff was nonſuited. All. 92. Mich. 
24 Car. B. R. Anon. 8 

32. A man having no good cauſe of action, cauſes another to be ar- 
reſted, and to be detained in priſon until he made a releaſe, with me- 
naces that he ſhould lie there and rot if he would nat ſeal a releaſe, upon 
vhich a releaſe was executed, and the man was diſcharged. On 


evidence at Guildhall, Bridgman Ch. J. held, that the party here 


being in cuſtody by the king's writ, this was no dureſs to be 
pleaded in avoidance of a deed, and being arreſted without gauſe 
he may have an action, but he offered to have it found ſpecially 
if Baldwin the counſel would pray it, but he did not, and to the 
jury gave their verdict that it was a good relcaſe. Lev. 68, 69. 
Trin. 14 Car. 2. at Guildhall. Anon. | 

33. If a bend be given by force or terror, though not fo as to male 
14 to be per dureſs, it ought to be ſet afide, or at leaſt not carried 
into an execution; per Wright K. 2 Vern. 497. pl. 447. Patch. 
1705. in caſe of Attorney Gen. ad relationem Coſlart & Dutrie 
Sothon. 

34. A man cannot avoid a bond by dureſs of 7mprijonment of a 


ranger; Arg. Ld. Raym. Rep. 357. Urin. 10 W. 3. 


35. A man arreſted and under confinement of the bailiſf, gives a 
warrant of attorney to confeſs a judgment, and uo ottorney by, it 
is always taken to be by dureſs ; but if a man that has been /ong 
in gad, voluntary confeſſes a judgment to his creditor that comes 
to him, that judgment is good, though no attorney is by; and 
if one impriſoned in B. R. confeſs judgment or action to another, 
it is good, us if declaration be delivered to one in cuſtody of the 
marſhal, and he confefles the action and gives judgment, though 
no attorney by, yet it is good; per Holt Ch. J. 7 Mod, 115. 
Mich. 1 Ann. B. R. Anon. 

36. A barge was attached on the Thames by proceſs out of Wind/.r 


Curt, and the manager or gavernor of the barge gave d baik-bend for 


his moſler to appear in Windſor Court, to awer in a plea of treſ- 
paſs. The queſtion was, whether ttig/was 2 bond obtained by 
Vor. IX. Ce dureſs, 
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dureſs, and therefore void, but the bond was adjudged good. 
11 Mod. 201. Hill. 7 Ann. B. R. Sumner v. Ferryman. 
® Recauſe 37. A bond ſhall never be avoided by dureſs but when the per- 
hz may have ſor is put in ſome terrer, and ſo when his goods and chattels are 


1 taken illegally or regularly, but in ſuch caſes he may avoid his 


taken. bond; Arg. 11 Mod. 202. Hill. 7 Ann. B. R. But ibid. 
Perk. f. 18. Powell J. faid, that a man cannot avoid a bond by dureſs to his 
goods, but only to his perſon; but the reporter adds a quære. 


Fol. 688. (C) By whom being made, 


— 
A O/ranger. 


on. URESS by a franger by procurement ef the party that 


pl. 20. cites Fall have the benefit, is a good cauſe to avoid, &c. 43 E. 


1 
S. P. but 3 6.— 


the opinion of Rede and others was, that this is no plea without making the obligee a party to this du- 
reſs. Keilw. 154, a. pl. 3. Mich. 1H. 8. 


2. Dureſs of impriſonment by He maſter to his ſervant, to male 
an cbligation to the cbligee, is good cauſe to avoid the deed, 6 
H. 4. 5. adjudged.] 


13221 (D) Pleadings. 


Br. Deſn TI. WV AIT Ferrer upon a Judgment in re-diffeiſin given againſl 
e him at the ſuit of the father of the d. fendant, and the de- 
REC fendant plraded a Ys eaſe of all the right, and of all ations and de- 
mands made to his father ; and the > Slain UP ſaid, that this was made 
by dureſs of impriſonment ;- and the defe 3 fonts that he awas im- 
prifened by virtue e, the fame condemnation, and made the releaſe for 
his deliverance, al/que hx Fs he vas etheraviſe impriſoned ; priſt; 
judgment, &c. and the ci ber ſaid, he impr. iered hun de ſon tort de- 
meſne, and without ſich cauſe till be made the rela iſe, Sc. priſt, and 
the other e contra. Br. Dureſs, pl. 6. cites 11 UI. 4. 6. 
2. Where a man avoids a deed by dures at D. in another county, 
it is no plea nor evidence for the party to /ay that he never came 10 
D. for the place is [not] traverſe ble there; ; ſor if it be by dureſs 
in any place it is ſuffucient, Br. Traverſe, per, &c. pl. 53. cites 
14 H. 4- 35 
3. It a man mates writing by dureſs on menace, and makes de Hea- 
fance of it at large, there the defeaſance eſtops him to ſay that it 
was made by dureſs, &c, by the beſt opinion. Br. Defeaſance, 
pl. 17. cites 3 H. 6. 16. and 35 II. 6. 18. 
4. Debt upon obligation; Chock ſaid, the plaintiff tat and im- 
priſoned him at T. and from thence brought 3 in hriſen to C. by force 
of ub impriſonment he made the obligation, &c. Thoſe two 
unpriſonments are double; quod Curia concellit. Br. Dureſs, 
pl. 7. * 38 H. 6. 13. 


5. By 
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>. Dy which be ſaid, that he took and impriſoned im at T. ut ſupra, 1 P, * 
till he agreed to make to him the obligation, by force of ohich imprifoument, oile, but 


he made the obligation ot C. and a good plea; per Moile. Br. Du- contra; for 
J. 7. cites H. 6 1 impriſin- 
_ f 38 3. ment was 


determined before. Br. Double Plea, pl. 79. Cites S. C. 


6. Debt upon diegatron eben a covent ſeal, it is no plea that A. B. 
C. D. &c. eight per ſons, chansns, &Cc. made the covent te e & c. ⁊ c 
abe re impriſones d by the abbst at D. till they ſealed it, and ſu by dur: i &c. 
For this is double; for it is ſeveral impriſonments in ok of them; 
but it is a good plea 1% hy that the abbot tmprifoned the covent t: #1! they 
made the deed, and if they ſealed it againſt their will, or not know- 
ing, this is not the deed of the covent; and the 5: — that they 
fe aaled it at las ge, and not by dureſs ; quzre as to the doublenefs, if 
there be a diverlity between menace by ſpeaking of one and the 
ſame words to them altogether, and impriſonment of them in one 
and the ſame place. Br. Dureſs, pl. 8. cites 38 H. 6. 27. 

7- Debt upon obligation; the defendant ſaid, that the plaint if Br. Expoſi- 
impriſoned him ot D. yy the defendant ibidem per duritiom impri- = 2 a 
anamenti fecit obligationem, and the plaintiff challenged it, inaſmuch that (ib d- 
as this word { z5idem } is not certain, but becauſe this ſhall have em) ll be 
relation to D. and alſo this is the uſual entry, therefore well. _ * 
Br. Dureſs, pl. 15. cites 4 E. 4. 17. 7 non 

8. In replevin, if a man condemned to me, and in exect trons and 
makes lo me an ebligation for his deliverance, this obligation is not 
by dureſs, per Brian. Per Littleton, if the de efondant pleads that it 
vas by dureſs, and the plaintiff traverſes it, it ſhall be found againſt 
him, but he ſhall pet the matter by replication, that the obligation [ 32 
made for his deliverance, &c. and then well. Br. Durefs, pl. 17. 
cites 12 E. 4. 7. 

9. Where it is alleged in count or bar that obligation or deed 
was made at D. in com' M. yet the other may allege that it was 
made at N. in com' E. by dureſs, &c. Er. Durels, pl. 18. cites 
21 E. 4. 8. 14, 15. 

10. If a man ſeals and delivers a deed by dureſs, he cannet plead 
non eft faftum ; for it is his deed at the time of the action brought, 
and ought to be avoided by ſpecial pleading, and conclude judgment fi i 
actio. 5 Rep. 119. a. refolved per Cur. Trin. 2 Jac. C. B. in 


2 
Lt 


Whelpdalc's caſe. 


Where a marriage may be avoided by dureſs, fee Baron and 
Feme (A), pl. 5. and the notes there, and ice tit. Mattiagt 
(H. a), per totum. 
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Noy, 77, 
Cally Vs 
Filh, S. C. 


1 


Ejectment, 


(A) How conſidered. 


t. C OLICITOR and agents in ejectment were committed till 


x ) they find a plaintiff able to pay the coſts, or pay the coſts 
themſelves. 2 Lev. 66. Mich. 24 Car. 2. B. R. Henloe v. 
Peters. | 

2. Ejectment is a mixt action; it is real in reſpect of the lands, 
and perſonal in reſpect of the damages and coſts; per Holt ]. 
Cumb. 250. Paſch. 6 W. & M. in B. R. Barwick v. Fenwood. 

3. The Court will take notice that an ejectment is only a fictłi- 
tious preceeding for recovering the poſſeſſion which cannot be well 
obtained otherwiſe, and the entry laid in the declaration, or con- 
feſſed by the defendant, is not an entry that is real, for it ſhall 


neither avoid a fine nor be ſufficient evidence to ſupport treſpaſs 


for the mean profits. 1 Salk. 246. Paſch. 6 W. & NM. in B. R. 
Smart v. Williams. 

4. It is a great abuſe in ejectments that people make nominal 
lefſees, perſons ut in rerum natura, or at beſt not known to the 
defendant, ſo that thereby he may loſe his coſts; and per omnes, 
the attorney that does fo ought to pay /g, and in the principal 
caſe an attorney was put to aniwer interrogatories for ſuch practice; 


per Cur. 6 Mod. 3og. Mich. 3 Ann. B. R. Anon. 


(B) What is, or ſhall be ſaid to be an Ouſter. 


I. T AEING the whole profits by one tenant in common is no 
ejectment, but if he drive out of the land any of the cattle 
of the other tenant in common, or not ſuffer him to enter or occupy 
the land, this is an ejectment or expulſion, whereupon he may 
have an ejectione firmz for the one moiety, and recover damages 
for the entry, but not for the mean profits. Co. Litt. 199. b. 

2. Ejectment of part of a great cliſe is ejectment of all. Lat. 82. 
Paſch. 1 Car. Cally v. Fiſher. 

3. Where a leafs is to try a title, if my cattle come upon the 
ground and are permitted by me to reft there a long time, I ſhall 
be an ejector, otherwiſe if a ſmall time. Clayt. 29. pl. 50. 
Aſſiſa Mar. 10 Car. Vernon Judge. Rawcliff v. Booth. 

4. One room, or a third part of a. manor, is good finding enough. 
Mar. 98. pl. 168. Trin. 17 Car. C. B. Juxon v. Andrews. 

| 5. Ejettment 


Cjetment. 


5. Zjectment by mortgagee was argued to be an admitting himſelf 
to be out of poſſeſſion, for the ejectment complains of a tortious 
entry and an ouſter, and this being a matter of record, he is 
eſtopped to ſay e contra; non allocatur ; for firſt, per Cur. an 
ejectment as it is in common practice, is but a feigned action, to 
which the /r of the plaintiff, who is a principal perſon, is not 


@ party; and not being a party, this cannot be given in evidence 


as an e/toppel againſt him; and therefore he cannot maintain an 
action for the mean profits, without an actual entry, but the 
leſſee may. Skinn. 424. Paſch. 6 W. & M. in B. R. Andrew 


Newport's caſe. 


(C) Of bringing Ejectment by Way of Leaſe. 


I. WH EN a leaſe is made to bring an ejectment land in di- 

vers men's hands, they muſt enter into one of the parcels, 
and leave one in that place; then he muſt go to another, and 
leave one there; and ſo on; and when he has made the /aft entry, 
he /eals and delivers the leaſe ; and then thoſe that were left there 
muſt come out of the land; and this is a good executing the 
leaſe. Brownl. 128. Weeks v. Meſey. 


324 


See Clayt. 6, 
Braadhead 
v. Beamond, 
But 
entry into 
two of the 
ſeveral par- 
cels of lands, 
or into two 
ſeveral 


bouſes, and leaving the former occupiers upon the land, &c. and then entering into the third houſe, &c. 
and there ſealing a ieaſe for years unto another man of that third beuſe, and naming the tos other bouſer, 
Sc. this is good only for the third, and not for the two other houſes in which the leaſe was not de- 
livered; for the entry or continuance of the occupier defeated the entry of the leſſor. Godb. 72. pl. 87. 


Mich, 28 & 29 Eliz. B. R. Earl of Kent's caſe. 


2. Leaſe by copyholder for more than one year, without licence 
or cuſtom, is not good to try a title in ejectment, but he will be 
nonſuit on his own evidence, and ſuch leſſor will be taken to be a 
diſſeiſor; per tot. Cur. Brownl. 133. Paſch. 8 Jac. Cramp- 
horn v. Freſhwater. 

3. Leaſe by tuo huſbands and their awives to try a title in eject- 
ment, and the fame executed by letter of attorney, &c. they muſt 
be ſealed by the wives as well as the huſbands, and the entry by 
the attorney ought to be in all their names. 2 Bulſt. 13. Mich. 
10 Jac. Chamberlain v. Ewer. 

4. When a leaſe is to be executed by letter of attorney, the courſe 
is this, that the leflor do ſeal the leaſe only and the letter of at- 
torney, and delivers the letter of attorney but not the leaſe, for 
the attorney muſt deliver that upon the land. Brownl. 130. Paſch. 
12 Jac. Pettiſon v. Reel. 

5. By the ancient law, lands and tenements were never reco- 
vered in any perſonal action, but anciently the writs of entry and 
aſſize were the uſual means for the recovery of the paſeſſen, and 
theſe lay only againſt the freehalder, becauſe the eſtate for years 
was heretofore only a precarious poſſeſſion, and therefore to have 
actions againſt ſuch perſons was to no purpoſe, becauſe ſuch terms 
were generally defeated or determined before any intricate title 


could be decided, beſides theſe poſſeſſions being fo precarious, 
Ce 3 the 
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Ejcttment, 


the p:/7/irs were not truſted with the defence of the intereſt of 
the land, and if they were ouſted, they could only have reco— 
vered damages for the loſs of their poſef ons, and if ouſted by their 
leflors, they could ſeek only a remedy from their covenants. 

Thus the law continued till the 14 H. 4. and then it began to be 
reſolved that an habere facias poiſofronem would lie to recover the 
zerm itſelf. f a 

It ſcems t! dat the long terms about this time had their begin- 
nin; £3 anc that ſince ſuch leſſees could not by law rays the land 
itſelf, therefore they uſed to go into equity againſt the , for a 
ſpecific performance ; and againit itrangers, to "qa erpet: val 111. 
functions to quict their po 12 ions; this draw ing the | bun eis into 
the courts Oi 97. 7 oblig red the courts of [aw to come to a re ſolu- 
tion, that they odd reiß the land itfelf in an habere jacias 
ali kann. 

Pur this reſolution brought on a new method of ?r:a/ unknown 
before to the cm lau, for then it became uſual tor a man that 
had a right of , into any lands to feal % of ejecment on the 
lands, and then any peri: n that next entered on tlie frechold was 
ane £jector ; and the conveniency that aroſe from this method was, 
they could try th e title c. Guzties ; whereas, if the plaintit was 
barred in an a! Nze, he was put to Io writ of rig ht, but this was a 
means of turning a man out cf pciictl hon, becauſe ſuch pl nt 
would recover his term without any notice to the tenant 21 þ 97. a1 'y 
and therefore the courts of juſtice would not fuller that they 
ſhould loſe their poſſeſſions without any opportunity to defend 
them; wherefore, the Court made it a ſtanding rule, that no 
plaintiff ſt.ould proceed in ejectment to recover his lands againit 
tuch a caſual and titular ejeft;r, without deliv ering the tenant in 
pol Teſhon a declaration, and making him an cjector and proper 
deſendant, if he pleaſed. 

1his was a proper rule of Court, and in its power to form; 
for, otherwiſe, the Court would be made inſtrumental in doing 
an injury toa third | perſon, becauſe a declaration might otherwiſe 
be delivercd to a ſtranger, a faint defence be made, and a ver- 
dict, judgment, and execution, obtained, without the tenant's 
having auy notice of it, But it is not to be doubted but that 
ſuch actions were brought at firſt againſt the real cjeCtors that re- 
fided in the poſſeſſion; but becauſc any perſon that came into 
the land anim? Pjidend, was equally an cjector with him that 
reſided, the action, in ſtrictneſs of law, might be brought againſt 
him; but becauſe this (as has been ſaid) turned to the injury of 
the refiding poſſeſſor, the rule was made that he ſhould have no- 
tice of it, and therefore they would not give judgment in eject- 
ment, unleſs an ailtidavit was made that the tenant in poſſeſſion 
was ferved with a copy of the declaration. But the ancient 
cuſtom was, that ſuch leaſes were actually to be ſealed and deli- 
vered, becauſe otherwiſe the plaintitf would maintain no title to 
the term; and were alfo obliged to be ſealed on the land itſelf, 
becauſe it was maintenance to convey out of 3 ao theres 
ſore, in relation to the quickneſs of Unc remeuy, the e had the 

advant 387 
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advantage, becauſe none of this preparation was required before- 
hand, for the writ of ge came down to the aſſizes, and the jury 
was there warned, the cauſe tried, and judgment given; yet the 
method in ejectment, from the conveniency of the repeated 
trials, notwithitanding the previous preparations, was generally 

referred. | 

Thus it ſtood till the time of the Lord Ch. J. Rolls, and he 
invented the rule now in uſe, which is, that if the defendant 
comes into the room of the caſual ejefor, he ſhould enter into a 
rule to confeſs /eaſe, entry, and offer, and ſhould ſtand upon the 
title only. This rule was reaſonable, becauſe when the plaintiff 
had made his /eaſe upon the land, any third perſon that came upon 
the land, anime palſidendi, in ſtrictneſs of law was an ejector ; 
therefore when any other cjeCtor was placed in his ſtead, it was 
very reaſonable in the Court to impoſe terms upon him; and 
therefore the proper terms were, that he ſhould not ſtand on the 
proof of an actual entry, demiſe, aud actual ouſter, becauſe this was 
no more than a form of bringing the title in queition, it was not 
fit that the plaintiff ſhould be nonfuited for want of proving the 
formal demiſe ſet forth in the declaration, when the caſual ejector 
would have let the judgment go by default, Ld. Ch. Bar. Gilb. 
Law of Ejectments, 2. | 


(D) Rules. 


I. F* ACEFTION taken in ejectment, becauſe the or:ginal bore 
teſle the ſame day the egeAment was made, and adjudged good 
per tot. Cur, Brownl. 129. Trin. 13 Jac. Beamont v. Coke. 
2. In ejectment we rarely grant a new trial, for they may try 1 
the title over again. Per Withens J. Cumb. 18. Paſch. 2 Jac. 2. 2 5 


E. R. Mod. 1 56, 
Hill. 1 Ann. B. R. Grovenor v. Fenwick. 


3. Fifteen days between tete and return need not be in a Here 
facias on a judgment in cjectment, becauſe an ejectment is a 
mixt action. Cumb. 68. Mich. 3 Jac. 2. B. R. Cart v. Mogg. 

4. In cafe of ejectment it is always denied to amend the mems- 
raudum. Per "Thomſon. Cumb. 74. Hill. 3 & 4 Jac. 2. B. R. 

5. The demiſe being laid before the leſſor of the plaintitf had 8. P. Carth, 
any title, the Court was moved for leave to amend the declaration 35 32 
and alter the time of the demiſe, ted non allocatur; for the altering burton. — 
the time will make it a new demiſe. Carth. 178. Hill. 2 & 3 W. 1 Salk. 48. 
& M. in B. R. Bennet v. Gandy. 3 

6. But where a demiſe was made by the recton and ſcholars of S. C. 
Exeter college generally, which was to try the right of the rector- 
ſhip, but which could not be done upon that declaration, and ſo 
not good, it was ordered, upon motion, 75 alter the demiſe im the [C3271 
declaration, and lay it to be made by Painter, rector of Exeter, and 
the ſcholars of the fame. Carth. 180. Hill. 2 & 3 W. & M. in 
B. R. Philips v. Bury. | 
© Ce 4 7. Thou ** 


. 
%. 4 IE 
my — 1 r. K 
lb FC * 3 


K — 
» ne tp x 2 
— 


4 
7 
* 


— 


. 


= » * 


ws 
— 


3 8 9 


$"<. FI 


2 
1 


A ˙˖ aro] roma 0 


«xa 
"3-4 


„ 
3 


N 


... ²˙t⅜̃— . ̃ͤ 3ü mer 


— 


I ee 


* 


1 
4 

* 

þ 
7 

H. 

7 


— 


Ejectment. 
7. Though the ler is principal by the courte of the Court, 


yet legally he ig a ſtrenger to the record, and therefore cannot be 
e/i;pped; per Holt Ch. J. Cumb. 249. Paſch. 6 W. & NM. in B. R. 
Smartle v. Williams. | 

8. In ejectment for empty houſes, a leaſe was ſealed upon the 
land, and a declaration delivered to the cafual ejector, and judg- 
ment and execution had; yet, becauſe they had not moved fr a 
feremptory rule to plead, the judgment was tet aſide; and in ſuch 
caſe there mii be affidavit of the ſealing of the leaſe, entry, &C. 
1 Salk, 255. pl. 3. Hill. 8 W. 3. B. R. Smartley v. Henden. 

9. And where a judgment in ejectment was by c-nfe{ſion, an 
amendment of the time of the demiſe was made in the declaration 
cited Carth. 401. Paſch. 9 W. 3. B. R. as the caſe of Pax v. 
CawLr; but that being a judgment by content of parties, was 
held no authority in the principal caſe of Puleſton v. Warburton. 

10. Ligui was denied to be amended and made beſci; cited by 
the reporter. Carth. 402. Paſch. 9 W. 3. B. R. as the caſe of 
Thompſon v. Leech. | | 

11. After a whole ferm elapſed without doing any thing, the 
plaintiff muſt give new notice, 1 Salk. 257. pl. g. Trin. 10 W. 3. 
B. R. Anon. | 

12. Nobody can complain of an irregularity in an ejectment 
but the tenant in poſſeſſion, or the landlord. 1 Salk. 256. pl. 7. 
Hill. 11 W. 3. C. B. Hollingworth v. Brewſter. 

13. The Court will not make a rule for naming a good leſſor in 
ejectment, unleſs there were a nonſuit or verdict againſt plaintiff 
in a former trial. 12 Mod. 445. Hill. 12 W. 3. Anon, 


(E) As to the Delivery, 


1. IT is ſufficient upon an action of treſpaſs and ejectment 

brought to try the title of land, if the tenant in poſſeſſion of 
the land have a copy of the declaration in ejectment delivered 10 him 
cr his awife, although he be but an under-tenant of the land, and 
although no notice thereof is given to the proper tenant, or to the 
owner of the land, whoſe title is concerned. Hill. 23 Car. B. R. 
and Paſch, 24 Car. B. R. For the poſeſſien of the land is only re- 
coverable in this ation, and that doth chiefly concern the tenant in 
poſſeſſion of it; and it is the property in law that is to defend the 
title. L. P. N. 237. 

2. Declaration in ejectment delivered to a ſervant is ill in B. R. 
but it is allowed in C. B. Cumb. 47.— Such ſervice and actos 
ledęment of the tenant that he received it, is ſufficient. 1 Salk. 255, 
Hill. 10 W. 3. B. R. Anon. 

3. Declaration in ejectment had been delivered 7o one to whom 
the hers abere given to let the houſe, and per Cur. not good, becauſe 
it ſhould be to the tenant in poſſeſſion, and he is only a ſervant 
and plaintiff is not without remedy, for he may ſign a leaſe on the 
land. 12 Mod, 313. Mich, 11 W. 3. Anon, 


Ejetment. 328 


(F) As to the Term expiring. 


I. 1 ejectment, if the term expires, pending the ſuit, the plaintiff 
thall go on to recover damages ; for, though the action is at 

an end quoad the poſſeſſion, yet it continues for the damages after 
the term ended; Arg. 3 Mod. 249. cites 1 Inſt. 285. | 

2. Tenant for years has judgment in ejectment, and the term 
incurs ; then he — a ſcire facias quare executionem habere non 
debet of the land and his damages aud coſts, and a demurrer to the 
ſcire facias, and the Court held the ſcire facias ill; for, though he 
may have a ſcire facias for damages and coſts, yet this being for 
the term likewiſe which was incurred, it was ill, and a mew ſcire 
facias ought to be; afterwards, in the next term, it was argued 
by Holt, that the ſcire facias was good for the damages, but not 
allowed. A new ſcire facias was granted. Skin. 161. pl. 10. 
Hill. 35 Car. 2. B. R. Sedgwith v. Grofton, 
3. The Court compelled the defendant to conſent to the en- Carth. 3. 
largement of a term in an ejectment leaſe, Comb. 50. Paſch. — 
3 Jac. 2. B. R. Dighton v. Greenvill. S. C. ruled 


accordingly. 
——Z, C. cited Carth. 400.-—Denied to be enlarged without parties conſent, where the party was 
hung up by injunction, ſo that the term expired. 1 Salk. 257. pl. 8. Paſch. 2 W. 3. B. R. Anon. 
After a ſpecial verdict in ejectment, the term expired, and the rt refuſed to enlarge it with- 
out the defendant's conſent. Carth. 402. Paſch. 9 W. 3. B. R. cites it as the caſe of Hutchins v. 
Ballet, but that in the caſe of Dighton v. Greenvill, the term was enlarged, though the defendant re- 
fuled to conſent. | 


4. Leaſe for five years, and verdict for plaintiff; but he was 
delayed of judgment and execution by injim, out of Chancery, 
till the term expired, Upon motion to renew the term, it was 
ſaid to have been done in the caſe of DANGDELL v. GREENVILL, 
and it was frequently done in the Exchequer, and Gould J. ſaid, 
that in SIR JoHN Rol. L's casE they held it might be done by con- 
ſent, but not otherwiſe; but the motion was denied. 6 Mod. 130. 
Paſch. 3 Ann, B, R. Anon, 


(G) Where a ſecond, &c. Ejectment is brought. 


J. MPPTION to ſtay proceedings on a ſecond ejectment, the coſts Ibid. 106. 
of the firſt not being paid, Per Cur. we never grant Tredway vs 


this without an affidavit that it is the ſame land, the ſame leſſor, 3 , 
and the fame title, Comb, 59. Trin. 7 Jac. 2. B. R. Plaintiff re- 
covered, but 


had no cet; then defendant brought ejectment. The plaintiff in the firſt action prayed his coſts be- 
fore he plcaded, but denied, becauſe he had no vexation, the verdict being for him; but had the ver- 
dict been zgainſt him, or he had been nonſuited, he muſt have paid coſts before he brought a new action. 
4 Mod. 379. Hill. 6 W. & M. in B. R. Roberts v. Cook. 


2. It is a known maxim in law, that a man may try his title as [329 
Aten as he pleaſes in an gectment, and therefore Lord Cowper de- 
| | nied 
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Ejetment, 


nied to grant a perpetual injunction (after ſeveral trials) to top 
all further proccedings in law. 10 Mod. 1. Trin. 8 Ann. in 
Canc. Anon. 

3. Where a plaintiff brought a ſecond ejement, it was ordered 
he ſhould not proceed unleſs be paid the c. of the firſt, 
8 Mod. 226. Hill. 10 Geo. Crundell v. Bodily. 


(H) Of altering the Deſcendant or Plaintiff 


F one moves that the title of land belong to him, and that the 
plaintiff made an ejector of his own, and thereupon. prays 
that giving ſecurity to the ejector to {ave him harmleſs, he may 
de, rnd the title, this Court of C. B. will grant it, but not compel 
the plainti to confels leaſe, entry, and ouſter, except he will be 
ejector himſelf; but it is otherwiſe in B. R. for there in both 
caſes they will compel him to contets leaſe, entry, and ouſter ; per 
Piuſent err But quære, &c. oy. 368. Hill. 1652. 
C. * Anon. 


witneſs in the cauſe ; ; ah the Dare — on x payment of 1 
and giving ſecurity for new coſts, ad * as it ſeems without 
imparlance. Sid. 22. pl. 5. Hill. 12 Car. 2. C. B. Anon. 

3. No man is to be admitted tenant or defendant in ejectment, 
by the common rule, unleſs he has been in poſſeſſion, or received 
rents, and not a mere ſtranger; per Holt Ch. J. Cumb. 209. 
Trin. 5 W. & M. in B. R. 

4. Landlord may be joined a defendant if he requires it, but is 
not compellable. 1 Salk. 256. pl. 6. Trin. 11 W. 3. B. R. 
Underkill v. Durham. 

5. It is due of right to tenant in paſſiſſon, or landlord, to be 
made detendant, and ſo a pretended wife, but who denied the 
marriage, was made detendant. 7 Mod. 70. Mich. 1 Ann. B. R. 
Fenwick v. Gravenor. | 

6. Truſlees are not to be joined with the tenant as defendants 
in ejectment without their conſent. Cumb. 332. Trin. 7 W. 3. 
B. R. Jones, leflze of Pride, v. Carwithen. 

7. A peer interefled made defendant in ej2Qtment with tenant 
in poſſcſſion, which the Court thought reaſonable, and ſaid there 
may be ſeveral coits no! withſtanding. Cumb. 339. Trin. 7 W. 3. 
B. * Jones, leſiee of Pride, v. Carwithen. 

8. 11 Ges. 2. cops 19. fe 13. TLandlord may make Himself, deſend- 
ant by 3 joining with the tenant #9 2v/29m 71 uch declar tian iu ejeftment 
a te deli wered, in caſe he ſhall appear but in cafe fuch tenant ſhall 
ref: uſe or negted to appear, — be ſigned oncinſt thy caſual 
ejectsr 75 r avant of ſuch appearance ; but if the landl;rd of any part of 
the lands, tenc ine Pg So for which ſuch ejeAment 20 brought, ſhall 
defere 25 appear by bin ell , und conſent to enter ints the like rule that, by 
the cou . of the Court, the teaamt in pLijof/iong wm cafe be had appearen, 

61! 


Cjeftment. 329 4 


ought to have done, then the Court where ſuch ejeftment ſhall be appear, (no 
brought, ſhall and may permit ſuch landlord jo to do, and order a — 
ay of execution upon ſuch judgment againſt the caſual ejeftor, until landlord, ) 


they fhall make further order therein. the landlord 


may move, 
that execution may be ſtayed on entering into a rule to become defendant himſelf in another * ejectment, 


&c. yer in Cafe judgment is figned late in the term that the landlord cannot apply for a ſtay of execution, 
yet uyon application by the landlord as ſoon as may be, the Court will tet afide the execution, upon 
this judgment, although the words are only {tay execution). M. 12 Geo. 2. in B. R. in cafe of Sir 
William Clavton v. Boone. 


Before this ct the zve of Court upon the tenant's, in poſſ ſien, refi fig or neglecting to appear was, 
that the landlord might be made defendart una cum the tenant, but not alone, till th.s act, and the caſe 
in 12 Mod. 2:1. cited to the contrary was denied to be law; per Car. M. 12 Geo. 2. B. R. in caſe 
ot Sir Wm, Claytun v. Boone. 

"[ 339] 


(I) Ejector. Who. 


1. IF a fume covert eject one, and after the huſband ofſents, yet 

the huſband is no cjector; for an ejectment i made in an 
ant, and hath not a continuance, Otherwiſe of a dificitin z 
per Auderion J. Noy, 52. Broth v. Archer, 

2. A ſervant dwelling with the pretended owner of a houſe, of yes. 149.5 
which ejectment is brought, is a ſuficient treſpanor or ejector S. C. 
againſt whom to bring the ejectment. Lrownl. 143. Mich. 6 Jac. 

Wilſon v. Waddell, 


(K) Of what it lies. 


I. [JECT MENT es not lie of the heir, but raviſhment of ward. 
Br. Ejectione, &c. pl. 13. cites 30 E. 3. 11. 
2. Ljectment lies de paſtura ad centum coves; per Wray and Hardr. 68. 
Southcote z for if præcipe quod reddat lies as is held in 27 H. 8. Arg. cites 
he may have ejectment. Dal. 95. pl. 20. anno 15 Eliz. B. R. 16. f.. 


Warrantia 
Anon. Chartæ. 


[ Garrante de Chartres, pl. 31. ] that ejectment lies not de paſtura. 


3. Leſſee, for years, of tithes, ſhall have ejectment of z:thes ſet 

out and afterward; carried away ; for by the ſetting out, the pro- 

erty is in the parſon. Ow. 24. Mich. 14 & 15 Eliz. Totten- 
— v. Bedingfield. 

4. A leaſe was of a garden containing three rods of land. Leſſee 
brings ejectment, and declares for three rods of land. Meade and 
Windham J. but Dyer, e contra, held the declaration good; for 
that this action is in nature of treſpaſs, and the party may elect 
to declare, as here he does, or of the ejectment of a garden; for 
a garden may be uſed at one time for a garden, and at another 
time be ploughed and fown with corn; but they conceived the 
better order of pleading had been to have declared, that he was 
ejected of a garden containing three roods of land, as in the leaſe 
is ſpecified, Godd. 6. pl. 7. Hill. 23 Eliz. C. B. Anon. 

5. Zject- 
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Ejeament, 


5. Ejectment de quadam fabrica was held good; Hardr. 58, 

mentions it as a caſe cited by Wray Ch. J. as adjudged 29 Eliz. 
3 101. 6. A chamber may be demanded by the name of a houſe, and 
Fiect part of a meſſuage by name of a meſſuage. Per Walmſley. Le. 15 2. 


Ejectment ; a : i 
was brought pl. 210. Trin. 31 Eliz. C. B. in caſe of Hayes v. Allen. 

of an houſe, | 

the Jury found the defendant gnilty of two parts of it; per Manwood, judgment ought to be for the 
plaintiff ; for omne majus continet inte minus; but, per Shute, it the count“ had been of two parts of 
an houſe, and the defendant had pleaded not guilty, and the jury had found him guilty, the plaintiff 
ihould not have judgment. Sav. 27. pl. 65, Paſch. 24 Eliz. Anon. If a man bas title but t 
Fer? of a bouſe, he may well declare for the whele in an ejectment, and the jury ought to find ſuch part 
or ſo many feet of the houſe; and he ſhall have judgment and execution accordingly ; per Pollexten, 
and not denied per Cur. Comb. 101. Mich. 4 Jac. 2. B. R. Anon, 


3319 

88 7. Ejectment doth lie of a copyhold tate; it lies of a leaſe made 
8 by a copyholder, but not of a demiſe made by the lord of a copy- 

holder by copy of court roll. Cro. E. 224. pl. 9. Paſch. 33 Eliz. 

B. R. Cole v. Wall and Burnell. | 

8. It was adjudged that an ejectione firmæ lies not F a cliſe, 
although a name be given unto it, but it ought to be demanded 
by a certain number of acres ; and for this cauſe a former judg- 
ment was reverſed. Cro. E. 339. pl. 3. Mich. 36 & 37 Eliz. 
B. R. Jordan v. Cleabourn. 

9. Ejectment was brought de una virgata terræ, but adjudged 
that it does not lie. Cro. E. 339. at the end of pl. 3. in a nota, 
cites Paſch. 38 Eliz. in Cam. Scacc. Penn v. Merevill. 

13 10. Ejectione firmæ de una pecia terre vocat. M. furlong. una 
Judgment pecia terre vocat. Aſhbrooke, uno gardino vocat. Minching- 
reverſed in Garden, que omnes & ſingulæ parcellæ terre jacent in W. It 
_ _ was aſſigned for error that pecia terre is uncertain, and fo the 
2:6. declaration not good. And, 2dly, becauſe no place certain 18 
Het. 176. alleged in which the garden is; and, for theſe cauſes, judgment 
ede in B. R. was reverſed in Cam. Scacc. Mo. 702. pl. 976. Trin. 


that it was : 

tad that en 39 Eliz. Palmer v. Humfrey. 

t ectione fir- 

mæ does not lie de una pecia terræ, although it was added, containing by eſtimation half an acre of 
IA, vocat's &c. it is not good, but he ought to ſhe the longitude and latitude, 


Os. 18. 


TI. If it lies of @ part, quære? without ſaying fo many acres. 
1 Sid. 417. D. 115. b. at 67. Marg. Trin. 43 Eliz. B. R. Me- 
rideth v. Brow. 
Cottaęiur 12. It lies de coartagis; adjudged. Cro. E. 818. pl. 9. Paſch. 
.. Hm. Giles. 


known at | 
common law, Cro. C. 555. per Jones and Brampſton, in pl. 10, An ejectment does lie of a 


cottage, becauſe the deſcription of the thing by that name is ſuſficient, and certain enough to ſhew the 
Merit of what to deliver the poſſc ſſion of ; yet it was ſaid that a recovery lies not of a cottage. Sty. 
215. Paſch. 1640. Hamond v. Ireland. Lev. 58. Hill. 13 & 14 Car. 2. S. P. accordingly 
per Cur. in Dacre's calc. 


Noy, 37. 13. Ejectione firme de pomaris. After verdict it was moved, 
por 1 that an ejectione firmæ lies not thereof, nor more than a præcipe 
; quod reddat. Sed non allocatur; for this action is but perſonal, 


we! 
tought; wherein damages are the principal; and although it is uſual in 
for i: 22d this caſe to award an habere facias poſſeſſionem, yet it is well 


$0 TE CC op "= . . 
wats by Clough, and compriſes ſuilcient certainty. Wherctore it was 


adj udged 


r 
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Ejettment. 
adjudged for the plaintiff. Cro. E. 854. pl. 15. Trin. 43 & 44 the name of 


Eliz. B. R. Wright v. Wheatley. » 
ought to be. And Popham ſaid, that 18 Eliz. an ejectment was brought de pomario, and well brought. 
—Cro. J. 654. pl. 3. Hill. 20 Jac. B. R. RovsTox v. EccLEsToN. S. P. adjudged accordingly; 
for an ejectment is but an action of treſpaſs in its nature. S. C. cited Roll. Rep. 55. in pl. 29. 
ex. 58. S. P. mentioned as reſolved upon view of precedents in C. B. 


14. Ejectment lies not of a copyh/d, unleſs the plaintiff declare Le. 100. 
the cuſtom, the leaſe, and the ejectment. Mo. 679. pl. 927. LS 


Hill. 45 Eliz. C. B. Gregory v. Harriſon. Eliz. B. R. 

Rumny v. 
Eve, e contra, for that ſhall come of the other fide. In ſuch he ought to ſhew the eſtate of his 
teffor, and the licence of leffor, and the eſpecial cuſtom to warrant it. Cro. E. 469. pl, 20. Hill. 
38 Eliz, B. R. Wells v. Partridge. | 


15. Ejectment was brought of /and, and a coalpit in the ſame C 332 J 
land, and though it was objected that it was bis petitum, yet it was 
held good; becauſe it is a perſonal action, and he demands no- | 
thing certainly. Cro. J. 21. pl. 1. Hill. 1 Jac. B. R. Harbottle 


v. Peacock. 


16. In error of a judgment, in Durham, of an ejectment of a Noy, 121. 


. . 2 — Comyn Ys 
coal mine, it was reſolved, that it well lies thereof. Cro. ]. 150. Whearly. 


pl. 9. Hill. 4 Jac. B. R. Commyn v. Kineto. C 
S. C. cited 2 Roll. Rep. 483. as adjudged .. C. cited Harde, 3) 


and ſeems to be S. C. 
in pl. 3. 


17. Ejectment lies of boyllary of ſalt ; cited by Tanfield, Cro. S. — — 


J. 150. Hill. 4 Jac. B. R. in pl. 9. as adjudged in B. R. in — 
Wyld's caſe. | its lying. 


Noy, 232. 
Sanders v. Patridge. Sid. 161. pl. 16. Mich. 15 Car. 2. B. R. Smith v. Barret. S. P. ad- 


mitted, the caſe there being of eight boylaries out of 372, and found for the plaintiff. Ley. 114 
Smith v. 8. C. 


18. Ejectment was brought de aque curſu, called Lothar in L. Fjectment 


and declares upon a leaſe made by D. de quodan rivulo & aque curſu ; 


lies not of a 


and by the opinion ot the whole Court the judgment was reverſed, — 
for rivulus ſeu aquæ curſus lie not in the demand, nor doth a it lies of 
præcipe lie of it, nor can livery and ſeiſin be made of it, for it 44948 
cannot be given in poſſeſſion ; but it appears by 12 H. 5. 4. the An Poph. 
action ought to be of ſo many acres of land aqua cooperta. 167. cites 
Brownl. 142, 143. Mich. 6 Jac. Challenor v. Thomas. 2 
and Mich. 


6 Jac. Challoner v. Moor. 
always errant. It lies de ague curſu. Godb. 157. pl. 213, 


19. An ejectment will well lie of a fange, for a præcipe lies 
of 1 and a woman ſhall be endowed of the third part of 
them, as it is in 11 E. 2. But if the land under the water or 
river do not pertain to the plaintiff, but the river only, then upon 
a diſturbance his remedy is only by action upon the caſe, upon 
any diverſion of it, and not otherwiſe. Quod nota, Brownl. 143. 


in 8. C. 
20. Eject- 


Lat. 153. S. C. cited; is adjudged becauſe it is not a thing fixed but 
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3 Keb. 739. 20. Ejectment lies not of common of paſture, or of ſheep-cate, 
= =— Brownl. 129. in caſe of Wecekes v. Meſey, ſays it was ſo ad- 
Car. 2. B. judged. Paſch. 9 Jac. 

R. in caſe of | 

Barton v Hampſhire, it was admitted by Twiſden and Cur. that ejectment would not lie of common 
alone, but it being after verdict, it ſhall be intended appurtenant, and ſo well enough. Though an 
ejectment will not lie of a common by itſelf; yet hen land is joined in ejectment, it ſhall be intended 
appurtenant to the land; Arg. and to this the Court inclined; et adjornatur. Freem. Rep. 447, 
pl. 608. Hill. 1676. Anon. 


Palm. 337. 21. Ejectment lies de una demo. Cro. J. 654. pl. 3. Hill. 20 
.. Jac. B. R. Royſton v. Eccleſton. 


Judzed ac- 
cordingly. S. C. cited per Cur. 3 Lev. 97. Hill. 34 Car. 2. C. B. Ejectment does not 
lie de wra demo; agreed, becaule it may be either a dove-houſe or a dwelling-houſe ; and ſo the ſheriff 
has no certainty as to making execution. 2 Roll. Rep. 483. Mich. 22 Jac. B. R.——-S. C. cited 
Arg. Hardr. 76. as the caſe f Warren v. Walker. But ejectment de una domo vt. Heolts, &c. 
it was adjudged good and certain enough. Hardr. 76. Arg. Cites i'aſch. 1650. B. R. Fry v. Petchey. 
* D-m:: eſt nomen collectivum contains many buildings, as barns, ſtables, &c. 4 Le. 16. pl. 6. 
32 Eliz, B. R. Hore v. Briddleworth.— 2 Le. 184. pl. 230. Mich. 32 Eliz. B. R. Hore v. 
WVriddleſworth, S. C. in totidem verbis. X 


* ſ, 

| £333 23. An ejectment lies of wnderavozd, though a pracipe does 
not. 2 Roll. Rep. 482, 483. Mich. 22 Jac. Warren v. Wakely. 

Thourh an 24. An cjectment cannot be of a manor, becauſe there cannot 

cjeQment he an ejectment of the ſervices, but if they do expreſs farther a 

— quantity of acres, it 1s ſufficient. Per Richardſon and Hutton ]. 


moiety ofa Het. 81. Paſch. 4 Car. C. B. cited by them to be Hurtſton's caſe. 
manner, it 

attornment of the tenants may be proved, yet it is not ſafe to bring ejectment of a manor. Het. 146. 
Mich. 5 Car · C. 3. Warden's caſe. 


Jo. 3a f. pl. 25. Ejectione firme of a leaſe lithes appertaining ts ſuch a 


6. Baowyn chagel. It was ſaid it did not lie of tithes only, but that it might 
v. Wine, 2 


S. C. but of ſuch a rectory, or ſuch a chapel, and of the tithes thereunto 
fated that belonging, fo as he may be ejected from a thing in poſſeſſion 


—_— whereof an habere facizs poſſeſſionem may be, but not of tithes 
for tithes Only; Curia adviſare vult. But afterwards adjudged for the 
belonging plaintiff. Cro. C. 301. pl. 4. Paſch. 9 Car. B. R. Baldwin v. 
to the rec- Wine 

tory of D. 2 2 

in R. and A, and that after verdict for the plaintiff, it was moved that the declaration was not good, 
becauſe it did not allege that the tithes were appertaining to the rectory of D. and for cauſe it was ad- 
Judged per tot. Cur. quod querens nil capiat per breve. Mar, 32. in pl. 66. Trin. 15 Car. Jones J. 
faid, it had been adj uc ged that an ejectment will lie of tithes. 


Cro. J. 145. 26. A judgment in B. R. in Ireland, in an ejectione firmæ, 


ill. 4 . 7 7 7 3 3 . : 1 
* Jace brought there de piſcaria in ſuch a river, was reverſed in B. R, 
of Molizeux here, becauſe an ejectione firm lies not thereof, no more than 


v. Molineux. of a common apprendre, or a rent; Arg. and the Court held that 


ea ; i , 
_ : nt ejectment would not lic of a ſiſnery. Cro. C. 492. pl. 17. Mich. 
ejetment 13 Car. B. R. Herbert v. Laughluyn, 

will not lie | i 

ct 2 filkery, nor in any caſe but where there may be an entry and expulſion; and that cannot be of a 
filtery, elpecially in this cue, where it was of 2 nlkery in the river Iync, which cannot paſs by the 
name of ſo many acres 2511 c opert', becauſe it is not like a pond, where the very foil is the property 
ot another; but this is gay 4 5.ccdom © u, in Uial rivers d Med. 277, 278. Trin. 10 Geo. in caie 
c Ni. Neuton. | 


27. In 


Ejefttment. 
27. In ejectment it was doubted whether it well lie de uno 
creſto, becauſe it is a word of uncertain ſigniſication. Sty. 30. 
304. Trin. 23 Car. and Hill. 1652. Aſhworth v. Staley. 


would lie de uno crofto.— Per Twiſden J. though an ejectment will not lie of à cro 


333 


DutSty. 194. 
Hill. 1649. 
Roll. Ch. J. 
ſaid, that 
ejectment 


ft, yet it will 


lie de uno crofto called Black-acre z for this is certain enough to be delivered in execution, and ſo he 


faid it was adjudged in one Faitbeard's caſe, Lev. 51. Hill. 13 & 14 Car. 2. 


28. An ejectment lies not of 3000 acres of auaſte, becauſe the 
word waſte is uncertain, and may contain land of any quality, 
and the ſheriff will be at a louis what land to deliver; adjudged. 
Hardr. 57, 58. Paſch. 1658. Hancock v. Price. 

29. Ejectment was brought inter alia de uuns fabulo. It was 
moved that it did not lie; but, upon view of precedents in C. B. 
of recoveries ſuffered de ſtabulo, it was reſolved that it well lies. 
Lev. 58. Hill. 13 & 14 Car. 2. Dacres's caſe, 


30. Ejectment will not lie of a free warren. Keb. 500. pl. 55. 
Paich. 15 Car. 2. B. R. 'Fremain v. Sands. 

31. An cjectment lies not de parragio, which is but a privilege 
to take pannage; adjudged. Lev. 212. Hill. 16 & 17 Car. 2. 
Pemble v. Stern. 

32. Ejectment lies F a cliſe, if a name be given to it; per 
Cur. Cro. J. 654. in pl. 3. Hill. 20 Jac, B. R. 


Keb. 236. 
pl. 65. 
Whitacre v. 
Dacres, S. 
C. and held 
that it lies. 


* 


[ 334 ] 


Palm. 338. 
S. P. Per 
Cur. that ĩt 


lies of a cloſe containing 3 acres of land, and that fo it has been adjudged here, becauſe it is ſufficient 


tor the ſherifi to give poſſeſſion upon; but that otheruiſe it lies not. 
Acres, it is ill, Sid. 229. at the end of pl. 26. cites it as adjudged, 


Mich. 18 Car. 2, 


33. Where a /tazute is extended it cannot be tried in an eject- 
ment if it be ſatisfied or not, but the only remedy is by ſcire facias 
ad comp. or bill in Chancery; but Where land is extended on an 
elegit, the debt and yearly value appears on record, and it may be 
well known when the debt is paid, and may come in evidence on a 
trial in ejectment. Vern. 50. pl. 49. Paſch. 1682. Arg. Earl of 
Huntington v. Greenvill. 

34. Ejectment lies not de tenemento. Cro, E. 116. pl. 20. Mich. 
30 & 31 Eliz. B. R. in caſe of Auſtin v. Courtney. 

35. De mineris car6;num in parochia de D. &c. generally, not 
ſaying how many mines, &c. Upon error brought, the Court in- 
clined that the judgment was erroneous z but then the plaintiff 
produced ſeveral precedents in Durham, and alleged that all the 
entries in Durham, in ejectments for coal mines, ere the ſame as 
in this caſe ; ſo the judgment was aſhrmed. Carth. 277. Paſch. 
5 W. & M. in B. R. Andrews v. Whittingham. 


If it does not ſay how many 


1 Salk. 255, 
pl. 2. Whit- 
tingham v. 
Andrews, 

S. C. and 
becauſe it 
was the con- 
ſtant caurte 
in Durham, 


that judg- 


ment was affirmed, —— 4 Mod. 142. S. C. and judgment afiirmed for the fame reaſon. - Comb. 201. 


Ambroſe v. Whittingham, 5. C. 
Show. 364. S. C. but a0 judgment. 


36. An ejectment was brought in the Exchequer de minutis de- 
cimis, and, upon not guilty pleaded, verdict for the plaintiff; 
and Mr. Cheſhyre, about five or fix years ago, moved in arreſt of 
judgment, that an ejectment would not lie for ſmall tithes, fſt, 

> p A 8 5 
Becauſ eggs are imall tithes, aud it is aviurd to ſay, that an 
c)cclinent 


Holt Ch. J. hefhitavit; but the judgment was ailitmed.— 
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334 Ejcitment, 


ejectment would lie of an egg. 2dly, Becauſe the ſheriff does 
not know of what he is to deliver poſſeſſion upon an habere facias 
poſſeſſionem, ſed non allocatur ; becauſe it has been adjudged 
that an ejectment hes of wwoz/, being tithe, and by the ſame rea- 
ſon, for an egg; and therefore, by all the barons; judgment was 
given for the plaintiff, and cited 11 Rep. 25. Ex relatione m'ri 
Cheſhire. 2 Ld. Raym. Rep. 789. Trin. 1 Ann. Camell v. Cla- 


vering. 


(L) Of what it lies. By what Name or Deſcription. 


1. EI TMENT of ward lies net of the bedy, but only of the 
land, and rav;ſbment of ward and body. Br. EjeCtione, 
pl. 10. cites 14 E. 3. | 
2. An ejectione firmæ was brought de uno cubiculo, and excep- 
tion was taken to it; but the exception was diſallowed. The 
declaration was ſpecial, viz. of a leaſe unius cubiculi, per nomen 
unius cubiculi, being in ſuch a houſe, in the middle ſtory of the 
ſaid houſe. And the declaration was holden good enough; and 
the word cubiculum is a more apt word than the word camera; 
[ 335 ] and ſuch was the opinion of Wray Ch. J. 3 Le. 210. pl. 275. 
Trin. 30 Eliz. B. R. Anon. | 
3. And it was ſaid that ejectione firmæ brought de una roma 
had been adjudged good in this court. 3 Le. 210. in S. C. 
2 Le. 228. 4. Ejectione firmez; the declaration was de uno nieſſuagio five 
pl- 2 tenement and four acres of land to the ſame belonging; the Court 
dare 4 to held clcarly that no judgment ſhould be given for the meſſuage, 
the four and land cannot be properly ſaid to belong to an houſe; yet it 
acres its. was good for the four acres. The plaintiff releaſed his damages, 
61 for and judgment was given accordingly. Cro. E. 186. pl. 8. Trin. 
the words 32 Eliz. B. R. Wood v. Payne. 


(to the ſame ; | 
belonging) are merely void ; and plaintiff recovered damages and had judgment. Ejectment de 
meſſuagio ſive tenemento, is not good for the uncertainty. Poph. 197. Mich. 2 Car. Anon. 


S. P. and a judgment in C. B. was reverſed for the uncertainty. Noy, 86. Rocheſter v. Keckhouſs. 


Cro. J. 125. in pl. 9. cites S. P. to have been adjudged ill. — Sid. 295. pl. 17. Trin. 
18 Car. 2. B. R. Burbury v. Veomans. S. P. ruled accordingly. And it was ſaid per Curiam, that 
as this caſe is, the plaintiff cannot aid himſelf by releaſing of the party, as perhaps he might if there 
had been lands alſo in the declaration, Eur Twilden faid, that if it had been de uno meſſuagio five te 
nemento vocato the Black Swan, &c. it had been good; becautle that would have aſcertained it. 

2 Keb. 82. pl. 81. S. C. 3 Mod. 238. Trin. 4 Jac. 2. B. R. Hexham v. Coniers. S. P. 
adjudged accordingly ; for tenement is a word of an uncerta n ſignification; it may be an advowlen, a 
houſe or land, but meſfoagium tive tenermentum, called the Black Swan, would be good. So ds 
burg fove tenement? is not good any more than de meſſuagio tive tenemento; adjudged. Pozh. 203. 
Mich. 2 Car. B. R. Rocheſter v. Richhouſe.—— But pro uns n:fſuagis frve burgegio in hay intia 
muros, the Court held it to be good, ard that an ejectment lies well de burgagio; and that meſſuagium 
& burgagium ſignify t::c fame thing in a borough. Hatdr, 173. pl. 2, Mich, 12 Cat. 2. in Scacc. 
Danveis v. Wel.ingtons ; 


® Cro. E. 5. Ejectione firm ꝙ ſeven claſat, one called Green Mead, and (5 
ol 5 gave t9 the other ſeveral names ; is well enough ; for when a name 
7 Eliiz, is given to every cloſe, although Ve“ contents of the acres are not 

p. R. Jor- menticned, via. ſo many of land, fo many of paſture, &c. it is 


ſuthcicnt, 


> — OY LE. . 8 
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ſuſſicient, though it were more formal to expreſs the acres; and dan v. Clea- 


it is aided by the ſtatute of jcoſails, and the Court is afcertained oy , 


of the truth. And Popham Attorney ſaid, he had known it Con t was 
thrice ſo adjudged ; and the plaintiff had judgment. Cro. E. 235, divided, 

pl. I. Paſch. 33 Eliz. in Scacc. Jones v. Hoel, 3 
a name given to it, & adjornatur. Godb. 53. pl. 66. Mich. 22 & 29 Eliz. B. R. the number of 
acres ought to be iet forth; and ſays, that ſo it was adjudged in a Shropthire caſe, In ejectment of a 
cloſe, it he does not give it a name, nor declare of what nature the land is, it is not good; per Rolls 
Ch. J. Sty. 193, 134. Hill. 1649. Meers v. French. 


6. An ejectment lies not de coguina, ¶ Anglice, a kitchen, ) be- It was faid 


cauſe of the uncertainty ; for any room by uſage may be made a ** bo = 
kitchen, Adjudged, though a cafe in 2 Jac. was cited, where it 8 ns 
was adjudged that it lay pro coquina. Noy, 109. Trin. 2 Jac. qqecment de 
Ford v. Lerk. | S 
| held not 

go d, but that it has been adjudged here by bill to be good enough; but Coke ſaid, it ſeems to be 
8d enough by writ.——S. C. cited Roll. Rep. 55. in pl. 29. to have been adjudged not good. 


7. An ejectment lies not of a clſe containing three acres, without Roll. Rep. 


: 5. pl. 2 
ſbetviug of what nature the acres are, as land, meadow, paiture, 44 2 


wood, &c. becauſe the poſſeſſion is to be recovered by habere fa- mond v. Sa- 


cias poſſeſſionem, and mult follow the form of other writs of like vi S. C. 
. i % . adjudged a- 
nature, as a writ of right, of ward, cjectment de gard, &c. Ad- gat the 
judged, and judgment arreſted accordingly, though the name of Plaintiſf.— 
the cloſe was inſerted in the declaration. 11 Rep. 55. Mich. 12 be ” _— 
0 . . EDS Ant 
Jac. Savill's caſe. | will al F 
: ſerve with. 
out the quality, and certainty ought to be compriſed, becauſe the poſſi ion is to be recovered *. 
Pritrm. 56. cites S. C.——S, C. aftirmed for law by Holt Che J. 1 Salk, 254. in pl. 1. Paſch. 
4 W. & M. in B. R.——Cro. J. 124, 126. in pl. 9. S. P. per Cur. that both the Certainty of the 
lazd cught to be hewn, and in waat place it lies. 
a — 
153364 


8. De una pecia paſturæ centinen. 201. Acras terre ſeve plus ſiue 
minus jacen inter terras B. This, after verdict given, was held ill, 

& nihil capiat per billam. Jo. 400. pl. 9. Mich. B. R. Anon. 

9. An cjeEment did not lie de 50 acris montaui, becauſe that gee this caſe 
may contain arable, wood, paiture, or other ſpecies. Upon a denied to be 
writ of error upon a judgment out of Ireland, it was for this 4 
reaſon reverſed. Palm. 100. Paſch. 17 Jac. Stafford v. Mac- Fier. 
donnough. (Sup pl. 


12. A judgment in ejectione ſirmæ was reverſed, becauſe the 
declaration was of H] , and of 40 acres of land, mead ao and 
baſlure thereto appertaining, and it was nz ſet forth how much there 
was ef each of them. Cro. C. 573. pl. 13. Hill. 15 Car. B. R. 
Martin v. Nichols. 

13. Ejectment de uns repgſitorio was found for the plaintiff, Up- Mar. 96. pl. 
on error brought, Crooke and Berkley held, that repoſtorium * Sprigg 
ſhould be intended a warchouſe; but Brampſton and Jones held fa = 
that it was uncertain, and the greater opinion of the juſtices at adjudged ace 
Serjeant's-inn was, that it was not good; whereupon Berkley re- C 
tracted his opinion, and the judgment was reverſed. Jo. 454. pl. 10. SC 


pl. 2. Paſch. 16 Car. B. R. Sprigg v. Rawlſon. ir wa 2 
ä jected, that 
repoſitorium is a cupboard as well as a warchouſe, and a cupboard is a perſonal thing, of which ejectment 
Vor. IX. Ds 3 wall 
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will not lie. The Court was divided, and would adviſe; and they continuing afterwards Nviced, the 
detendant in error commenced a new action, and conſented that this judgment ſhould be reverſed. —— 
S. C. cited Mar. 134. by Brampſton Cn. J. but he ſaid it would have been good if it had been ſaid, An- 
Slice, a warehouſe, _ 


£337 ] 


- whether it was mountainous or not, and that he knew ſome ſuch 


14 Ejectment was brought de guatuor molendinis, avithout ex- 
preſſing wwhether they were wwind-rmills or water-mills, Hales ſaid, 
that it is well enough; the precedents in the Regiſter are ſo. 
Mod. 9o. pl. 55. Mich. 22 Car. B. R. Fitzgerald v. Mafkal. 

15. The ejectment Iikewife was f /o+ many acres jampnar & 
bruer”, et expreſſing how many of each. Cur. That has always 
been held good. Mod. 90. pl. 5 5. Mich. 22 Car. 2. B. R. Fitz- 
gerald v. Maſkal, 

16. An ejectment lics de gen loco wat” the weſtry. in D. for 
this is a ſuthcient defcription, fo that execution may be had there- 
of; adjudged. 3 Lev. 96, 97. Hill. 34 Car. 2. Hutchinfon v. 
Puller. | 

17. Ejectment of fire claſes of arable and paſture, called 
containing 20 acres in D. Upon not guilty pleaded, verdict was 
for the plaintiff; but judgment was arreſted, becauſe ejectment 
lies not of 20 acres o arable and paſture, without Hesi how 
much of the one, and how meh of the other, and clauſum does not 
help the matter; furlinga is a known meaſure, ſo is bovata, Vida, 
caruca ; but clautum is not fo certain in law, and the adding a 
name to the cloſe is nothing, and Holt Ch. J. affirmed Savil's cafe 
for law. 1 Salk. 254. pl. 1. Paſch. 4 W. & NM. in B. R. Kniglit 
r. Syms— | 

18. The Court feemed clear of opinion, that a church is de- 
mandable by the name of a maſſunge, but ſaid they would hear the 


eounſel again as to that. 1 Salk. 256. pl. 7. Hill. 11 W. 3. C. B. 
IIollingworth v. Brewſter. 


19. A writ of error was brought upon a judgment given in an 
ejectione firmæ in Ireland, and it was aſſigned for error, that the 
ejectment was brought (inter alia) :# 4090 acres of montan', which 
word, it was ſaid, was of an uncertain ſignification, and did only 
denote the ſituation, and not any particular ſort of land, and after 
divers arguments at the bar, the judges of this Court wrote to the 
judges of Ireland to inform them, iſt, Whether mountain-land 
ſiginiſied only land fo ſituated, or that it ſignified any particular 
fort of land. 2dly, Whether land had uſually been demanded in 
a præcipe by that name, and fines uſually levied of land by that 
name. 3dly, Whether ejectments had been uſually brought of 
land by that name. To which letter the Ch. J. of B. R. and the 
Ch. J. of C. B. and the Ch. B. of the Exchequer, and ſeveral 
others of the Iriſh judges, fent back an anſwer, and to the firft 
quzre ſaid, that mountain-land did not only ſignify land ſo ſitu- 
ated, but alſo coarſe barren land, whether it was covered with 
furze, heath, or ſtony; and the Lord Chancellor of Ireland, in 
anſwer to à letter which Parker Ch. J. wrote to him upon this 
matter, ſaid, that mountain-land ſigniſied coarſe barren land, 


land 


ag 
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knd called by that name, which was no high grounds. To the 
ſecond quzere the judges anſwered, that fines had been levied, 9 
and recoveries ſuffered of land by that name, in the reign of 1 


Jac. 1. and in every ſucceeding reign, none of which had been io 
called in queſtion, and ſent over very many precedents of the ſame, ' 
And to the third quære they anſwered, that ejectments had been i* 7H 
frequently brought of land by that name, many precedents where- 111K 


of they alſo ſent over; upon which reaſons this Court affirmed the 
judgment given in Ireland, and denied the judgment of reverſal in 
Macpuxcock's cask, 2 Roll. Rep. 189. to be law. MS. Rep, 
Mich. 4 Geo: B. R. Earl of Kildare v. Fiſher. 
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(M) For whom it lies. 
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I. IF A. cjects B. and after C. ejefts A. there B. ſhall not have 
writ of ejectment againſt C. the ſecond ejector; per Kyrk, 
which Thorp agreed; for the firſt owner Hall not have treſpaſs #Y 
againf{ the ſecond treſpaſſor. Br. Ejectione, &c. pl. 8. cites 38 Ail. 9. #1 
2. Ejectment of ward, where he 2vho cjects me aliens to another, 118 
yet I. all have ejectione cuſtodiæ againſt him who ejects me ; per 105 
Hank. quod non negatur, and yet a man ſhall recover the land = 
by ejectment of ward. Br. Ejectione, pl. 2. cites 12 H. 4. 10. Hig 
3. If a leaſe fir years be made at Lammas to commence at Mi- jel 
chaelmas, the leſſee cannot have ejectione firmæ before Michaelmas. i 
Br. Surrender, pl. 21. cites 37 H. 6. 17. ö 
5. Leſſee for years of copyhilder may have ejectment before admi/- If copyhoid- 
Jen of laſr, or any preſentment that he is heir. N. B. In,this ' On 
caſe 19 years were incurred in infancy, and after the court was years, his 
not held in ſeveral years, and then the ſteward refuſed to admit. lefize may 
Le. 100. pl. 128. Paſch. 3o Eliz. B. R. Rumney v. Eves. 1 


ej ectment. 
Mo. 539. pl. 709. Hill. 30 Eliz. B. R. Stoper v. Gibſon. Ruled, that the leaſe was good be- 
tore admittance, but otherwite of a ſurrender before admittance. Mo. 596. pl. 813. Paſch. 35 Eliz, 
Bullock v. Dibley. . 


— p & -- 525 
22 wy 4 — > o 
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r 


f 
- 6. If a ftranger enters on the queen's farmer, he gains an eſtate for [ 328 
1 years, and if he makes a leaſe to another, his leſſee may maintain 
r an ejectment. 3 Le. 206. pl. 265. Paſch. 30 Eliz. in the Lx- 
n chequer. Anon, 
at 7. Copyhelder of inheritance of a manor in the hands of the king If the king's 
df it ouſted ; it was held, that he has not gained an eſtate ſo as he may 9 
* make a leaſe for years, upon which his leſſee may maintain an ,,q he 
al ejectment, but he hath but a poſſeſſion againſt all firangers. trader makes 4 
rſt 3 Le. 221. pl. 294. Patch. 30 Eliz. B. R. Anderſon v. Heyward, . — 14 
years, dis 1 

u- leſſee ſhall not have ejectment if ouſted, but he ſhall have action of treſpaſs againſt any ttrauger, cd i 

| f 


— —— 


ith per Gawdy J. Owen 16. as adjudged, 34 Eliz. in the caſe of Badingron v. Hae. 


his 8. Leſſee of the ling may bring an ejetment, though the king 1 
nd, | be not put out of poſſeſſion; per Fenner, to which Popham ( 

uch | agreed. Cro. E. 332. pl. 9. Trin. 36 Eliz. B. R. in cate of Lee | 
and v. NCITIS. [ | 
Dd 2 8. A 
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Ye!v. 1. 
Paich. 44 
Elis. B. R. 
Min v. 
Rich, S. P. 
eld e c N- 
114. —— 
Der * may 
bring cject- 
ment o he 
Iod of his 
Wife. 2Mcd. 
270. in ceſe 
ot Froſdick 
v. Sterling. 


Cro 2. 676. 
pl. 7 
Sparks 
caſe S. C. 
ES P. by 
Popham, 


8. A Jecharation of a leaſe made by reverſrener dur? 'ng the bt of 


a jeintreſs, as appeared by the ſpecial verdict, for the leaſe was 
made the 11th of January, hubend” rem Aich. before, and the 
jointreſs died after Mich. Reſolved BE l | the declaration was 
good; for being by indenture (as it was found) it is good between 
the Parties, and the jointre 1 being dead » it mall be laid to begin 
according to the tirns limited by the indenture, and he cannot 
declare in any other m anner, but 1 if it had been without deed, 
peradventure it had been otherwiſe, Cro. E. 322. Pl. 10. Paſch. 


36 Eliz. B. R. mend and Morpen v. Lrrington. 
4. Huſband and vvife gad right to enter my certain lands in the right 
ef the 9485 and a dec 4 ge 4% for years is written in the name of the 


. and aud 20, y to one A. tor to try the title, and alſo a letter of 
attorney ts B. to enter into the land, and to deliver the ſaid deed of. 
leafe to the ſaid A. in 282 „am. of the Hußband and wife, and as wel! 
the letter ot atforiey as the ſaid de 2 of ic ale, are lea led by the 
ſaid huſband and wife with their fea!s, and entry and delivery 18 
made accordingly; the ſaid A. enters, and upon ejectment brings 
an ejectione „. _ te whole matter aforeſaid was found by 
ſpecial verdict, and the plaintiff had judgment to recover, for the 
ſpecial] ma tter fon in 11 by verdi, i. e. the deed of leaſe, and the 
letter of : :ttorney, do maintain the declaration well enough, and 
here is a leaſe made by bufban: 4 and wiſe, according to that the 
plaintiff hath declared. 2 Le. 200. pl. 253. Mich. 26 Eliz. B. R. 
Cooper's caſe. 

9. If copyholder makes a leaſe 5 a year warranted by the cuf- 
tom, icttce ſhall maintain an ejectment, and per Popham, he ſhall 
maintain it though the /eofe avas nt warranted by* the cuſtom. 
Mo. 569. pl. 776. Trin. 41 Eliz. B. R. * caſe. 


gud Gawdy conccſſi:. 


It was ruled 
by Holt Ch. 
J. at Rye- 

gate in Sur- 
ry, ſummer 


abies, 10 


10. Ejectione ſirmæ; a leaſe was made by 7x09 c:mpereeners, the 
declaration n was, quod demiſerumt: ruled not good, becauſe it is a 
ſeveral leaſe of each of them for his part. "Mo. 682. pl. 939. 
Mich. 42 & 43 Eliz. B. R. Milliner v. Robinſon. 


W. 3. upon evidence at a trial, that coparcenets may join in ejectment, and Holt ſaid that this caſe in 
Mo. 682. pl. 939. is not Law. Le. Ray m. Rep. 726. Boner v. Juner. 


I 339 ] 


: where 


the deviie 


was that the 


trufte”s 


et ing 
end fe. tir 


cf L *: l[erd Ot ring: tbe inn 7 of E 7. 


poor kindred have only a confidence 
ſhould /2ve no power to make leaſe to try title in ejectment. 


11. Land deviſed to perſons in truſt to let leaſes, and diſtribute 
the profits to twenty of the pooreſt kindred of d. for, the tzbenty 
„ and n:t an intergi, fo they have 


No. 753 
Mich. 2 Jac.” Griffith v. Smith. 


bei, the truſtces cannot make a leaſe to try the title; per Whit- 


pl. 1040. 


Iock IT Lat. FED cites it as refuly 4 41 ELS. Pi get's . . 68. 734. IT vwOot Vs 
Gr:. The xeaſon is, ee tue have ar | autberity erly, and nat an intergt. Per Whitiock ]. 


Lat. 135 


12. If a capzhalder avithout licence makes a leaſe for years, the 
leſſce which enters by colour of that is a difſeitor, and a 18. 6 
cannot maintain ejectment. 2 Þrownl. 40. Hill. 8 Jac. C 
in the caſe Petty v. Evans. | 

10 | 13. Leſſee 


Ejektment. 339 


13. Leſſee of a guardian in ſecage ſhall have ejeCtione firmx, And held 
Hutt. 16. Paſch. 16 Jac. g20d though 


net beton in 
, : 4 
the worit chat the heir was wwith.n age at the time, &c. But note, that the nonage of the heir appeared 
In the declaration, and judgment amrmed. Noy, 135. Simmonds v. Barham. 


14. Leaſe in writing is delivered upon the land, and it was ha- See 8 Mad. 
bend” a die datus, now when the Jeilee is upon the land atterwards 53, Ju 
in the /zme dey, it is a u, but his continuance there the nest —8 Mod, 
day by virtue of tha: leate purges the dilleiſin, and now he is right- $4- 22 
fully in of che leaſe oniy, and fo may maintain an ejeckment, gonell OY 
Clayt. 27. pl. 47. Aug. 10 Car. Crawizy J. Metcalf v. Stavely. eien. 

15. Ejectment lies for imfat; per Mallet J. Mar. 153. Mich. 1 tes for 
17 Car. 2 


faut. Noyy 
130. Rames v. Machiin. 


If intaut makes a leaſe to try a titie it is a good leaſe; pet C. yu 
Ch. J. 2 Sid. 110. Mich. 1655, 


16. Difſeiſee aſter ſeiſure for the king an a aury of diſſeiſor 
may. Hardr. 176. pl. 2. Hill. 12 & 13 Car. 2. in Scacc. Ham- 
mond's caſe, | 

17. Tenant at will cannot. Raym. 137. Trin. 17 Car. 2. B. R. Sty. 380. 


cites Blunden v. Baugh. 2 3 
» 


in the caſe of Homes v. Bingley, that tenant at will may make a leaſe for years to try a title of land. 


S. P. by Popham, which Gawdy agreed. Cro. E. 6706. pl. 4. Tin. 41 Elize B. R. in 
Spark's cale,——Hetl. 73. Hill, 3 Car. S. P. by Huston. 


18, Leſſee fer years males a leaſe at will ; lite at will is oufted; * Rep. 
leſſee for years may maintain ejectione firm, cites 9 II. 7, other- 5 
wiſe if leſſee for years makes a laßt for $0urs, and loilce is ouſted. Jac. B. R. 
Per Bridgman Ch. J. Cart. Paſch, 18 Car. 2, C. B. Stone v. 

Grubham, 
S. P. retolved e contra as to ouſter of leſſee at wil. 2 Puilft. 21}. S. C. and Coke Ch. I. fail 
It had been fo ruled; and favs, that clearly upon a pullettioa in lau, 4 man ma never maintain an 
ejectment but he mult have an actual potietiton. 


19. Conuſte of a flatute-flaple can bring no ejectment before the But after he 
liberate. Vent. 42. Mich. 21 Car. 2. B. R. Anon. 2 
Trin. 2 W. & M. in cafe of Dighton v. Greenvili. - Bur in cate of a Hlatute merchant it is other- 
wiſe, for thete is no gud of a liberate; per Sur. Vent. 31. S. C. 

| 13401 


20. Vendee of commiſimers of tankrupts cannot maintain eject- Ven. 360. 


. . P . Dd D * — 8. Co ad;o 9 
ment by his leſlee buiore inrolment, though the decd be inrolled —_ 1 


after the action“ brought. 2 Jo. 196. Paſch. 34 Car. 2. B. R. aterwards 
Perry v. Bowers. | adjudged ae- 

| Corutnglye 
— Skinn. zo. pl. 6. S. C. argued, and ſiys it was held afterwards that ſale of langs by com- 
miſli ners muſt be by deed inrolied, and is void if otherwile.— ——z Show. 136. pl. 142. Berriv 
v. Bowyer 5. C. adjuoged accordingly. é 


21. Tenant by elegit before actual entry may have ejectione ſir- It was fo 
» 1 Y 1 JL © 9 N . 41 f ruled at a 
mz or treſpaſs; Arg. Show. 40. Trin. 1 W. & M. in cale of ral at bar. 
Dighton v. Greenvill. — 
» My „ * 2 ne! v. Ld 
22. Aſſign nt of a term by commiſſioners of bankruptcy was made — 
to a creditor, who before inrolment of the deed of alignment, 
made a leaſe to the defendant, and then the deed was inrolled z 
per Cur, ſuch a leſſee cannot maintain au ejectment, becauſe the 
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Ejeltment. 


leaſe could not have been before the inrolment; the words of the 
ſtatute are, that commiſſioners may ſell by deed inrolled, ſo a- 
out inrolment no ſale. Vide tamen. 2 Co. 26. a. 12 Mod. 3. Mich, 
2 W. & M. Elliot and Danby. 


(N) Agaifſt whom it lies. 


1. IF the heir himſelf enters and oufts his guardian of the land, writ 
of ejetment of ward lies net, but writ of intruſion of ward. 
Br. Ejectione, &c. pl. 11. cites 32 E. 3. 

2. Where diffeiſor makes a feoffment reſerving rent, this rent 
ſha!l not make him parnor of the land; quod nota per Cur. Br. 
Parnor de Profits, pl. 15. cites 39 H. 6. 44- 

3. It maſter of the cattle appoint his /ervant to look to the cattle 
being there, the maſter and not the ſervant ſhall be the cjector; 
but where no ſervant is ſo appointed, if a franger come over the 
ground while my cattle are there, he ſhall be the ejector. Clayt. 29. 
pl. 50. Aſſiſa Mar. 10 Car. Vernon J. RawclitF v. Booth. 

4. Ejectment lies net for leſſee for recovery of his term again/? 
feoffee, mere he came to the land by title of fcoſtment, and not 
by tort, but quare cjecit infra terminum is given by ſtat. W. 2. 
cap. 24. per Vaughan Ch. J. Vaugh. 127. Paſch. 21 Car. 2. C. B. 
in caſe of Hayes v. Pickerſtaff. 


(O) In what Caſes it lies. 
1. * TITHOUT ian at the time of the ouſter a man ſhall 


not have an ejectment. Kelw. 130. a. pl. 99. Caſus in- 
cert! Temporis. . | | 

2. In an cjectione ſirmæ there ought to be a right in fa, and 
it is not ſuthcient to be by gtoppel, Per Anderſon, Godb. 15. 
pl. 22. Paſch. 25 Eliz. C. B. in Skipwith's caſe. 

3. In an ejectione firmæ it was obſerved by the Court for an in- 
fallible rule, that zr may be reduced by a real action, may be 
reduced by an entry (as in one acre in the name of more ). Noy, 108, 
Trin. 2 Jac. C. B. Nichol's caſe. 

4. Rent granted in fee with proviſo the grantee may enter and 
retain till he be ſatisfied of the profits, he may make leaſe to try 
the title in ejectment. Lev, 170. Trin. 17 Car, 2. B. R. Jem- 
mot v. Cooly. | 

5. If a ſheriff /z/ls a term on a fieri facias, he cannot and muſt not 
put the perſon out of poſſeſhon and the vendee in, but the vendee 
mult bring his ejectment; per Cur. 2 Show. 85. pl. 74. Hill. 31 
& 32 Car. 2. B. R. The King v. Dean and Bird. | 


Ejt dment. 


(P) What is Title ſufficient. 


I, WIT of cjectment of ward lies of rent without paſſeſion or 
ſeiſin ; for there is prſſeſſion in law, becauſe. it cannot be 

received till the rent-day. Contra of land, Br. Ejectione, &c. pl. g. 
cites 11 H. 4. 64, 65. r 

2. If parſon leaſe his rectary for years by parol it is good, and 
Jefſee ſhall have tithes and offerings as incident, and it is good 
though there is no parſonage houſe, and but only church and 
church-yard, and if ſuch leſſee be ouſted he ſhall have ejectione 
firme. Br. Leaſe, pl. 15. cites 15 H. 7. 8. And the ſame law 
is of a hundred. Ibid. cites Trin. 6 H. 8. 
3. Upon evidence it was agreed, that if a /eaſe for years be made 
to A. and delivered to B. to the uſe of A. and B. enters to the uſe of A. 
if B. be ejected, A. may have an ejectione firmz, Noy. 43. 
Purrell v. Biſhop. | 

4. Ejectment of a leaſe of 7i7hes and fbews it not by deed ; and be- 
caule tithes cannot paſs without deed, after verdict for the plaintiff 
exception was taken for this cauſe and ruled to be ill, and judg- 
ment for the defendant. Cro. J. 613. pl. 3. Paſch. 19 Jac. B. R. 
Swadling v. Piers. | | | 

5. Grantee of a rent with powwer to enter and take the profits till Saund. 112, 
ſatisfied of arrears may maintain ejectment. Raym. 158. Trin. _ 
18 Car. 2, B, R. Jemmot v. Cooley. | ly 


135. 158. S. C. but all thefe books ſtate it as a rent granted in fee; but Sid. 262, Jenet v. Cowley, 
S. C. ſtates it as a rent for years. 


6 A leffee for three years demiſes to B. for five years, who brings 2 Lev. 140. 
an ejcctment, and declares againſt the firft ler for frve years ; and 2 
upon the evidence it appeared, that he had right but for three this verdict 


years, becauſe A. that leafed to him had no more; and the Court again the 


were of opinion, that the plaintiff could have no judgment. Freem, ö 
Rep. 400. pl. 522. Trin. 1675, Roe v. Williamſon. judgment 
| ſhall be, 


that the plaintiff recover terminum ſyum prædictum, which is five years, and the leſſor's intereſt 
does not continue ſo long. And perhaps the detendant may be the reverſioner after the three years 
ended, and ſo the leſſor of the plaintiff will recover for two years more than he has right to hold it. 
Wyide held accordingly, but "Twitden ſeemed e contra. Et adjornatur. 3 Keb. 490. pl. 31. 
8. C. the Court held the declaration ill, and that the plaintiff can have no judgment. 


7. Payment of rent to the leſſor or to any for his uſe is a /ſ/icient 
titie tor the plaintifl, if the defendant has no title at all but poſ- 


ſcihon 3 held per Scroggs Ch. J. 2 Show, 126. pl. 105. Trin. 32 [342 ] | 


Car. 2. B. R. Anon. 

8. If a /e holds over his term, an action of treſpaſs cannot be 
brought without an afual entry, 5 Mod. 384. Hill. 9 W. 3. 
B. R. Anon. | 

9. It II. hos priſiffion of land for 20 years uninterrupted, and B. 
gains Paſſeſſion, upon which H. brings ejectment; though H. is 
plaintitt yet his poſſeſhon for 20 years will be a good title for him, 
as well os if II. had been then in poſſeſſion; becauſe poſſeiſion for 
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Ejeftment. 


20 years now by virtue of the ſtatute of 21 Tac. 1. cap. 16. is like 
a deſcent at common law which tolls the entry. Ruled by Holt 
Ch. J. Summer aſſizes at Lincoln, 11 W. . 3- 1699. and at Ayleſ- 
bury. Ld. Raym. Rep. 741. Stocker v. Berney. 
10. Cy gue truſt of a remainder „ by che ſtatute 27 
H. 8. of uſes has eſtate ſufficient to make a leaſe. Gibb. 11. 18. 
Paich. 1 Geo, 2. B. R. Shaw v. Weigh. 


(Q) Pleadings. Declaration. 
1. 17 a leaſe is dated the 28th day, and it is Haled on the land after 


the commencement of the term, viz. e 297h day, and the 
eject ment is ſuppoſed and laid to be the 3oth day, this is well enough, 
though the letice did not enter on the 3oth day but the day be- 
fore; per Dyer. Dal. 105. pl. 47. anno 15 Eliz. Covert v. 
Leonard. 

2. The plaintiff counts of a leaſe of the fourth part of a houſe 
in N. in four parts to be divided, by force of which he entered 
in tenementa predict“, and was inde poſſeſſionatus until the defend- 
ant did eject him de tenementis prædich, and held good. Cro. E. 286. 
pl. 2. Trin. 34 Eliz B. R. Rawſon v. Maynard. 

3. Exception to a declaration in an ejectione ſirmæ becauſe it 
was a pine ſua (inde ) ejecit ; where it ought to be according 
to the ſuppvſal of the writ. Jed a firm ſua ejecit, all the juſtices 
held that the word ( iude had relatian te the furm, and ſhall be as 
much as if ke had faid, a poſſeſſione ſirmæ; and the declaration 
was ruled to be good notwithitanding the exception. Godb. 71. 


pl. 85. Mich. 28 & 29 Ekz. N. Anon. 


4 Aiſo it was 7 three clas, naming them with a viz. can taining 
by eflimaticn 39 ac Fer, which vas objected did contain no certainiy, 
LA e he ought to have alleged in fact, that they did contain fo 
_ acres. But it was helden by all the juſtic es, that although 
he docs not put in the declaration the certainty of the acres, if 
he gives a certain name ts them, as Green-cliſe, Wc. that it is good. 
Gedb. 71. in 8. C. 

7 In an cjcctione ſirmæ exception was taken becauſe the p/ain- 
in his declaration did nit ſoy extra tenet ; for in every caſe where 
2 Han is to recover poſſeſſion he ought to ſay extra tenet. But 
all the juſtices agreed, that in an ejectione firm thoſe Words were. 
not material; for if the defendant put out the plaintiff, it is tut- 
ficient to maintain this action. Aud Kempe Secondary ſaid, that 
ſo were all the ancient precedents; although of late times it has 


becn uſcd to ſay in the declaration extra tenet; and the declara- 


tion was holden to be good without thoſe words. Godb. 6c. 
pl. 72. Mich. 28 & 29 Eliz. B. R. Anon. 

6. In ejectment the plaintiiF declared, quod cum R. D. per 
indenturam ſuam gertnt. dat. 20 Mali dim! if it, &c. Exception was 
taken that he ought to have ſaid iiſdem die & anno; for though 
the indenture bears date as above, yet it may be, it was delivered 
at another day, and then it begins to, * a demiſc. But judgment 
wat 
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as given for the plaintiff. 2 Le. 117. pl. 157. Paſch. 30 Eliz. folved per | 


B. R. Cony v. Cholmley. _ Con to 


enough, for when he declares that he let by indenture of ſuch a date, it ſhall be always intended to be 0 
delivered at the ſame time whereon it ba.e due, it it be not ſhewn with a primo deiiberatum at another be 
day; and he whe pieads a weed of ſuci a date, cant by repiication, or other pleading, maintain to be 1.1 
delivered at another time, for it Wi, be a departure, as 5 H. 7. 26. Dy. 167, 221. Wherefore it { i 
was adjudged for the plainiiff, _—— —:bid. 890. pl. 7. Trin. 44 Ez. B. R. Houſe v. Laxton, { F 
S. P. by all the juitices pier Gawdy., A 


* 


7. Ejectione firmie by H. againſt C. The plaintiff declared 4 
upon a leaſe for years, t have avid i Held to him from the ſealing and 1 4 
delivery of it; and declared that the ſealing and delivery was 1 May, | 
and the ejectmend the ſame day ; and this matter was moved in arreſt 2 
of judgment, that tlie cjectment coul. not be ſuppoſed the ſame ! | 
day, for the leaſe did not begin til! te next day enſuing the 104 
ſealing, &c. But the exception was not allowed by the Court; 15 
for where the leaſe is to vegin from the time of the ſealing and 12 
delivery, or by theſe words, for 21 years next following, the 
ejectment may be well ſuppoſed to ve the ſame day; for the be- 
ginning ot the leaſe is pretently upon the ſealing and delivery, "Pp 
and ſuch a leaſe ſhall end the ſame time and hour as it began. 1 
4 Le. 144. pl. 255. Trin. 31 Eliz. B. R. Higham v. Cooke. 

8. Ejectione firmæ of a leaſe made 20 Aug. from Mich. then 
Ioff auie datum hujus indeniure, and he fhews neither the indenture 94 
nor the date of it, which was ſaid to be not good, becauſe it does | 
not appear when the leaſe began; but the Court held it good, and ) 
the words ante datum indentur:e thall be void, and the beginning 4 
of the leaſe appears certain enough, and judgment for the plain» f 
tiff. Cro. E. 606. pl. 5. Paſch. 40 Eliz. B. R. Darrel v. 
Middleton. a 

9. Ejectione ſirmæ; the plaintiff declared of a leaſe for years, 
habendum a die datus virtute cujus dimiſſionis he entered and was 
poſſeſſed until the d fendant ejefted him, It was moved in arreſt of 
judgment, that the deciaration was not good, becauſe the time of 
the entry was net alleged; for if he entered on the day of the de- 
miſe he is a diti-itor, and then the action not maintainable; ad- 
jornatur but afterwards it was reſolved that for that cauſe the 
declaration was ill, and adjudged for the detendant. Cro. E. 766. 
pl. 4. Trin. 42 Eliz. and Irin. 43 Eliz. B. R. Douglaſs v. Shank. 
10. In ejectment the plaintiff declared of a leaſe for years of a 
bouſe and 30 acres of land in D. and that J. S. did let is him the ſaid 
meſſucge and 30 acres, by the name of his bouſe in B. and 10 acres of | ] 
land there frue plus five minus ; it was moved in arreſt of judg- | 
ment, becauſe that 30 acres cannot paſs by the name of 10 acres | 
five plus five minus, and ſo the plaintiff has not conveyed to him N 
30 acres; for when 10 acres are leaſed to him five plus five mi- ; 
nus, theſe words ought to have a reaſonable conſtruction to paſs $19 
a reaſonable quantity, either more or leſs, and not 20 or 39 acres 
more. Yelverton agreed; for the word 10 acres i, plus frve 
minus, ought to be intended of a reaſonable quantity, more or leſs by a 14 
quarter of an acre, or two or three at the moſt; but if it be 9 
three acres leſs than ten the leſſee mult be content with it 2 quod ; 

enner | 7 


13 


— 


* 


Z — r . eager fe wn 


2 


Ejetment. 


Fenner and Crook conceſſerunt; and judgment was ſtaid. Ow, 133. 
'Trin. 43 Eliz. C. B. Day v. Fynn. 
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Cro. J. 96. 
pl. 25 
Mich. 3 Jac. 
B.R.S C. 
SS. P. held 
dy three 
juſtices, ab- 
tente Pop- 
ham. —— 


* 11. In ejectment the plaintiff declared of a l:aſe the 6h September, 
and that he <vas poſſeſſed, and that paſtea ſcilicet 4 September the de- 


fendant ejeFed him. This declaration was held good by three 


juſtices, and that it is ſufficient that he declared of his poſſeſſion 
virtute dimiſſionis, and that he was afterwards ejected, and the 
viz. the 4 September is void and repugnant. Arg. Sid. 8. cites it 
as Cro. ]. 96, 97. Adams v. Gooſe. 


Cro. J. 429. in pl. 3. cites S. P. and intends S. C. and ſays that a precedent was then ſhewn thereof. 
8. C. cited Freem., Rep. 146. pl. 166. Paſch. 1674. in caſe of MEXTON v. BAND, 
where cke point was, that the plaintiff declared of a leaſe made the 1cth January, habend' a prims 
Januari:, by virtue whereof he entered, and that the defendant poſtea, viz. primo Januarii, ejected 
him. The queſtion was, if the viz. being repugnant was not void as in the principal caſe cited; 


fed adjornature 


Sid. 8. has a nota at the end of the cafe there, that the Ch. J. ſaid he did not 


a>preheat any icalon for ſuch judgment in the laid caſe of Adams v. Goole. 


2 Pulſt. 29. 


ſame day. 


12. Ejectione firmæ was brought upon a /aſe made 1 Jan. 
3 Jac. hahend. a datu indenture prædict. and the ejetment was the 
Reſolved, the date is the time of the delivery, and 
it differs from the time or day of delivery, wherefore the eject- 
ment alleged poſtea the ſame day, is good enough; adjudged 
for the plaintiff. Cro. J. 135. pl. 10. Mich. 4 Jac. B. R. 
Oſborn v. Rider. 

13. The leaſe wa- dated 8 May, 7 Fac. and the cjectment was 
laid 13 May, 7 Fac. and the acflian was brought in Eaſter term 


fellnwing, Adjudged, that if the cjectment is proved at any time 


after the Icaſe, and before the action brought, it is ſuthcient, 
though it was laid at a certain time which the plaintiff could not 
prove; but becauſe the plaintiff failed to prove this, the plaintiff 
was nonſuit. Bulſt. 122. Paſch. 9 Jac. Hall v. King. 

14. In ejectione firm, the courſe of C. B. is, where the de- 


ale, fendant appears, then to count, and after imparlance to make a 
_—_ * ſecond count by way of recital; but the ſirſt ought to contain the 
whole Court ſubſtance of the matter. In the firſt count in this cafe the /eaſe 
held the i alleged to be made 25 Mar. 6 Jac. and aiterwards the ejetment, 
. ns the faid 6 Fac. without mentioniny the day of the ejetment ; the ſe- 
1-2 judg- cond count mentions tlic ejectment to be the 26th of March 
_ = 6 Jac. and the cjectione rue was brought in the ) Jac. The 
Grad in B. Plaintiff had judgment athrmed in error; a certain day of the ejefl- 
R.—Jenk. ment is net neceary to be alledged in the count ; it will ſerve to fay 
e poflea, bc. Jenk. 341. pl. 98. cites Cro. J. 311. pl. 11. Mich. 
S. C. 10 Jac. Merrel v. Smith. | 
enn 355 An ejectment lies not de omnibus & omnimodis decimis in 
1120. Wor. V. without ſaying garbarum, jeni, lane, agnellorum, or fome other 
rall v. Har- certarnty of the nature or quality of the tithes, ſo that a certain judg- 
_ e ment may be given, or execution by habere facias poſſeſſionem be 
was gien, had thereof; and though the certain number thereof ſhall not be 
becauſe the expreſſed (for the fruitfulneſs or barrenneſs may be more or lets), 
— yet the certain kinds ought to be ſhewed, and all the tithing may 
. & conſiſt in modo decimandi by payment of an aunual ſum in ſatit- 


cited accord faction thercof, of which no cjcctment lics; for the thiture .of 


i | 32 H. 


Ejectment. 
32 H. 8. cap. 7. which gives the action for tithes, gives it as they 


ſhould or might do for land; and in an action for lands, the 
no yp ought to ſhew the quality or nature thereof, as arable 
and, meadow, paſture, &c. adjudged, 11 Rep. 25. b. Trin. 
12 Jac. Harpur's caſe, | 

16, Original in ejectment was againſt A. and three others; plains 
tiff counts againſt 3 of the defendants, and 9 fmul-cum againſt the 

curth ; judgment was ſtayed; per tot. Cur. Brownl. 129. Trin. 
13 Jac. cites Goodhall v. Hill. 

17. Ejectione firmæ of a /caſe 21 OF. 4 Fac. Et quod poſtea 
fethicet coclem 21 Oct. anno 3 Face ſupradict. he ejefted him. It was 
moved, that the ejectment being alleged to be a year before the 
leaſe is void, but three juſtices, Tanſield e contra, held it to be 
good, becauſe the words be, poſtea fcilicet eodem 21 die Oct. and 
therefore there needed not any year to be mentioned, and the ad- 
dition of a year not mentioned before, and repugnant to the day 
mentioned, is idle, and ſhall be taken for null. Cro. J. 154. pl. 4. 
Paſch. 5 Jac. B. R. Brigate v. Shork. 
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ingly, Palm, 
101. by 
Dodderidge 
J. Paſch. 17 
Jac. B. R. 


3450 
S. C. cited 
Lat. 201. 
Ejectment 
was on à /eaſe 
of the 6th 
May, Face 
and that the 
plaintiff en- 
tered, and 
waspollefled, 
until the 
defendant 


afterwards, 


vir. 18th day of the ſ:me month of May, arno 6, ſupradicto, ciccked him; after verdict for the plaintiff, 
it was objected, that the declaration was not good, becauſe the ejectment is alleged a whole year before 
the leaſe was made, for the leaſe was on the 6th May, 7 Jac. and the ejectment was ſuppoſed to be anno 
6 Jac. but adjudged it was good, and that the wword (fexts) was wid; for the day of the ejectment 
being laid to be quſdem menſis Maii, it cannit be intended to be of another year than that in which the 
lea/e wwas made. Velv. 182, Mich. 6 Jac. B. R. Davis v. Pardy. Brownl. 146. 8. C. in 
totidem verbis. 

If a leaſe be made 1ſt Feb. 5 Face and |: laid, & quid poſtra, 1} Feb. 4 Face the ejettment wat, this 
is good, and 4 Fac. wid, and the word prftea guides all, and agrees 2vi:% the leaſe. Judged and af- 
firmed in error. Superflua non nocent. Jenk. 325. pl. 41. 2 Bulſt. 29. in caſe of Mirril v. 
Smith, cites the caſe of Moyl v. Ewers, S. P. and aczudged the poſtea to be good, and the (viz.) ta 


be void for the ejectment. 


18. Ejectione firm of t409 cloſes, called the Higher G. and the 
Lower C. containing three acres of land ; it was ſaid the words con- 
taining three acres of land, were uncertain, and SAVIL's CASE, 
11 Rep. was vouched ; but adjudged by three juſtices, contra 
Houghton, that the ejectione firme did lie; and this cafe differs 
from $Sar1l's, for there neither the quantity nor the quality of the 
land is mentioned; but here, the ſaying containing three acres of 
land, and the cloſes being named, it is certain enough what na— 
ture of land it is, and although the cloſes do contain more than 
three acres, he ſhall recover the whole cloſes. Cro. ]. 425. pl. 4. 
Mich. 15 Jac. B. R. Wikes v. Sparrow. . 

19. In ejectment, the plaintiff declared on a leaſe made to him 
| by one J. C. dated 1/8 Fan. 15 Fac. and ſealed and delivered 5th 
Jan. following, to hold from Chriſtmas laſt paſt for t4v9 years ; the 
jury found the leaſe and a letter of attorney to execute it, (viz.) 
that the leſſor was ſeiſed in fee of the lands, and being fo ſeiſed, 
he made, ſigned, and ſealed an indenture of demiſe in hec verba, &c. 
but did not deliver it as his deed to the plaintiff on the 5th day of Fan. 


S. C. cited 
2 Roll. Rep. 
167. 


but by a letter of attorney bearing date on that day he gave full poꝛber 


to M. M. his attorney to enter on the lands in his name, and after 
oſſeſſion taken, to deliver the ſaid indenture to the plaintiff, by 
Firiue whereof he entered, and immediately afterwards delivered 


the 


1 
| 
: of 
| 


345 


Palm. 267. ; 


Ss; ©; ad» 
Judged 
accordingly 
in B. R.— 
Idid. 327. 
Mead v. 
Arundel, 
Hul. 20 Jac. 
Judgment 
armed una 
voce in the 
Exchequer. 
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And ſo It 
was Lerwcen 
Bui AN 
Mancis 


Ejetment, 


the leaſe to the plaintiff as the deed of the leſſor. It was objected, 
that this declaration was ill, for the 3 declared on a leaſe 

made to him by J. C. which if ſo, then the letter of attorney 
had been idle, and to no purpoſe ; but adjudged good, and that 
it was the Icaſe of the leftor. Brownl. 128. Trin. 16 Jac. Hill. 
v. Scales. 

20. Ejectione me of a leaſe of tit h, and does not fhow that it 
WAS by deed, and becauſe tithes canno! * s without "deed, after 
verdict for tlie plaintitt, exception balng aken ior. this 9 it 
was ruled to be ill, and adiudged ſor the lee ndant. Cro. J. 613. 
pl. 3. Paſch. 19 Jac. B. K. Swadling v. Piers. 

21. Ejectione firme of a J. eaje made bg the lady Morley to the 
Plaintiff, I Blaii 14 Fac. for 5 ve years, if ſve ts 6 long lived, and 
that he entered aid vas ed, and that the defendant 2 dea, vi. 
6 Mair, entered upn hun, "and ejefted him a term:ino ſus predict 
nondum * finito, It was ſaid the declaration was net good, becauſe 
there is nit any averment of the life of the leyjor at the time of the 
aim brought. Three juitices contra, Chamberlain held it good 
enough; for he ſhewing that the defendant ejected him a termino 
nondum nice, implies the lady was alive; judgment was for the 
plaintiff, and the judgment affirmed in error brought. Cro. J. 622. 
pl. 13. Mich. 19 Jac. B. R. Arundel v. Mead. 

22. If in cjectment the plaintiff F a legſe the 22d May, 20 Fac. 
habend” a primo die Maii for three years, virtute cujus he entered and 

tuas paſſoſſed quonſque pęſecu, ſeilicet . die & anno the defendant 
ejefeg bim ; ts is well enough; for his entry being laid to be 
virtute diſmiſſion', the gta eiſd' die, Sc. refers to the day of the 
leaſe made, adjudged in B. R. and that judgment atlirmed in Cam. 
Scacc. upon a writ of error accordingly ; though it was objected, 
that the eiſd' die, &c. referred to the laſt antecedent, and ſo the 
ejectment was laid before the læaſe commenced. Cro. J. 662. 
pL 12. Hill. 20 Jac. Rutter v. Mills. 

23. Judgment was ſor the plaintiff in ejectment brought in Ire- 
land, and error aſſigned was, that the plaintiff had declared on a 
leaſe made to vim to commence at a day to come, virtute cujus, he entered 
and «was prfjojjed, and did not fhew when he entered, either before 
or after the day on which the leaſe was to commence. Sed non 
allocatur, becauſe he {aid virtute cujus, &c. But Ley Ch. J. ſaid, 
that if he had faid prætextu cujus, it had been otherwiſe. 2 Roll. 
Rep. 466. Mich. 22 Jac. B. R. Wakely v. Warren. 

24. If the firſ? declaration in the common pleas is vicious, and 
the ſecond is as it ought 15 be, the firſt is not amendable in this 
caſe ; for the firſt declaration i is the foundation, and the ſecond 1s 
only by way of recital. Jenk. 325. at the end of pl. 41. 

26. B. brous glit an ejectione arme againit J. and declared upon 
a leaſe of land * a die das indeuntur Predict. and des not ſpeak 
of any indenture before, and for that the declaration adjudged 


and thisfame naught. Hetl. 63. Mich. 3 Car. C. B. Brady v. Johnſon. 


ver 173 be- 


er Spark end.. . . Where it was ſuewed quod conceſſi- per © cand:ra indent, where he had not 


11 of ain y 


indenture þctores Ibid. 


26, It 
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26. It was reſolved, that an ejectione firm ꝙ 40 acres of land 
by eftimation, is not good, for the demand ought to be certain. 
Ley, 82. Mich. Car. in caſe of Row v. Ocam. 

27. The declaration was ef a mage and 40 acres of land, mea- 
dow end paſture, thereto appertaining, and it was nt difiingwiſhed 
how much there was in land, how much in meadow, and how 
much in PR therefore the judgment was reverſed. Cro. 
C. 573. pl. 13. Hill. 15 Car. B. R. Martyn v. Nichols. 

28, In error of a judgment in Trel: nd, the error aſhgned was, S. P. but if 
that the plaintiff declared up5n d demiſe made 12 Fun &c. Ha- Oe 
bendum a pred: duodeci nes die Juni „ (which muſt be the 13th day — — 
of the ſame month,) uſq., Ke. virtute cujus quidem dimiſſionis he firit of De- 
entered, & c. and that the elfe uiut Pede 1 ſcilicet cocle m ducdecimo die coy has 
nit, did di hims sec. Bo that it appears upon the face of the die dete, 
declaration that the d ¹ẽꝭ entered bozore the pleintiff had a title 5 the cje&t- 
for the Icale commenced on the 193th of June, and the e ntry was he 
ON the I2th of that month. Per Curia; 5 the plaintifF entered as the lame 

a diſſeiſer by bis 67011 2 wins, and thereupon judgment was reverſcd. day; but if 


2 Moc 4 198 2 Paſe 4 jac. 2. B. ] * E 1 64 NS V . rocker. the leaſe be 
a made the 
fit of Deccinb. a. Ry , the chectment may be alleged the ſame day; wherefore it was ad» 
Judyed according. Cio. J. 258. vl. 18. ich. & Jace Be K Leweiyn v. Williams. 
T bi the «ly 4 f the plaintiff entered befe e the term began, e way a d. diſſe: 15 ;r; per Bridgman Ch. J. 
Cut. 1600. Mich. 18 Car. 2. C. B. at the end of the cafe of Ferkley, and cite: Dyer, 89. 
Cliñord's caſe, ————* D. Jo. a pl. 1. Trin. 7 F. C. in unit 0 ' error brought in B. R. Cl Ford 


V. Warren. — Lev. 46. VI. Ns 3 Cas: 2. Gs B. [ 4 1 Wy 148 Wan Ch. J. 3 IN delivering the opinion 
of the Court, Hennings v. Brab uon. 

4 

113474 


29. A. B. and C. joint tenants, n in the leaſe of a houſe f2 
J. 8. to commence f1 vn Ai. ha elmas laſ ; aiterw arts 3, en the ſame day, 
B. and C. without A. demiſe the ſame houſe t / S. to commence from 
the ſame time, and for the ſame number of years, as in the leaſe made 
by all threez and in eſectme nt by J. 8. he declares upon both 
theſe leaſes. Re! ſolved; that the declaration was not "double, for 
when the three demiſed the whole, and afterwards td of them 
demiſcd all the ſame thing, this is a farrender of the firit leaſe, and 
a new lcaſe of their two parts, and the old lcate continues as to 
the third part of A. and ſo J. 8. entercd, and was poliet] ed by both 
leaſes, viz. of the third part of A. by the jr; * leaſe, and of the tw 
parts of B. and C. by the ſecond leaſe. 3 Lev. 117. Paſch. 34 
Car. 2. in Cam. Scacc. Turbervi! be, Stocktos. 

30. In ejectment, the plaintiif declared that Frances Ford, and 
Elizabeth, dimiſerunt, and put no ſurname to Elizabeth. After 
verdict for the plaintiff it was moved, that this was a joint de- 
miſe, and no ſurname being given to one of the partiess the de- 
claration was void; and the Court held it void for the uncer- 
tninty, and ſo judgment was arreſted. Freem. Rep. 146. pl. 107. 
Paſch. 1674. Carter v. Weſt. | 

31. Declaration in ejectment mentions the demiſe to be for 11 

cars habendum jrem the ſame day on which the entry is alleged to be, 
aud ill. Cumb. 83. Paſch. 4 Jac. 2. B. R. Stephen s v. Croker. 
2. Declaration recited an original ; and an original was produced 
tete 2 Novembris, which was after the demiſe. And the prothe- 
notury 
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notary informed the Court, that this was frequently allowed, and 
that no memorandum of the originals bearing teſte within the 
term was uſed to be made upon the record. 2 Vent: 174. Paſch; 


2 W. & M. C. B. "Tunſtall v. Brend. 


A teaſe by 33. A fine was levied in Hilary term, and an ejectment brought 
an aſſignee upon the title, and the demiſe auas laid before the fine took effect ; 


of a bank . . . 4 RE 
* and, upon motion, it was ordered that the demiſe be laid of Lady- 


bef-re ierel- day laſt, Cumb. 290. Trin. 6 W. & NM. in B. R. 

ment, by | ; | 

which nothing paſſed till inrolment, and upon which an ejectment was brought, was denied to be amend. 
ed: and per Holt Ch. J. it is nt amendab/e, becauſe no other leaſe than what was laid was confeſſed. 
Show. 206. Paſch. 3 W. & M. Bennet v. Gaudy. 


And though 34. Two or three ſeveral demiſes frem ſeveral perſons may be laid 


5 in one declaration in ejectment. Cumb. 290. Trin. 6 W. & M. 


Gum, viz. III B. R. 

havend' 

tenementa predicta ſo demi ſed by the aforeſaid ſeveral parties for ſeven years, and lays in his declaration, 
that the defencant entered int» a the aioreſaid tenements, & ipſum (the plaintiſf) a firma ſua predict a 
(in the fngular number) e-c/f, expulit, Cc. Per Cur. it is well enough, reddendo fingula fingulis. 
Carib. 224. Paſch. 4 W. & M. in B. R. Furſden v. Moor. 


Carth. 224. 35. Error on a judgment in C. B. in ejectment. The error 
Furſcen v. aſſigned was, that the declaration was on laue demiſes, and there 


— was no haben” in the firſt, but aſterwards the ſecand demiſe was ha- 


was of ſereral bend” tenementa prædicta, which, as it was urged, did not extend to 
cemites by both the demiſes, nor would it be good in caſe of a grant, and 
ces; the judgment is entire quod recuperet terminos prædict'; but per 
per Curiam Cur. it is well “ enough, and the judgment was affirmed. 
—_— . Comb. 190. Paſch. 4 W. & NM. in B. R. Moor v. Parndon. 
dendo ſin gula ſingul's. 2 Vent. 214. Moor v. Furſdon. S. C. and the plaintiff alſo ſet forth, 
that he entered into the premiſes demiſed to him by J. S. and J. N. in forma prædicta; and the Court 
held, that this is an averment that all was demiſed for five years; for that is the forma prædicta, and 
adjudged for the plaintiff in C. B. and that judgment affirmed in B. R. It was held that tao 
tenants in common leſſors muit make far leajes in ej ctment. And ud cum is well enough becauſe 
the ejectment is poſitive. Show. 342. Mich. 3 W. & M. Moor v. Furſden. | 
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e 36. If two tenants in common are diſſeiſed, their leſſee in eject- 
— de. ment muſt declare upon 729 ſeveral demiſes. Cumb. 213. Trin. 


clare upon $5 W. & M. in B. R. Per Eyres J. 
ſeveral 
leaſes of their ſeveral parts; but Williams J. contra, Cro. J. 166. Mantle v. Wollington. 


37. The demiſe was an the efſcign day of Hill. term, and the de- 
claratiom was of the [aire Hill. term, both which relate to the firit 
day, and ſo the action was brought before the title accrued, or at 
leaſt on tlie very ſame day; which cannot be, becauſe the law al- 
lows no frafioms of days. But, per Cur. this being after a ver- 
dict, the Ch. J. ſaid, that if the plaintiff in error would take ad- 
vantage of this matter, he ſhould have alleged diminution, and 
procured the original writ to be certified, and if that was return- 
able before the plaintiff's title, it would have been error. 
Carth. 288. Mich. 5 W. & NM. in B. R. Cook v. Darbyloa. 

38. Ejecment was brought as of the laſt term, and the demiſe was 
laid in Oflober, the tenaut docs not appears Holt ſaid, he would 

wet 


EjeUment. 


not grant a rule for judgment againſt the caſual ejeQor, There it 
appears upon the record, that the ejement was brought before title ac- 
crued, though the practice may have been fo. Comb. 345. Mich. 
1 W. 3. B. R. Clayton v. ; 

29. Ejectment of lands in Suffolk upon the demiſe of the cos po- 
ration of Bury. Upon not guilty pleaded, a verdict was given for 
the plaintiff. But it was moved in arreſt of judgment in C. B. 
that it does mt appear if en the record that the leaſe was by deed. 
And the prothonotaries there certified, that the practice was (not- 
withſtanding the common rule of confeſſing leaſe, entry, and 
ouſter, in ejectment) for things incorporeal, as tithes, or upon 
demiſes of corporations, to lay the demiſe by deed. But it was 
adjudged in C. B. that it was aided by verdict. And judgment 
was given there for the plaintiff, Upon which error was brought 
in B. R. and that judgment was afhrmed. And Holt Ch. J. ſaid, 
that at this day the caſe of 2 Cro. 613. SWADLING v. PIERs, is not 
law. Ld. Raym. Rep. 136. Hill. 8 & g W. 3. Partridge v. 
Ball. 
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Corth. 290. 
Patrick v. 
Ball. 8. E. 
and per Cur. 
fince the 
caſe in 2 
Cro. 613. 
the law is 
altered as 

to this point 
concerning 
declaratious 
in eject- 
ment. 
now they 
are grounded 
on fictions 
only. And 
plaintiff had 


For 


judgment, and affirmed in ertos. 


40. In ejectment, the plaintiff declared upon baus ſoveral demiſes 
habendum tenementa predifta, &c. by virtue wheresf he entered and 
avas poſſiffed, qucuſque the defendant entered in teneinenta, and the 
plaintiff expulit et amovit a termins ſus predifto inde nondum finito, &C. 
Mr. Northey moved in arreſt of judgment, that tencmenta præ- 
dicta was uncertain, and therefore ill, for it did not appear which. 
The fame of termino ſuo prædicto inde nondum ſinito, which 
makes the former objection the ſtronger, becauſe it complains but 
of one. But the Court held the firit to be well enough, and that 
it would extend to both; and as to the other, if it had been 
omitted, the declaration had been well enough, and therefore 
it would not hurt it. Judgment for the plaintiff, Ld. Raym. 
Rep. 561. Paſch. 12 W. 3. Slabourne v. Bengo. 

41, Per totam Curiam ; by the courſe of this Court there can be 
no alteration in the declaration in the iſſue from the firſt declaration de- 
livered, culy in the defendant's name. And a rule was made, that 
the iſſue ſhould be made according to the declaration delivered 
againſt the caſual ejector. Ld. Raym. Rep. 1411. Mich. 12 Geo. 
in caſe of Baſs v. Bradford, 

42. In cjeQment, the plaintiff declared of the manor of Quecu- 
borough, with the appurtenances, 400 acres of land, and common 
| paſture for all manner of cattle, and for the rectory and advowſen, 
with the appurtenances, and fer all, and all manner of tithes, and 
held good. Hill. 6 Geo. 2. B. and affirmed in error in the Ex- 
chequer Chamber, Trin. 8 & 9 Geo. 2. and afterwards in the 
Houſe of Lords, 10th March 1735. Doe (on the demiſe of Savil) 
v. Borlace. | 

43. In ejectment, the plaintiff declared of 100 acres of marſh, 
and one beafl-gate, with the appurtenances; after judgment a writ 
of error was brought, and the error athgned was, that the declara- 
tion was ill for the uncertainty what is meant by the word CH- 


gate } 2 
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gate); on the contrary, a caſe was cited where ſo many acres of 
(alder-carves) in the county of Norfolk, was held good, becauſe 
it was a term well known in that country. And in the cafe of 
Mrcalr v. Rox, Mich. 9 Geo. 2. fen acres of paſture, and cat- 
tle- gates, was hel good. The Court held the ejectment was well 
laid, and faid there was no difference vetween cattle-gate in the 
caſe of Rox v. Mrrcafr, and be allt-g ate in the preſent caſe z and 
that any name well vnveritood in the partic. Jar place to denote a 
certain fort or quantity ot land is good; ani per Lee Ch. J. ſo ma- 
ny acres of (mountain) in Ire! land; is good. And the judgment 
was ailirmed. Hiki, Li Cc. 2. . K. Venington v. Goodtitle. 


(R) Plea. Replication. 


Ebbe, cuſtodiwx by the rd; the defendant ſaid, that he 

1s tenant by 42 of courteſy of t. be [ame las 5 by which he entered, 

&c. the plain tif [id L ths and was ſpecta ") tailed to the feme and 

her fist baron, and te the heir of their — 2 b.dies; and a good repli- 
cation. Br. Ejectione, &e. pl. 12. cites 46 E. 3. 5. 

2. It is a good plea in abatement that the plaintiff has other 
ejectione firme pending for the ſame land in the Common Pleas. 
Mo. 5 39. pl. 710. Trin. 39 Eliz. Digby v. Vernon. 

Ancient demeſne is a good plea. 5 Rep. 105. Hill. 43 Eliz. 
C. B. Alden's caſe. 
4. In ejectment a man ſhall nr give colgur, becauſe the plaintiff 


| ſhall be adjudged in by title; adjudged per tot. Cur. Godb. 159. 


2 Brownl. 
128. Peto v. 


3. C. & S. P. adjudged. 


pl. 221. Mich. 7 Jac. B. R. Piggot v. Godden. 
5. Concord with ſetigfaction is a good plea in ejectment. 


Brownl. 133. Trin. 9 Jac. Pats v. Chitty. 
Codb. 14. pl. 193. S. C. * ed accordingly.—9 Rep. 77. be 


Peytoe's caſe, S. C. adjudged accordingiy. 
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6. Expiration f the term is no plea in ejectione ſirmæ; per Jer- 
min. Lat. 206. Trin. 3 Car. Dale v. Penbalerick. 

. In ejectment by A. againſt B. the Court was moved for C. 
that he will fave B. harmleſs, and prays, thit giving B. ſecurity 
to do ſo, B. may be ordered by rule of Court to plead as C. ſhould di- 
rect B. and that B. be not ſuffered to confeſs a judgment; per 
Roll Ch. J. it is out of the way lor you to give ſuch ſecurity, for 
there yet appeared no co/lu/ign, but you ſhall be made a party to 
defend = title, and then move again. Sty. 382. Paſch. 1653. 
Ricot v. St. John. 

8. If judgment in ejectment be ſigned in 2 country c2uſe for 
avant ef plea, but no poſſeſſion delivered, a judge, in his chamber, 
at any time before the aſſiſes, may compel the plaintiſf to accept a 

lea; but if poſſeſſion is delivered, he is without remedy z per 
Holt Ch. J. 2 Salk. 516. pl. 9. Mich. W. 3. B. R. Anon. 
9. In ejectment, plea of ancient demeſne was llowed to be well, 


without an affidavit to verify the fact, and ſuch plea had been be- 
| fore 


* 


. 


A1 „ *? 


— 


% * w 
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fore allowed to be good in EARIL. ContNGsBY's CASE. 2 Ld. Raym. 
Reps 1418, Trin. 12 Geo. B. R. Goodright v. Shuffil. 


| (S) Bar, 


I. A RECOVERY in one ejectment is a bar in another; per 

11 Anderſon Ch. J. eſpecially (as Periam J. faid) if the party 
relies on the eſtoppel. 3 Le. 194. pl. 242. Mich. 29 Eliz. C. B. 
Anon. 

2. Declaration of a park containing 60 acres, and the jury 
find but of 3o, adjudged againſt the plaintiff for the whole, 
N. B. The park was a thing entire. D. 115. b. pl. 67. Marg. cites 
29 Eliz. Baſkervill's caſe. | 

3. A bar in one ejectione firms is a bar in another for the ſame 
ejectment, but not for another or new ejectment. Mar. 59. 


pl. 92. Mich. 15 Car. Anon. 


4. If the plaintiff dies, the Court will ſuppoſe any other perſon 
of the ſame name to be the plaintiff, and they take notice judi- 
cially that the leſſor of the plaintiff is the perſon intereſted, and 
therefore they puniſh the plaintiff if he releaſe the action or the da- 
mages. Mod. 252. Trin. 29 Car. 2. C. B. Addiſon v. Otway. 


(T) Abatement. 


1. JF ejectment of ward be brought again/? two, and the one dies, 
yet the writ is good againſt the other; per Thirn. and Hull 
of the ſame opinion; for this is in nature of treſpaſs ; quod nota z 
by which Skrene, who pleaded this matter, imparled. Br. Ejec- 
tione, &c. pl. 2. cites 12 H. 4. 10. 
2. Ejectione cuſtod' of land in E. the defendant ſaid that the land 
1 in C. and not in E. Judgment of the writ, and plaintilF prayed 
leave to inquire a better writ. Br. Ejectionc, &c. pl. 4. cites 
14 H. 4. 16. 
3. In ejectione firm, the omiſſion of this clauſe, et bona & ca- 
talla querentis ad walen', &c. is not material, and the writ is good 


without this clauſe, Thel. Dig. 94. lib. 10. cap. 6. f. 17. cites 
Plowden, fol. 199. 228. 
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4 Le. 77. pl. 
163. Paſch. 
28 Eliz. 

C. B. Spring 
v. Lawſon, 
8. P. 


Such releaſe 
not allowed. 
Raym. 93. 
Hiil. 15 & 
16 Car. 2. 
B. R. Keyes 
v. Bradon. 
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4. Leſſee for years brings an ejeftione firme ; the leſſor, being but 


tenant for life, dies pending the writ ; the writ does not abate. The 
8 may have judgment and a writ of execution. Jenk. 293. 
pl. 38. 

5. If an ejectment be brought againſt tuo, and iſſue be joined, 
and then one of them dies, and a venire is awarded as to the tao de- 
fendants, and a verdict againſt tao, yet, upon ſuggeſtion of the 
death of one of them, upon the roll, the plaintiff ſhall have judg- 


ment for the whole againſt the other; cites Cro, J. 330. 274. 


Vol. IX. E e 2 Keb. 


3 J Is 8 * * 
. Ci 
3 ” 4. 


Tjctment. | 


2 Keb. 845. becauſe this action is grounded upon torts, which are 
ſeveral in their nature, and one may be found guilty, and the other ac- 
quitted ; per Cur. Lord Raym. Rep. 717. Hill. 13 W. 3. incaſe 
of Gree v. Rolle and Newell. 


(U) Verdict. How the Jury may find. 


I. Fe JECTIONE firmæ; the plaintiff declared of ejeFment of 109 
acres of land, and in evidence fhewed a leaſe of 40 acres only ; 
it was ruled to be good for ſo much as was compriſed in the leaſe, 
and for the reſidue the jury may find the defendant not guilty. 
Cro. E. 13. pl. 4. Hill. 25 Eliz. C. B. Guy v. Rand. 
But where 2. In ejectment, /uppo/ing the ejectment of ten acres, and the jury 
_ = was find the circumſtance but of four acres, the plaintiff recovered thoſe 
N four acres. D. 115. b. Marg. pl. 67. cites it as adjudged. Trin. 
ing bo 43 Eliz. B. R. Meredith v. Brown. 


acret, and 
the . feurd the difſeifin of 30 orly; it was adjudged againſt the plaintiff for the whole. But the re- 


porter ſays nota here, that the park was a thing intire. D. 115. b. Marg. pl. 67. cites 29 Eliz. Lady 
Batkervill's calc. 


3. In ejectment, the plaintiff declared on a /caſe of a meſſuage, 
ten acres of land, 20 acres of meadow, 20 acres of paſture, by the 
name cf one meſſuage and 10 acres of meadow, be it more or leſs, and 
upon not guilty pleaded, had a verdict, but nil capiat per billam 
entered, becauſe upon the matter diſcloſed by the plaintiff himſelf 
in the declaration, he cannot have his execution of the quantity 
found by the verdict ; for, in the leaſe there are only 10 acres de- 
miſed, and thoſe words (more or leſs) cannot, in judgment of 
law, extend to 30 or 40 acres, it being impoſſible by common in- 
tendment, and the rather, becauſe the land demanded by the de- 
claration is of another nature than what is mentioned in the per 
nomen, which goes only to the meadow, and the declaration to 
the arable land or paſture. Lelv. 166. Mich. 7 Jac. B. R. Anon. 

4. The declaration was of a fourth part of a fifth part, in five 
parts to be divided, and the title of the plaintiff, upon the evidence, 
was only of the third part of the fourth part of the fifth part, into five 
parts to be divided, which is only a third part of that which is de- 

C352] manded in the declaration; and it was ſaid that the plaintiff 
could not have verdict, becauſe the verdict, in ſuch caſe, ought 
to agree with the declaration. But, per Cur. the werdift may be 
taken according to the title ; and ſo it was. Sid. 229. pl. 26. Mich. 
16 Car. 2. B. R. Ablet v. Skinner. 


(W) Judgment. 
8 1 was forthwith given, becauſe the leaſe deter- 


mined the ſame day, and execution awarded immediately. 


Cro. J. 227. pl. 1. Mich. 7 Jac, B. R. Underhill v. Kelley. 1 
5 | 2. 


Ejetment. 
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2. If one ceparcenor brings ejectment for the while, the judg- 2 Bult. 186. 


ment ſhall be for the whole. Roll. Rep. 386. pl. 6. Trin. 
i4 Jac. B. R. Cooper v. Franklyn. 


S. . but 
reports that 
Judgment 


was given only for a metcty. 


3. Judgment in ejectment in C. B. was quad guerens recuperet, 
and the words quod defendens capiatur are omitted, and on this 
exception judgment was reverſed; for they ſaid in this judgment 
ſo entered, there is no return of damages, nor a capiatur, and ſo 
the king is cozened of the fine, and the defendant barred of 
bringing his writ of error. Sty. 346. Mich. 1652. Acton v. 
Ayres. 

4. In cafe of judgment againſt the caſual cjetor, there ought 
to be a /atitat ſued out againſt, and common bail filed for, the 
caſual cjector, and judgment was ſet aſide for want of it, 2 Show, 249, 
pl. 253. Mich. 34 Car. 2. B. R. Bouchier v. Friend. 

5. Affidavit of the delivery of a copy of a declaration in eject- 
ment to A. and B. tenants in poſſeſſion of the premiſes, or of part 
thereof. Ruled that there ſhould be judgment for ſo much as was 
in their poſſeſhon. Comb, 102. Paſch, 1 W. & M. B. R. Anon, 

6. To have judgment ſigned again? the caſual ejeftor all things 
muſt be very fair of the plaintiiF's ſide; for the defendant loſes 
his poſſeſhon by a fictitious proceeding z per Cur. 7 Mod, 150. 


Hill. 1 Ann. B. R. Anon. 


7. Ejectment to recover the poſſeſſion of the Duakers meeting- 
hauſe. None of them would receive the declaration, and the howe 
was open only on Sundays, and delivery 1s not good on that day 
ſo the plaintiff took a judgment by confe{jion of the nominal liſees but 
it was ſet aſide, becauſe it cannot be entered on his conſeſſion, 
which, in fact, is the confeſſion of the plaintiff himſelf, 
8 Mod. 109. Mich. 9 Geo. Cooper v. Beale. 

8. If tenant in poſſeſſion appears and pleads, and afterwards withe 
draws his plea, and confeſſes ud ment, the plaintiſf may enter 


judgment againſt the tenant in poilethon ; per tot. Cur. But 


whether he may in this caſe enter it againſt the caſual ejector, the 
Court was divided; adjornatur. 8 Mod, 118. Hill. 9 Geo, 
Smith v. Jones, | 

9. Error in Cam. Scacc. will not he upon a judgment in eject- 
ment againſt the caſual ejeftor. 8 Mod. 118. Hill. 9 Geo, Smith 
v. Jones. : 

10. judgment was in ejectment , i209 ſeveral demiſes of tav9 
ſeveral tenements, and the entry was grod recuperet termimum ſuum 
in tenement” predic, It was urged that it ſhould be taken red- 
dendo ſingula ſingulis; but if the plaintiff had two ſeveral terms 
in one and the ſame land, then poſhbly the judgment might not 
be right; and the judgment was affirmæd. Gibb. 83, pl. 11, 
T rin. 2 & 3 Geo. 2. B. R. Anon. 
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(X) What ſhall be recovered, and the Effet 
thereof. 


I. IN writ of ejeFione ciſſtediæ, the plaintiff ſhall not have judg- 
ment to recover the «vard and damage where the heir 1s within 

age, but to recover all in damages, and hall have ſeiſin of the land ; 
but at this day he thall recover pollethon of the land. Br. Ejec- 
tione, pl. 13. cites 30 E. 3. 11. 

Co. Litt. 2. In ejectment a term for years, the term expired before judg- 

285. . S. P. ment giver, Thouch the plaintiff cannot have judgment to reco- 
ver the land, yet he ſhall have pudement of damages; but other- 
wiſe it is in actions where frank-tenement is to be recovered; and 
plaintiff had judgment. Say. 28. pl. 66. Trin. 24 Eliz. Booth 
v. Ld. Cromwell. : 

It binds the 3. By a recovery in an ejectment the p is bound. 

_ oy 3 Le. 194. pl. 242. Mich. 29 Lliz. C. B. Anon. 

title in the plaintiff. 1 Salk. 258. Mich. 1 Ann. B. R. Withers v. Harris. 


4. Ejectment for 10 acres, and the jury find but of feur, plain- 
tiff ſhall recover the four acres. D. 115. b. pl. 67. Marg. cites 

43 Eliz. Meredith v. Brown. 
Cro.E. 234. 5. A. ſeiſed of land, purchaſes a houſe and other land, and 
S. C. Meſu- pulls down the houſe, and builds it fix feet bigger, which fix feet 
US, iz. is on his cu land, though the demandant has title but to part 
ſo much in of the houſe, part only being on the land demanded ; yet judg- 


length, and ment was that he ſhall recover the houſe. Lat. 62, 63. Paſch. 


ſo much in 


breadth, ac- 1 Car. Hems v. Stroud. 
cording to 


the ver dict. Poph. 14. 8. A 


He ſhall on- 6, If tenant in common ſeals a Teaſe in ejectment, he ſhall reco- 
| mae „ver but a moiety; per Hale Ch. J. Mod. 102. pl. 9. Mich. 
pr indvi , 25 Car. 2. B. R. Anon. 1 
and ſhall be 

put in poſſe ſſion of no more, and in ſuch caſe the ſheriff ſhall give the ſame execution as he would do of 
rent upon ailiſe. 12 Mod. 657. Hill, 13 W. 3. in cale of johnfon v. Allen, 


7. Ejectment for an acre of land in D. and S. and it lier only in 
D. yet plaintiff ſhall recover; if it be for an acre in D. and part of 
it lies in S. he ſhall recover what lies in D. if for a ⁊ohole acre, and 
be has title only to the 4th part, he ſhall recover the 4th part; arg. 
and not denied by the Court. 3 Lev. 334. Trin. 4 W. & M. in 
C. B. Goodwin v. Blackman. | | . 

8. Holt Ch. J. ſaid, that it was held in this Court in the caſe o 
BaDGER v. LL ovp, that the ainliſf might enter pending the writ of 
error upon the jude ment in ejefment, if he could find the poſſifſion 
empty, for the writ of error binds the Court, but not the right 
of the party; but he muſt take care that he do not enter with 


force. 2 Ld. Raym. Rep. 808. Mich. 1 Ann. 


Ejetment. 


(Y) Judgment ſtayed. q 


r. JUDGMENTS in ejectment againſt caſual ejectors for want 4 
J of an appearance, * be fet alide, and reſtitution granted, 1 
if no latitut hith been ſuzd out againit, nor common bail filed tor, ſuch \| 
caſual ejector, or nominal detendant, within 14 days after ſuch | 
appearance ; per Cur. L. P. K. 85. cites Trin. 4 W. & M. 
2. If notice in Ce! 'iectment be given 1 an under-tenant, and he This caſe 
does nit arnaint his landiprd therew ith, but ſuffers judgment to — 
go againſt im, the Court upon motion will not ſuffer execution Mich. 12 
to be taken out till the right be tried, 12 Mod. 211. Mich, (9% 2: Br p 
10 W. 3. Anon. Sie Wil n 


Clayton v. Boone. 9 


* judgment be againſt the caſual ejector, and it be made 
appear that 0 declaraticn Was rightly erved, the Court will ſet it 
alide ; and it at common law an ejectment had been againſt one 
tat had nothing in the land, and upon judgment againft him 
another is turned out of poſitions there was no remedy for the 
right owner but treſpaſs or a writ of deceit; and this ſtill is all the 
certainty a man has of his poſſcihon; and now all we can do 

is to ſet ſuch recov ery aſide, and to puniſh the offender; per Holt 
Ch. J. 12 Nod. 055. Hill. 13 W. 3. in cafe of Gree v. Rolle. 

4. But upon dai that dejentant was a ſoliier, and fo intitled 
to nr2teflicu by law, it was ordered that he ſhould give ſecurity for 
he; yment of the rent tor the future. To Mod. 483. Hill. 3 Geo. 1. 
B. R. Smith v. Parkes. 

To The Court uſu; ally lays proceedings in ejectment, on reaſons 

ablo terms, at any time betore execution executed, and where the 
ejectment was for noupayment of rent, the plaintif had judgment; 
but the proctedings were ſtayed on bringing in the rent and cgſte 


within three ms. 8 Mod: 345. Hill. 11 Geo. Philips v. Doe- 


little. 
(Z.) Writ of Error. 

: I: IN ejectment, the plaintiff declared of a /eaſe of the 4th part of ro. E. 290. 
| . en houſe in N. in four parts ie be divided, by force of which he pl. 10. Hill. 
entered into a tenement parceP predic, and was inde poſſe/Jienatus till 2 = 
} the defendant did eject him de tenementis predi?, whereas he ought S. P. in caſe 
to ſuppoſe the entry in the fourth part, and the ejectment of the of Warnford 
f 4th part; the Court ſaid, de tenementis prædict' ſhall not be in- Haddock 
f | tended the whole tenement, but of the 4th part, and the judg- f 
1 ment aſſirmed. Cro. E. 286. pl. 3. 34 Eliz. B. R. Rawſon v. i 
t Maynard. 
h 2. A brit of error may be brought before the writ of inquiry be 0 


returned in an ejectment, for in that action the judgment is com- 
pleat 2t the common law before it be returned, for the judgment 
Ee 3 


Ejettment. 


is but to gain poſſeſſion, and ſo it is in dower; but otherwiſe, in 
treſpaſs, Where damages only are to be recovered, for in ſuch caſe 
the judgment“ is not perfect till the writ of inquiry is returned, 
nor can be made up before, as in the principal caſe it may; per 
Roll Ch. J. Sty. 109. Trin. 24 Car. Glede v. Dadeney. 

3. In an ejectione firmæ, if the writ of habere facias paſſeſſionem 
contains more acres of land than are expreſſed in the declaration it is 
_ per Roll Ch. J. Sty. 238. Mich. 1650. Lumley v. 

evil. 

4. 16 & 17 Car. 2. cap. 8. f. 3, 4. Execution ſhall not be flayed 

writ of error upon any judgment after verdict in ejefione firmæ, 
wnleſs the plaintiff in ſuch writ become bound to the detendant in 
ſuch a ſum as the court e «whom the writ is directed ſhall think fit ; 
that if the judg ment be affirmed, or the writ diſcontinued in his de- 
fault, er he be nonſuit, he will pay ſuch damages and ſums of money, 
to gſcertain which, a writ of inquiry ſhall i ue te inquire of the meſne 
profits, and damages by waſte done, after the firſt judgment as ſhall be 
| awarded, and cofts of ſuit. | 

The Court 5. A. had judgment in ejectment in C. B. and execution of his 
_ no Gamayges and cle. B. brings error, and the judgment is affirmed. 
reafn tor Whereupon A. prays his % for his delay and charges, but could 
tach citinc- not have them; for no coſts were in ſuch caſe at common law, 
ang og and the ſtatute 3 H. 7. 10. gives co/ts only where error is brought in 
B. R. Fer- delay of execution. 80 19 H. 7. 20. and here, though he had nor 
guſon v. execution of the term, yet he had it of bis coſts. Vent. 88. Trin. 
Raulinſon- 22 Car: 2. B. R. Foot v. Berkley. 

6. After a recovery in ejectment, the bringing a writ of error 
is 219 bar 10 an action of zreſþaſs for the meſne profits, but that it may 
be brought pending ſuch writ of error. 12 Mod. 138. Mich. 
9 W. 3. Donford v. Ellis, 


(A. a) Of confeſſing Leaſe, Entry, and Ouſter. 


1. FF the lzaſe is defective, we can give no judgment, and the rule 

of Court does not bind the defendant to confeſs the leaſe 

otherwiſe than you have made it; per Roll Ch. J. Sty. 343. 

Mich. 1652. Theobald v. Conqueſt. | 

Yent. 332. 2. In ejectment, the leſſor of the plaintiff had title to enter for 
Trin- 3a. a condition broken for non-payment of rent, Leaſe, entry, and ouſter, 


Car. 2. ch . 
Comin. Was confeſſed, and the Court was moved, that in regard the leſſor 


glined to the had ſuch a ſpecial title, and no eſtate until entry, whether ſuch 
cuz; an entry ſhould be /upplied by the general confeſſion, or that there 
though ſhould be an actual entry: and held that it ſhould be ſupplied by 


Hale ves 

{aid to be of the general confeſſion. Vent. 248. Mich. 25 Car. 2. B. R. 
another ori- Anon. | | 

DOR, —— . 7 
1 Salk. 259. pl. 13. March 26, 3702. held by Holt Ch. I. at the afſiſes, that in ſuch caſe entry and 
outer i; not neceifary ; though it had been held otherwiſe before the time of Hale Ch. J-. 
2 1.4, Raym- Rep. 750. S. C. ruled by Holt Ch. J. accordingly, though he ſaid he formerly doubted 
of it, and reſerved it as a point for his opinion, and cauſed it to be moved in B. R. where the other 


| Judges held that the general conteilion of entry by the defcndapt was good enough. If 
Y Z» 


Ejeltment. 


3. If A. lets to B. and B. lets to C. to try the title, the confeſ- 
ſion of the leaſe, entry, and ouſter, extends only to the leaſe made 
*to C. and not to that to B. Per Hale. Vent. 248, Mich. 
25 Car. 2. B. R. Anon. | 


is the title, but per Cur. it ſhall be int:nd.d that they entered till the contrary be proved 
part. Sid. 223. pl. 12, Mich. 16 Car. 2. B. R. Langhorne v. Merry. 


4. Where the defendant in ejeclment appears, and confeſſes leaſe, 
entry, and ouſter, that ſhall be ſuſſicient to prove an actual entry in 
any caſe where an actual entry is required; and fo Scroggs ſaid 
it was always held by Ch. J. Hale, becauſe it ſhall be taken an 
entry to all intents. Freem. Rep. 468. pl. 643. Trin. 1678. 
Winch v. Huddleſton. ; 

5. In an ejectment, where there are divers defendants which are 
to conſeſs leaſe, entry, and ouſter; if every one do not appear 
at the trial, the plaintiiF cannot proceed againſt the reſt, but muſt 
be nonſuit, Vent. 355. 'Trin. 33 Car. 2. B.R. | 

6. For not appearing at the trial to conſeſs leaſe, entry, and 
ouſter, there was judgment againſt the caſual ejector, but ſet aſide, 
becauſe no bail was filed. 2 Show. 201. Paſch. 34 Car. 2. B. R. 
Honor v. Gale. | 

7. Where an entry is required, and even neceſſary, the confe/- 
kon of leaſe, entry, and ouſter, does /upply it (though no actual 
entry). Per Scroggs Ch. J. who ſaid it was the opinion of all the 
judges. Show. 201. pl. 204. Paſch. 35 Car. 2. B. R. Honor 
v. Gale. 

8. Eyres J. much doubted whether the rules of confeſſing leaſe, 
entry, and ouſter, be good in an inferior court, but they ſhould 
proceed the ancient way. Cumb. 208. Trin. 5 W. & M. in 
B. R. Anon. 

9. Ejectment for two meſſuages, two gardens, 70 acres of 
land, 15 of meadow, and 30 of paſture, in D. The plaintiff de- 
livered declarations to two tenants only, and as to the lands in 
their poſſeſſion, the defendant entered into the common rule, but 
becauſe he had made ſeveral ſmall purchaſes in that pariſh, and 
the plaintiff claimed only 20 acres lately granted to him by leaſe 
from the biſhop of Glouceſter z therefore he moved by his coun- 
ſel, that he plaintiff might give a note in writing before the firſt day 
of the next term, what lands in particular he claimed, and where 
ſuch lay, and in whoſe poſſeſſion, &c. or otherwiſe that he might 
not proceed to trial at next aſſizes; for, defendant not knowing 
what lands plaintiff would claim, could not tell what purchaſe 
deeds to produce at the trial; ſed non allocatur. 4 Mod. 214. 
Paſch. 5 W. & M. in B. R. Gwynn v. Pie. f 

10. In ejeftment, the demiſe by the leſſor of the plaintiff to the 
plaintiff 2vas /aid to be the 27th of April 1697, which time was not 
come at the time of the trial; but the tenant had entered into the com- 
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This rule 
does not ex 
tend to con- 
teſs aftual 
entry upon 

a leaſe which 
of the other 


2Vent. 1958. 
Trin. 2 W. 
& M. in C. 
B. Fagg v. 
Roberts, 8. 
P. and coſts 
taxed for the 
defendants. 


mon rule to confeſs leaſe, entry, and ouſter ; and the Court compelled 


the defendant to confeſs leaſe, entry, and ouſter, otherwite the 
plaintiff would have been nonſuit, and then he would have had 
judgment againſt the caſual ejector; although it was objected, 


Ee 4 that 
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that the plaintiff could not have judgment, though the verdict 
were found for him. Ruled, by the Court of B. R. upon a trial 
at bar. Ld. Raym. Rep. 728, 729. Anon. cites Mich. 8 Will, 
B.R. 8 | 
pt tif 11. In caſe of tenants in common, there muſt be an actual ouſter 
ene enters of one by the other, or elſe he ſhall not be compelled to confeſs 
only upon leaſe, entry, aud ouſter. Per Holt. 7 Mod. 39. Trin. 1 Ann. B. R. 
anocher A £ 5 2 
. ' 4 noi. . 
claming * 8 
as tenant in common, and the other brings an ejectment, it will be hard to enforce the“ defendant who has 
done nothing, but as te ant in common, to conſeſs leaſe, atty, and ouſter. Per Cur. 12 Mod. 657. 
Hill. 1; W. z. in caſe of ſohnſon v. Allen. | 
EE | | 
ET] - : | 
| 12. In ejectment, if defendant has 2 regular notice of trial, the 
way is not to confeſs leaf, try, and ouſter, but to oppoſe judg- 
ment againſt the caſual ejector. 7 Mod. 118. Mich. 1 Ann. 
B. R. Anon. | | 
13. If defendant will not appear, and confeſs leaſe, entry, and 
ouſter, the courſe ig to call him and his attorney, if he be within 
the rule, and then to call the plaintiff himſelf and nonſuit him, 


and then upon return of the poſtea judgment will be given againſt 


the caſual ejector; and the maſter will tax coſts upon the rule for 
conteſſing leaſe, entry, and ouſter; and if theſe are demanded of 
the defendant and not paid, the Court on affidavit will grant an at- 
tachment. 1 Salk. 259. pl. 14. Trin. 2 Ann. B. R. Turner v. 
Barnaby. 
17 plaintiff 14. In ejectment againſt ſeveral, if me confeſs leaſe, entry, and 
ſhews title, guffer, and cthers do not, tlie plaintiff may go on as to the former, 


he ſh te- . . . 
Serin and be nonſuit as to the latter; but the cauſe of the nonſuit mutt 


_ wholeagainſt be exprefſed in the record, viz. becauſe thoſe defendaiits would 
the other; not confeſs leaſe, &c. and on the return of the poſtea the Court 


r Hot 0 S 2 gf E 
no 1. 12 would be informed what lands were in the policihon of thoſe de- 


Mod: 655. fendants, that the judgment might be entered agaiiiſt the caſual 
a e ejector 25 to them. 2 Salk. 456. pl. 6. Paſch. 4 Ann. B. R. 
entry, ans Greeves v. Roll. 

outer, for a: | 

ef the premiſes as are in bis poſſeſſion, the jury ſhall inqui-e aga'nft him alone for fo much, and {f ;Ge 
ether 414 not appear, or not confels, &c. there ſhall be judgr-nt for ſo mvcn of the premiſes as are in 
his pofi-flion judgment againit the catual ejector; per Holt Ch. J. 12 Mod. 656, Hill. 13 W. 3. 
in c2ſe of Cree v. Roil.o—C brought an ejectment againſt S. F. and C. F. appear:d, and corfiffed 
leate, catry, and gufter 3 S. and G. did not appear, nor confels leaſe, entry, and cutter ; upon which, 
by the direction of Holt Ch. J. at the ſummer aiſizes at Horſham in Suſſex, 12 W. 3. a werd way 
given by the jury for the plaint'ff againſt F. generally ; and verdict was given againſt the plaintiff for S. 
and G. and indorſement was made upon the poſtea that this verdict was for S. and G. becauſe they did, 
not appear and confers leaſe, entry, and outter , and for this reaſon that they ſhould not have coſts again{t 
the p'aintif, and that the plaintiff ſhould have judgment againft the caſual czefor for ſuch lands as ele 
in the poſſeion of S. and G. Lord Raym, Rep. 729. Claxmore v. Searle & 4. 


For more of Ejectment in general, ſee other proper titles. 
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Election. ] 


(A) In what Cafes an Election is given by Law. Fol. 725. 
Cn pmmmnd 


ey pA : | ME 25 Mo. 81. if 
ſs. FE A. ſeiſed in fee , 109 acres, enfe: s B. of 18 of the 100 * iz 
res ( TE aſſrgning which of the 100 acres he n- Bullock ve 3 


feoffe:! iim of \ to Halil te B. and his heirs at eleftion of B. and his Burdett, 


heirs 2when he pleaſe ; this is a void feoffment ſo that this cannot be oa 


made good by any election, becauſe a /ivery cannot operate in fu- And. 11. 1 
turo, but ought to paſs the freehold preſently or never, and there- Pl. 24. S. C. * 
fore tlie feolfment void. D Eliz. 28 djudged adjudged. — | 
ore the teottment void. v. 11 EhZ. 281. 19. adjudged. ] Bendl. 148. 


pl. 206. S. C. adjudged — S. C. cited per Curiam, 2 Rep. 36. b. Hob. 174 cites S. C. 

; *[358] 

2. If a common perſon grants to the mayor and burgeſſes of C. gut it nuch 
the moielj of a yard land in a great waſte ⁊uithout certainty in what grant be 

part of the waſte they ſhould have the ſame, or the ſpecial name made >; the 


of the land, or how it was bounded, or without any certain de- — K 


ſcription of it, ſo as the ſame ought to be reduced to certainty for the un- 
by election, the corporation muſt not make their election by at- certainty. 


torney, but aſter they are reſolved upon the land they muft make a * king 


ſpecial warrant of attorney, reciting the grant to them, and in what grant. 120 
part of the ſaid waſte their grant fhould take effec, eaſt, weft, Sc. or my of = 
by buttals, Sc. according to which direction the attorney is to ind he 24 
enter, &c. Le. 30. pl. 36. Trin. 27 Lliz. B. R. in Sir Walter quod dam- 
Hungerford's calc. | num 18. 

turns, that 
it i« not to his damage, and that the waſte contains 300 acte, there nothing paſſes, for it is uncertain 
which 120 acres were intended, and the party ſhall not have any election again the king: all which was 
agreed upon evidence to the jury. Noy, 29. Brand v. Todd. 12 Rep. 86. IIIn. 9 Jac. in the 
Court ot Wards in Stockdale s caſe, S. P. 


3. Sir R. H. bargains and ſeils to three perſons ſeveral manort, 2 And. 202. 

(which are part in demeſnes, part copyhold, and part in leaſe for years 2 9 

with rents reſerved) and the reti Haus and remainder of them with e 
all rent reſerved haben. l ther and their aſſigns after the death of by tue death 
Sir R. H. for 17 years, Fc. Afteraards Sir R. H. covenants to 2 R H. 

' ſank ſeiſed of the premiſes to the uſe of himſelf for life, and to the heirs \, tale the 
of his body, and dies; no attornment is made to the bargainees. Re- land in leaſe 0 
ſolved, the bargainees have an election to take this as a demiſe at W attorn- ö 

» , . ment be de- 
the common law or by bargain and fale by 27 H. 8. without at- termined, 
tornment; and though the leſſees or bargainees have entered gene- yet now they 
rally, yet their election remains to them ſtill notwithſtanding the — 
death of the leſſor and the alteration of the eſtate by the ſecond in- Poph = 


denture; for they had an intereit in them preſcgtly. 2. Rep. 35. b. pl. 2. S. C. i 
| 36. a. | | 
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& S. P. 
held accor- 
cingly by 


Popham and Anderſon, and therefore if the bargainees after Sir R. 's death would elect to take it by way 


Election. | 
36. a. Paſch. 37 Eliz. in the Court of Wards. Sir Rowl. Hay- 


ward's caſe. | 


of bargain and fa'e, they ſhall have all the reverſions, remainders, rents, and ſervices, as well as the land in 
poſſethon, executed to them by the ſtatute of uſes; and of the ſame opinion were all the juſtices in Trin. 


term fol wing upon their meeting at Serjeant's Inn for another great cauſe. 
by Hobart Ch. J. as refolved. 


; Hob. 159. S. C. cited 
Lutw. $03. Trin. 10 W. 3. S. C. cited by Powel J. that uber 


en eleFion is coupled toitb an intereſt, ſuch electian is deſcendible. 
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4. If the tenant in ſecage holds by fealty and 105. or a pair of 
gilt ſpurs, if the heir be not, %% ſoan as conveniently he may, all 
circumſtances conſidered, after the death of his anceſtor, ready upon 
the land to pay his relief, the lord may diſtrain for which of them 
he will; for upon default of the tenant, the election is given to the 
lord. 2 Roll. Abr. 519. Tenure (L), pl. 7. cites Co. Litt. 91. 


(A. 2) Rules and Notes, as to Election. 


1. FF your af may work two ways, both ariſing out of your intereſt, 
election is given to the patient, to uſe it either way, but not 
both ways to one entire thing and one entire act. Hob. 159. cites 
2 Rep. 35. 37 Eliz. Sir Rowland Heyward's caſe. 5 
2. If the act will work two ways, the one by an intereſt, and the 
ether by authority or power, and the act be indifferent, the law will 
attribute it to the intereſt and not to the authority. Hob. 159. 


in pl. 193. Mich. 10 Jac. 


3. But where intereſt and authority meet, if the party declares 


clearly that his will is that this act ſhall take effect by his autho- 


rity or power, there it ſhall prevail againſt the intereſt, for modus 
& conventio vincunt legem. Hob. 160. : 2 
4. And though the party doth not make an expreſs declaration, 
et if his act do import a neceſſity to work by his power, or 
elſe to be wholly void, the benignity of the law will give way 
to effect the meaning of the party. Hob. 160. in caſe of Colt v. 
Glover. | | 
5. When election creates the intereſt, nothing paſſes till elec- 
tion, ſo where no election can be, no intereſt can ariſe. Hob. 174. 


Hill. 12 Jac, in caſe of Stukely v. Butler, 


(B) Who ſhall have it. 


ſr. F a man leaſes land for years, reſerving weekly nine quarters of 


wheat, or the value thereof, as it ſhall then be ſold in the 
market of W. if the leſſee pays neither of theſe at the time ap- 
pointed, the leſſor may have his action at his election for the 
wheat only, or for the value only, for though the leſſee might 
have paid any of them at his election at the day, yet after the 
day the law gives the clection to the leſſor. Tr. 3 Ja. B. R. be- 
tween Lord DEN NT AND PARNELL, adjudged.] _ 

2. 


| 
e 
1 
e 


Election. 


C2. If a man bargains and ſells 300 cords of wood out of his words 
to another and his aſſigns, 2 be perceived by the appointment of the 
bargainor, if the bargainor does not aſſign it within a convenient 
time after requeſt made by the bargainee or his grantee, they may 
take it without appointment. Co. 5. Palmer, 24. b. reſolved. 
P. 43 El. B. R.] 


Baſſet v. Maynard, S. C. adjudged for the aſſignee of the bargainee ; for the bargainee h 
before the appointment by the bargainor, which intereſt he may aſſign. 
Baynard, S. C. but not clearly reported. 
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Mo. 691. 
Pl. 955. 
Maynard v. 
Baſſet, S. C. 
but S. P. 
does not 
fully appear. 
— r̃ro. E. 
819. pl. 14. 


ad an intereſt 
Noy, 32. Baſſet v. 
S. C. cited Jo. 276. that there is ns diverſity where 


the word is to be taken per wiſum, or er viſum & all:cationem ; tor in both caſes upon requeſt made and 


refuſal the party may take them without view or delivery. 


3. When a thing is granted, or concludes conditionally, as 208. 
per ann. or a robe price 208. to be paid at ſuch a day, there at the 
day the debtor may pay the one or the other at his election; but 
if he does not pay at the day, the creditor, or the grantee, after 
the day, has election to demand the one or the other; per 
Cateſby, quod Moyle and Littleton J. conceſſerunt. Br. Dette, 
pl. 112. cites 9 E. 4. 36. 

4. A man Har three daughters, and covenants with J. S. that he 
Pall have the diſpofuticn in marriage of one of them ; the election is 
in the father of which of the daughters the other ſhall have the 
marriage, and he is not to deliver the daughter till requeſt ; but 
upon requeſt he is to deliver the daughter to J. S. otherwiſe he 
cannot have the effect of the covenant ; held by all the juſtices. 
Mo. 72. pl. 197. Trin. 6 Eliz. | 

5. If A. grants 1000 cords of wood to J. S. to be taken at the elec- 
tion of J. S. and the grantor or a ſtranger cuts any trees, J. S. the 
grantee cannot take them, but muſt ſupply his grant out of the 
reſidue. 5 Rep. 25. a. Paſch. 43 Eliz. B. R. the ſecond Reſo- 
lution in Sir Tho. Palmer's caſe. | 
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Dal. 73, 
pl. 55. S. C. 
in totidem 
verbis. 


S. C. cited 
Vent. 271. 
Trin. 27 
Car. 2. B. R. 
in caſe of 
Motteram 
v. Jolly, 
where the 


caſe was that A. covenanted with J. S. that J. S. ſhould elect 20 of the beſt trees out of his wood to be 
taken within 11 years; and the breach was aſſigned, that the defendant had cut trees within the time; 
upon which it was demurred and relied upon the ſecond reſolution in 5 Rep. Sir Thomas Palmer's caſe. 
But here the Court were of opinion for the plaintiff, for by the covenant he has 11 years time to 
elect, and by cutting any trees in the mean time, the latitude of his election is abridged. And Hale 


laid that the caſe in 5 Rep. theie if the grantee can have the number of his cords of wood, he has the 


effect of his grant ; but trees differ in value exceedingly from each other, 


6. Note, as to elections theſe diverjities following; 1ſt, When 
nothing paſſes to the 8 or grantee before election to have the one 
thing or the other, the election ought to be made in the life of 
the parties, and the heir or executor cannot make election. But when 
an eſtate or intereft paſſes immediately to the feoffee, donee, or 
grantee, there election may be made by them, or by their heirs 


2 Rep. 36. 
b. 37. a. 
Paſch. 37 
Eliz. in the 
Court of 
Wards, in 
Sir Rowland 
Heyward's 


caſe, S. P. 

in a nota by 

the reporters 
7. 2dly, When one and the ſame thing paſſes to the donee or grantee, 2 Rep. 37. 

and the donee gr grantee has election in what manner or degree he 2. S. P. 

will take this, there the intereſt paſſes immediately, and the party, 

his heirs or executors, may make election when they will. 

Litt, 145. a. | 


or executors, Co. Litt. 145. a. 


8. 3dly, 
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2 Rep. 37. 
a. J. P. 


® 2 Rep. 
37. 4. S. P. 
Cites 9 E. 4. 
36. b. L. 5 
E. 4. 6. b. 
11 E. 3. 
Annuity, 
27. and 11 
AT. pl. S. 
29 All, 58. 
3 E. 3. tit. 
Aſſiſe, 175 
43 E. 3 
tit. Bair, 
194 


2 Rep. 37. 
a. S. P. 
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In Marg. 
eites F. N. 
B. 122. (E) 


2 Rep. 37. 
b. S. P. 


Elettion. 


8. 3dly, When e/e7:on is given to ſeveral perſons, there the firſt 
election made by any of the perſons ſhall ſtand. Co. Litt. 
145. a. 

9. Athly, In caſe an election be given of t209 ſeveral things, al- 
ways he vieh is the firſt agent, and which r to do the firſt 
af, ſball have the electiun. As if a man grants a rent of 20s. or a 
robe to one and to his heirs, the grantor ſhall have the election; 
for he is the firſt agent by payment of the one, or delivery of the 
other. 50 if a man makes a leaſe rendering a reut or a robe, the 
leilce ſhall have election, cauſa qua ſupra, and with this agree 
the books in the margin. But if give unto you one of my horſes 
in my ſulli, there you thall have the election, for you {hai} be firſt 
agent by taking or fei- ure of one of them. And if one grant to 
auother 20 /cads of hazil or 20 loads of maplc ts be taken in his 
wid of D. there the grantce thall have election, for he ought to 
do the firſt act, viz. to fell and take the ſame. Co. Litt. 145. b. 

10. 5thly, When the thing granted is of things annual, and are 
to have continuance, there the election remains to the grantor (in 
caſe where the law gives to him elcclion) as well aſter the day as 
before, otherwiſe it is when the things are to be performed unica 


vice; and therefore if 7 grant to another for life an aiinitiity or a robe 


at the feaft of Eafter,. and bath are behind, the grantee hy 2h to bring 


his writ of annuity in the digunaive ; for if he brings his writ of 
annuity for one only, and recovers, this judgment ſhall determine 
his election for ever; for he ſhall never have a writ of annuity 
afterwards, but a ſcire facias upon the ſaid judgment. Which 
reaſon Fitzhervert in his Natura Brevium not obſerving, held an 
opinion to the contrary. But if I cortraft with you to pay unto you 
20 C. or a rabe at the feaſt of Eafter, after the feaſi you may bring an 
action of delt for the ane or for the other. Co. Litt. 145. a. 

11. 6thly, The fete by bis aft and wrromg may bis election, 
and give the ſame to the feoffor; as if one infos another of two 
acres, is have and to hold the one for life, and the cther in; tail, and he 
betrre election makes u feoffment of buth, in this caſe the feotior ſhall 
enter into which of them he will for the act and wrong of the 
feoffec. Co. Litt. 145. a. 

12. If a man gives to another the beſt horſe in His flable, the do- 
nor here ſhall have the election. In caſe of a heriwt, the ſame is 
to the beſt beait, here he who is to have the benefit of the 
ſame, is to have the election, and that ſhall be ſaid to be the 
beſt, which he thinks to be the beſt. Per Fleming Ch. J. 2 Bulſt. 
9. Mich. 10 Jac. in cate of Billingſly v. Hornby. | 

13. If a ſalebe of 500 /lacks of word out of 700, the buyer in this 
caſe may chooſe ; but it it be of 500 to be ſet out by the ſeller, 
the ſetting out would be a condition precedent; per Cur. 7 Mod. 88. 
Mich. 1 Ann. B. R. in cafe of Grips v. Ingledew. 

14. A man onves money by bend, and alſs by award, ſuppoſe 20 l. 
by each, and he pays one 20 l. it ſhall be upon which of both he 
pleaſes ; for he, and not the receivers, is the firſt agent. Quære. 
7 Mod. 123. Hill, 1 Ann. B. R. Stracy v. Saunders. 


RS a... 


Election. 


(C) Who may elect, [and en.] 


Dl. JF a man levies a ine come ceo que il ad ſe ſon done 1 an Mo 102. 


houſe and 109 acres of land in D. where he hath there an houſe = op 
and 118 acres, the conuſee may elect which 100 acres he will have, per Curiam. 


for the election is given to him by the fine. M. 37 EL B. R. P. 280. 


between Mokkis AND Levesay, agreed. ] >. Marys 


pl. 17. cites 
S. P. ruled in the Court of Wards, 21 Eliz. in the caſe of Evans v. Mitton. Mo. 84. S. P. 
accordingly by Weſton, but Dyer denied this cafe, and vouched 12 II. 7. and the caſe of the manor of 
Sour for his purpoſe, which wis proved according to the intention of the party by circumſtancee; but 
Weſton put this diverfity, that if leſſee for life be of 100 acres, and the leſſor grants the reve:fion 
of 20 ot thoſe acres by fine, the grantee ſhall compel the leſſee to attorn for which 20 acres he 
pleaſes by quid juris clamat ; but if the grant be by decd, then it is in the leſſee's election to attorn for 
which 29 actes the leſſee pleaſes. — Mo. 602. pl. 832. Hill, 41 Eliz. C. B. Marſhall v. Marſhall 
adjudged, that where a fine was levied of five yard land, with a proviſo, that if the feme ſurvived her 


baron the ſhould have a yard and half thereof for her life without ſhewing what certainly, after the 


baron's death, ſhe being ceſty que ule, ſhall have election. 


[2. But in the ſaid caſe, if the canuſee renders it back to the co- 
nuſor for certain years, the conuſor hath the election given him 
which 100 acres he will have, and he may elect. M. 37 EL 
B. R. between Mokris anD LEvesar, per Curiam. ] 

[3- If a man gives 7409 acres to one, 79 hold one for life the other 
in fee, the donee hath election. Com. RENEGAR AND Fog. 6. b. ]. 

[A. If a man levies a fine come cco, &c. of an houſe and 100 [ 362] 
acres of land in D. {where he hath there 118 acres ) and the conu- 
ſee renders to the chnufor for 100 years, and after the conufor dies, his 
executor may elect which of the 100 acres he will have, becauſe 
this was a thing in intereſt in the teſtator. M. 37 EL B. be- 
tween Mokrk1s axnD LEvEesar, agreed per Curiam.] 

5. If a man gives one of his horſes to A. and B. and after A. 
dies, yet B. may elect, becauſe this was a thing in intereſt in them, 
and no expreſs election limited. Mich. 37 El. B. between 
Mokkrs AND LEvesay, per Curiam.] | | — 

[6. But if a man gives one of his horſes to be elected by A. and B. Fol. 7226. 
if A. dies before election, B. cannot elect. M. 37 EL B. between 
MonkRis AxpD Ltvesay, per Curiam. ] 1 

7. In caſe of two grantees, the fir/t named ſhall have election. 

Mo. 85. in pl. 215. Paſch. 7 Eliz. C. B. 

8. Feoffment of a houſe and 17 acres of land, parcel of a waſte, Bendl. 148. 
the feoffee, and not his heirs, muſt make his election, or elſe the — 
grant is void. Hob. 174. cites D. 281. 10 Eliz. Bullock's caſe. Ma. 

| | $1. pl. 215. 


And. 11. pl. 24. S. C. agreed that the election by the heir 
d. C. cited 2 Rep. 36. b. per Curiam. 


Bullock v. Burdet, S. C. adjudged. 
was not good. 


9. Upon gates executed to 1/o5 of a thing uncertain, the Court 
thought that the election ought to be made by the feoffee or co- 
nuſee to the uſe, and this as well fince the 27 H. 8. as before 
becauſe elections being given to the grantees for their benefit, 
the feoffee before the 27 H. 8. was the ſole party who was 
intended to be benefited by the grant in judgment of the common 
| g law, 
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law, and ceſtuy que uſe had no intereſt but ſuch as the Chancery 
allowed in conſcience, and now ſince 27 H. 8. ceſtuy que uſe has 
the poſſeſſion in ſuch quality and form as he had the uſe, and if 
he had not the uſe till election, he ſhall not have the poſſeſſion 
till election, and if the election was not incident to his uſe before 
27 H. 8. it is not given to his poſſeſſion ſince 27 H. 8. But quære, 
for in the principal caſe the election is limited to the uſe, and ſo 
that the poſſeſſion of all paſſes to the feoffees, and the uſe is diſtri- 
butory by election, and therefore it ſceme reaſonable that he, wwho is 
to take the uſe, is to make the election. Mo. 102. pl. 247. Mich. 
16 & 17 Eliz. in Calthrop's caſe. 

10. Sir T. S. was ſeiſed of a manor, and aliened the manor, ex- 
cept one cloſe, parcel of the ſaid manor, called N. and there were 
tub cloſes, parcel of the ſaid manor, called N. the one containing 
nine acres, the other three acres. The Court held, that the alienee 
ſhould not chuſe which of the ſaid cloſes he would have, but the 
alienor or feoffor ſhould have the election which of the ſaid cloſes 
ſhould paſs. Le. 268. pl. 360. 20 Eliz. C. B. Sir Thomas Lee's 
caſe. | 

11. If a man deviſes ?w09 acres of land out of four acres lying to- 
gether, the deviſec ſhall have election. D. 280. b. Marg. pl. 17. 
Cites 40 Eliz. Marſhal's caſe, | 

12. If a man /ſe!ls trees growing upon his land, excepting ſix 
oaks, the exceptor is to have the election, and if there be a time 
limited, he muſt do it during ſuch time, but if he lip the time; 
then the other ſhall elect ; but where 9 time is limited, and ven- 
dor does not elect which he will have left ſtanding, it is doubtful 
if the other may elect ; but it is clear, that if the grantee requeſts 
vendor to make his election, and vendor refuſes to elect, the vendee 
ſhall elect, leaving the number of trees excepted for the vendor; 
but where no requeſt is, nor time limited, it is doubtful if vendee 
may do fo; agreed by the juſtices. 2 Bulſt. 7. Mich. 10 Jac. 
in caſe of Billingſley v. Herſey. 

13. A. leaſes to B. 40 acres, parcel of 60, and before B. makes his 
election B. dies ; and the queſtion was, whether this leaſe was not 
yoid by the death of B. or whether his executor might make his 
election? The Court held, that an election might be made by 
the executor, and diſtinguiſbed between the caſe of a leaſe for years 
and a feeffment ; for in caſe of a feoffment it is void, becauſe a 


livery cannot operate in futuro. Freem. Rep. 530. pl. 713. Mich. 


1680. Jones v. Cherney. 

14. Election is deſcendible or not, according to the nature of 
the thing, if it be merely perſonal it cannot deſcend. Per 
Powel J. Lutw. 803. Trin. 11 W. 3. in caſe of Eaſtcourt v. 
Weekes. 

15. Where an eligible eftate paſſes, the heir cannot make election, 
as feoffment of two acres, habend. the one for life, and the other 
in fee, the heir ſhall not make election, but the leſſor ſhall have 
all. Per Doderidge J. 2 Roll. Rep. 485. Mich. 22 Jac. B. R,. 
in caſe of Hurd v. Foy, | | 
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(D) What ſhall be ſaid an Election. 


[Lt. I a man gives #209 acres to another, to hold She one for life, 

and the other in fee, and the donee after makes d feoffment 
of one acre, this is an election to have the fee in that. Com, 
6. b. 

5 If a man leaſes tao acres for life, the remainder of one acre 
in fee, and after licences the leſſee to cut trees in one acre, this 
is an eleCtion that he ſhall have the fee in the other acre. Com. 
6. b. | ] 

3. Devil was that he ſee A. well provided for, or elſe give her 
20/. A. lived with the deviſee two years, and then went away; 
his keeping A. two years is an election. Palm. 76. Hill. 17 Jac. 
B. R. Shaw's caſe, 

4. A reſervation was of money or turkeys on a leaſe for years, 
l:/rs bringing an action for the money is an election. Lutw. 655, 


Mich. 9 W. 3. Letten v. Winne. 


(E) Where the Election ſhall be perpetual. 


[Or is determined or not.) 


LI. IF a man delivers obligation to A. to the uſe of B. and B. when 

he hears of it refuſes it, he cannot after by agreement make 
this a good deed, for the refuſal is peremptory. H. 5 Ja. B. per 
Curiam.] 


3 Rep.26.b, 
S. P. ac- 
cordingly, 
per Curiam, 
but ſays, 
that perhaps 


in ſuch caſe the obligor, in action brought upon this obligation, cannot plead non eſt ſactum, becauſe 


it was once his deed, and cites Bendl. 75. in Tawe's cafe, and D. 1 Eliz. fol. 167. 


2. Treſpaſs quare vi & armis arbores ſuccidit, the defendant 
ſaid, that the plaintiff fold to him all his ood in ſuch a vill, except 
40 of the beſt caks, to be abated in two years, and faid that he came 7o 
abate them, and ꝛuarned the vendor to che his oaks, and he world not, 
by which the defendant, when he could no longer ſtay, abated the 
trees, except the 40 oaks, and admitted for a good juſtification. 
Br. Reſervation, pl. 3. cites. 44 E. 3. 43- 


[ 364] 
Br. Relation, 
pl. 4. cites 
S. C. ac- 
cordingly. 
S. C. Cited 
by Hobart 
Ch. J. 
Hob. 174. 
and ſays, ſo 
note that the 


vendee in this caſe had no property till election or default made by the vendor, which was ſupplied and 
made certain by the vendee, and yet the vendee could not have made the choice in default of the ven- 


dor till the time incurred ſo near that he mult needs, and that muſt be put upon judgment of jury or 
the Court upon ſpecial declaration of the time, and number of the trees, and the like. I. C. 
cited 5 Rep. 25. a. and ſays, that the iſſue was taken upon the requeſt, which caſe Ld, Coke ſays is 
not well abridged by Brook, tit. Reſervation, 3. for there he has * ornitted the requeit ; but ſays, that 
Fitzh. tit. Barre, 204. has abridged it truly. 

Brooke lays (ut ſupra) that vendee warned the vendor to chuſe his trees, and he would not. 


3. If a man grants 0 pay to me 10/. at Chriſ*mas, or 15 attend 
por me at Chriſtmas, there if he does not do the one nor the other, 


the 
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the money ſhall be paid afterwards, &c. for now the election 19 
determined; for he cannot attend at Chriſtmas when the feaſt is 
pait, therefore then the ſum is due, and it ſhall be paid, &c. Br. 
Dette, pl. 112. cites 9 E. 4. 36. 
Bendl. 149. 4. A grant is made by a 6p, election cannot be made by 
— grantee in time of ſucceſor. Mo. 86. in pl. 215. Paſch. 7 Eliz. 
ö C. B. Bullock v. Burdet. 
Adjudged 5. Condition of a bond was 79 pay 20 fine or 3o!. in money within 
— a month at election. The obligee makes no electian in the 151th. Per 
S. C. tot. Cur. election muſt be made within the month, and convenient 
time allowed for proviſion of one of the things. io. 241. pl. 377. 
Mich. 29 Eliz. Kernet's caſe. 
4-54 37? 6. When an election is coupled with an intereſt, ſuch election is 
8 deſcendible. Per Powel J. Lutw. 803. Trin. 11 W. 3. cites Sir 
Rowland Heywood's caſe. | 
7. Grantor cannot by his own act or default either ſubvert or 
derogate from his grant. 5 Rep. 24. b. Sir 'Thomas Palmer's 
Caſe. | 


In what caſes grantee has election to make it a rent or annuity, 
ſee tit. Annu'ty, (F. 2) what ſhall determine tuch power of 
election. See Ibid. (F. 3). 


For more of Election in general, ſee other proper titles. 


Emblements. 


(A) Ms ſhall have them. 


co. E. 460. CI. 1 F leſſee at will ſows the land, and after determines his will, 
(bis.) pl- 10. I the leflor ſhall have the corn. Co. 5. OLaxD, 116. agreed. 
+7 * Co. Litt. 54. b. becauſe he loſes his rent.) 


B. R. S. C. 
4 S. P. per Popham, to which Fenner agreed. 


Popham. If tenant at will ſows the land, and then determines his own will, he cannot break 
the hedges to carry the corn away. Vent. 222. Trin. 24 Car. 2. B. R. in the caſe of Perrot v. 


Bridges. 
6 
[3 <A [2. [LS] if a copyho!der durante viduitate ſows the land, and after 


(b4) — C. pefore ſeverance takes huſband, the lord ſhall have the corn, be- 


10 cauſe 


Gouldſb. 190. pl. 136. S. C. & S. P. per 


. - — 


er 


aſe 
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cauſe her eſtat: determines by her own act. P. 38 El. B. R. adiudged by 


between Ol. AND v. Bukbwicx, adjudged. Co. 5. 116. ſame „ * 
caſe. Co. Litt. 5 5. b.] 3 
cente Fen- 
OCouldſh. pl. 189. pl. 136. 8. C. & S. P. adjudged. 10. 394. 
-2 Bulit. 213. S. C. & S. P. cited per Cur. Paſch. 12 Jas. 


ner, and abſente Ce dy. 
pl. 512. S. C. & S. P. adjudged. 
B. R. 2 Inſt. 81. cites S. C. 


C3. If there be e for years, upon condition that if he does Cro- E. 461. 
waſte, or ſuch like, &c. that his eſtate ſhall ceaſe; if he ſows Fg 8 by 


the land, and after does waſte, the leflor {hall have the corn. Clench, to 


P. 38 El. B. R. held by Clinch. Co. 5. 116. b. Co. Litt, which Pop- 
-- b ] ham and 

ei CI Fenner 
agreed. If he commits a forfeiture, the leſſor ſhall have the corn; per Popham. Gouldib. 189. 
pl. 126. in S. C. Where the leſlor enters for a tt, or by title paramount, or by limitatian of the 
eſtate, the leſſor ſhall have the corn. Cro. E. 461. (bis) in the cate of Oland v. Burdwick. 
He that er for condition broken is by relation in of his firſt eſtate, and as if the poſſeſſion had never 
been out of him, and 1o he that enters ſhall have the emblements. Arg. and to this opinion the Court 
ſcemed to incline. 2 Roll. R. 463, Mich. 27 Jac, B. R. Nicholas v. Simmonds, 


C4. LS⸗] if there be te for life, upon condition that if he dath It a leaſe be 


made for 


fuch an aft, he ſhall have it but for tauo years, and he ſows the land, en ven 
and after forfeits the condition, by which his gate for taus years upon a con- 


is ended before the ſeverance of the corn, he ſhall not have the corn, 4e 7 kay 
part of the 


but the leſſor. P. 38 El. B. R. by two againit one.) Ee co 
frr formed at the end of the term, to have it for life, and leflee ſows the land the laſt year, but performs 
not the condition, per 2 J. contra one, lefſee ſhall not have the corn. Cro. E. 461. (bis) in caſe of 
Oland v. Burdwick.—— Gouldlb. 189. pl. 126, S. C. & S. P. by Fenner. 


Fs. Sf Ve for years or life ſows the land, and after ſurrenders Cro-E. 461. 
before ſeverance, the feoffor ſhall have the corn. P. 38 El. B. R. 29 _ 
by Popham.] Burdwick. 

S. P. agreed by all. 


6. Se if leſſee for life or years ſows the land, and after alien: Cro.F. ahr. 
in fee before ſeverance, the leflor entering for a forfciture all (2) - F. 
, in cale ol 
have the corn. P. 38 El. B. R. per Popham.] Oland v. 
| Burdwick. 
Agreed by all. In treſpaſs it is not denied but where my terent for life allen in fee, and 1 enter, 
that T pal! Lowe the emil. ments upon the land which were jow0n me/ne oitwween toe alienation end the entrye 


Br. Emblements, pl. 3. Cites 40 E. 3. 5+ 


[7. [But] if a leaſe be made ts baron and feme during the coverture, S. P. by 
and the baron ſows, and after they are divarced cauſa præcon- se 
. 4 4 . which 1 op- 
tractus, the baron ſhall have the corn, becaute the jndgment is tam and 
the act of law. Co. 5. OLAND, 116. b.] - Clench 


| agreed. 
Cro. E. 461. (bis) in S. C. 


Mo. 395 pl. 512. . . & Ss P. —— Gouldh. 190. pls 136. 
5. C. & S. P. by Fenner, to which Popham agreed: 


[8. And in this caſe if the divorce be at the ſuit of the baron, yet S. P. by 
he ſhall have the corn, becauſe the judgment is the act of law, Teer 


1 a; 1 = 92 Ny 
Co. 5. 116. b. But ſee the cat: in the report, and there Popham bam and 
dubted thereot.) — 
f ayrecde 


Cro. E. 461. (bis) in caſe of Oland v. Rurdwick. 


Vel. IX. f. F f 9. If 


5 
$ 
** 
* 
2 
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3 [9. If tenant for life, or fer the life of another, ſpws, and after 
in, his eſtate determines by the death of cefluy que vie before ſeverance, 
Jac. S. P. the leſſee or his executors thall have the corn. Co. Litt. 5 5. b. 
for the corn is fructus induſtrialis, and this is given to encou- 
rage induſtry, and charge for the public ged. Hobart's Reports, 
178.] 
—— [10. If a copyholder durante viduitate leaſes for one year, and the 
3 . . Ice ſowvs the land, and atter the copyholder takes huſband, yet the 
c E. 460, leflee ſhall have the corn; for her act ſhall not prejudice a third 
461. (bis) perſon. P. 38 El. B. R. between OLaxD AND BurDwick, 


a: . & " 
| agreed. 
S. P. Per S | ] 

C.ench, to which Popham agreed. 


C11. If tenant at will ſows the land, and after ſurrenders the 
land to the leflor before ſeverance, and the leflor accepts it, the 
leffor thall have the corn, and not the tenant at will, though this 
is not properly a ſurrender for the weakneſs of his eſtate, yet this 
is a relinquifſhment of his citate, and fo it is determined by his au 
act. M. 31, 32 El. B. R. between WEEER AND HANDALL, 
admitted.) 

(12. If tenant for years, ſi tam dliu wixerit, ſows, and dies before 
ſeverance, yet the executor of the leſſee ſhall have the corn for the 
uncertainty of the determination of his citate, and it would be 
inconvenient that the land ſhould not be manured.] 

1 45 not (13. If /e for life leaſes fer years, and the lefſee for years 
obſerve this ſows, and after the leſſee for life dies before ſeverance, yet the 
Pro 16. ® executor of the leſſee for years ſhall have the corn for the 


Rep. 116. : a ; 
or in Cro E. uncertainty of the determination of his eſtate. Co. 5. OLaxp, 


S. C. — 
Gouldſb.  * $6.) 
144. in pl. 60. Arg. S. P. the leſſee for years ſhall have the corn by teaſon of his right to the land 


at the time of his ſowing, and never lawfully diveſted by any act dong by himſelf; and Gawdy held 
a-cordingly. ; 
It items that the words (executor of the) are ſurpluſage. 


(14. If A. ſeiſed in fee has iſſue a daughter, his wife privement 
enſeint with a fon, and dies, and the daughter enters, and ſows the 
land, and before ſeverance a ſon is born, yet the daughter ſhall have 
the corn, becauſe her eſtate was lawful, and defeated by the ac 
of God, and it is for the good of the commonwealth that the land 

e ſowed. Co. Litt. 55. b.] | 
Went. Off. [15. If the baron be ſeiſed in fee or for life in the right of his 
Ex. 59-S.P, feme, and ſows the land and dies, or his wife dies before tever- 
ance, yet he or his executor ſhall have the corn. Co. Litt. 

„ 

Noy, 119. b If there be barn and feme jointenants for life, and the baron 
_ * ov the land, and dies before ſeverance, his executor ſhall have the 
but the  eEmblements and not the feme, for it ſeems there is no diverſity 
Court v between this and where the baron is ſeiſed in the right of the 


2:20 feme. Dubitatur, M. 5 Ja. B. between SKELL AND ARNOLD. Dy. 
ls. pi 2. 15 El. 316. 2. Contra Co. Litt. 55. b.) 


Cites 5 J. 
B. K. Tennis Ve ++ « + + that the Ch. J. and two juſtices were of opinion that the ſeme ſhould * 
0 


ive 
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the emblements, but two juſtices e contra. — Cro. E. 61. pl. 3. Mich. 29 & 30 Fliz. B. R. the 
S. P. cited by Wray to have been adjudged in B. R. that the feme ſhall have it. — The wife ſhall 
have the emblements, per Coke Ch. J. ebiter. Godb. 189. pl. 270. Trin. 10 Jac, C. B. — Went, 


Off. of Ex. 50. S. P. accordingly. 


D. 316. pl. 2. in the principal caſe, the Court propoſed for 


the executor to take a quarter part in recompence of the ſecd. 


[17. If a feme ſeiſed in fee or for life of land, and ſows it, [ 367 J 
and after takes huſband, who dies before ſeverance, it ſeems the 
wife thall have them, and not the executor or adminiſtrator of 
the baron, becauſe the baron did not ſow them. ] 

(18. If the baron ſciſed of a copyhild in fee ſo5ws it, and after 
furrenders to the uſe of the feme, wha is admitted accordingly, and 
after the baron dies before ſeverance, it ſeems that the wife ſhall 
have the emblements, and not the exccutor or adminiſtrator of 
the baron, becauſe the barn paſſed the emblements with the land to 
the feme, as annexed ts the land, and therefore the privilege which 
the law gave to him which ſowed, is taken away by the ſurrender, 
and fo all one as if the teme had ſowed it, or purchaſed the land 
fowed of a ſtranger.] 

C19. If the baron /oxvs the land, and dies before ſeverance, and 2 Inft. 81. 
his wife is endowed of this land, fo ſowed, for her third part, the 5 _ 
{hall have the emblements, and not the heir nor executor, for Brownl. 44. 
ſhe is to have the land, fucrit culta five inculta cum fruftibus & Trin. 15 


redditibus. Bracton, lib. 2. fol. 96. ſ. 2.] r 


the feme recovered ſeiſin in dower. So if aſſigned to her for dower by the heir. D. 316. a. pl. 2. 
by 5 juſtices, but 4 e contra. 


20. If tenant by ſlatute merchant ſcaus the land, and before 4. * bound 
ſeverance a caſual profit happens, by which he is ſatisfied, yet he ſhall . ;. N 
have the corn. Co. Lit. 5 5. b. ſows the 

| | Ind; B. 


extends the lands which are delivered unto him in execution; it was adjudgel in this cate, that the 


conuſee ihould have he corn ſowed. 2 Le. 54. pl. 75. Trin. 29 Eliz. C. B. Burden v. Withingtons 
The ſame in caſe of a recognizance. Ibid. 


[21. If A. ſeiſed in fee of land ſows it with grain, and after * 12. 
grants it to B. for life, the remainder to C. and after B. dies before ¹⁰,ẽ ; 
ſeverance, C. ſhall have the corn, and nat the executors of B. for Jac. — 
the reaſon of induſtry and charge in B. is wanting. Hobart's Re- — 
ports, 178. per Curiam. ] — by 


Popham and Gawdy, juſtices, in caſe of Knevett v. Pocle.— 8. P. Arg. Gouldib. 144. and agreed 


by Gawdy J. | 


So if A. had deviſed it to B. for life, the remainder to C. for life, and B. dies before the corn is ſe- 
vered, Wray and Shute held that C. ſhould have the emblements, tor by the deviſe of the land they paſs 
with it ; but if B. had granted them to another it had been otherwiſe; for by the grant they are quam 
chattels ſevered from the land; but Clench doubted; tor ne conceived that the executo- of the firit e- 
nant for life ſhall have them as chatrels veſted in him: and he faid, if land be ſown, and then the land 
is deviſed to J. S. for life only, and before teverance the deviſee dies, his executor ſhall have the corn, 
and not the revetſioner, which caſe Wray and Shute denied, but ſaid if it were ſo, it is like the caſe of a 
remainder, and Popham attorney being demanded his opinion, agreed with Wray, Cro. E. 61. pl. 3. 
Mich. 29 & 30 Eliz. Anon. 


(22. If Ice at will ſows the land with grain, rots, flax, hemp. 
or other annual profit, and the leſſor enters before ſeverance, yet Fo. 728. 
he ſhall have it. Co. Lit. 55. b.; | — 

[23. But if the leſſee plants young fpuit trees, or young oaks, aſhes, 
er elms, &C. or ſows the land with acorns, and after before ſeve- 

Ff 2 rance 
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Br. For 
teitute de 


Terres, pl. 


109. cites 
5. C. 


Emblements. 


rance the leſſee at will is put out of the land by the leſſor, yet the 
leſſee ſhall not have theſe, becauſe ey render not any annual or pre- 
ſent profit. Co. Lit. 5 5. b.) 

[ 24- It de af wwiliby gaod þuſzandry or induſtry, either by overfiow- 
ing or making of trenches, or compaſſi: ng of meadows, or by diy- 
ging out of buſhes or ſuch like, makes the graſs to grow in gre: ater 
abundance, vet if the leſſor enters and ejects him, the le lee {hal 
not have the graſs, becauſe the craſs is the ratural profit of the 


land. Co. Lit. 56. ] 


[25- 8; if leflee at will ſows the land 4ci7h / bay-ſced, and by this 
increaſes the graſs, and the leflor enters and ejects him, yet the 
leſſce ſhall not have it. Co. Lit. 56.] 

26. Termor and tenant in daꝛver may deviſe their emblements. Br. 
Emblements, pl. 22. cites 8 H. 3. and Fitzh. Deviſe, 25. 

7. If a wvillein leaſes his land, and the leſſee fowws the land and dies, 
the fad of the ui lein enters, he ſhall have the emblements. The 
reaſon ſeems to be inaſmuch as the lord enters by title ; for he 
20% recovers land er enters by title ſhall have the emblements. Br. 
Emblements, pl. 25. cites 30 E. 1. and Fitzh. Villenage, pl. 45. 

28. Baron ſeiſed in jure uxoris leaſed the land for feven years and 
died ⁊bithin the term, The wife entered and infeofted G. but did 
not ouſt the termor, and yet this is a good feoffment; for by his 
death the term is void; but if the fer mor ſowed the land in the 
life time of the laren, and the baron died before ſeverance, - the 
termer ſhall have the enblements. Br. Leaſes, pl. 24. cites 7 All: 19. 

29. Baron and feme tenants in tail ſav the land, the baron died 
before ſeverance, the feme ſhall have the emblements, and not the 
executor of the barn. Br. Emblements, pl. i5. cites 8 Afſ. 21. 

30. Cintra if they had been ſevered in the life of the baron, or if 
the baron had ſold or deviſed them in his life; quære. For 
Brook favs, it ſeems to him that the executor thall have them. Br, 
Emblements, pl. 15. cites 8 Aff. 21. 

31. In treſpaſs it was adjudged, that where the Herd ſeiſes the copy- 
hZld of his tenant for nit doing of the ſervicet, that the tenant ſhall 
have the corn which were ſevered before the ſeiſure, and the lord 
ſhall have the corn growing at the time of the ſciſing. Br. Em- 
blements, pl. 4. cites 42 E. 3. 25. | 

32. Cepyholder ſaved the lands, and afterwards committed a for- 
feiture ; the herd entered, and adjudged that he ſhould have the corn. 
4 Rep. 21. b. in Brown's caſe, cites 42 E. 3. 25. a. b. 

33. In treſpaſs it was agreed, that if a man /eaſes to two for life, 
the one dies, the /effor enters and leaſes to M. who ſows the land, the 
other Hr leſſe entered upon him _ tork the goods, and well. Br, 
Emblements, pl. 5. cites 46 E. 3. 

34. If baron ſeiſed in jure uxoris, or a man ſeiſed fer term de auter 
vie ſows the land, and the feme dies, or ceſtuy que vie dies, he in re- 
verſiom or the heir enters, and he who ſows re-ouſts him, and the other 
brought aſſiſe and recovered his damages, yet he avho ſaved ſhall have 
the crop ; for the other has recovered damages which ſuthces for 


the tort, Br. Emblements, pl. 16. cites 46 Afl. 2. 


35. If 
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35. If tenant in daber ſ̃aus the land and takes baron, who makes 
his executor and dies before ſeverance of the corn, the feme ſhall have 
the emblements, and not the executor of the baron. Br. Emble- 
ments, 26. cites lib, Fundamenti Legum, fol. 72. | 

36. Contra if the baron ſows the land and dies before ſeverance, 
there the executor of the baron ſhall have the emblements, the 
reaſon ſeems to be inaſmuch as he 2vho did the labour and coſts of the 
emblements ſhall have them. Br. Emblements, pl. 26. 2 

37. A man ſciſed in jure UXIFIS leaſed the land for term of years, Em 
the baron died, the jeme entered, the tenant ſhall have the emble- pl. 14. cites 
ments. Br. Emblements, pl. 6. cites 7 H. 4. 17. : 7 All. 19. 

38. S⸗ in all caſes where a leaſe is determinable for the life of a man. 
Br. Emblements, pl. 6. cites 7 H. 4. 17. 

39. If tenant at vill be ouſted he thall have the corn, but if he plozus 
the land or compeſtures it, and be ouſted before the ſowing, he ſhall loſe 
the plowing and the compeſture; quod non negatur. Br. Tenant 
per Copie, pl. 3. cites 11 H. 4. 90. | | 

40. If tenant at will ſœaus the land and after is ouſted, he ſhall [ 369 ] 
have the emblements. But if he plows or compeſtures the land, 
and is ouſted before the ſewing, he ſhall l:ſe the coft of the plowing and 
compeſiure, Br. Emblements, pl. 7. cites 11 H. 4. 99. | 

41. If a man makes a leaſe at ill and the /effr is outlawed, 
whereby the will is determined, Ye king ſhall have the profits, but the 
leſſee at will ſhall have the emblements ; but if the /efſee at will be out- 
laaued, the king thall have the emblements. 5 Rep. 116. b. Hil. 

44 Eliz. B. R. per Curiam in Oland's caſe, and cites 9 H. 6. 20 
& 21. 

42. In aſſiſe it was ſaid, that he who recovers land ſoaun by * afſiſe s. p. and 
or ther action, ſhall have the emblements, and the creflure upon 3 
the land; quod nota bene. Br. Emblements, pl. 8. cites e 
19 N. & 45 IX damages 


15 408. and 
no more, in confideration that the land was fown' Br. Embiements, pl. 11. cites 24 E. 3. 58. 


43. Where a man ſows the land and dies before ſeverance, the ex- 
ecutor ſhall have the emblements, and et the heir; quod nota. Br. 
Emblements, pl. 9. cites 21 H. 6. 30. 

44. It was held for clear law, that if a man diſſeiſes me, and ſows 
the land, and after he fevers the corn, and I re-enter, TI ſhall have 
the emblements. Br. Emblements, pl. 1. cites 27 H. 6. 1. Paſton's 
caſe, | 

45. So of trees ſevered ; for theſe were once annexed, &c. Br. 
Emblements, pl. 1. cites 27 H. 6. 1. 

46. Note for law in a quare impedit, if a parſon dies before the 
Conception de Notre Dame, his glebe ſown, his ſucceſſor ſhall have the 
emblements and the tenths growing, by the law of holy church; 
Per Littleton. Br. Dean and Chapter, pl. 1. cites 34 H. 6. 38. 
47. In zreſpaſe the defendant ſaid, that he was ſciſed till by the 
Plaiuti f difſeijed, who ſoaued the land and cut it, and the defendant 
re-entered upon him and carried it away ; and a good plea by the 
opinion of the Court; /r per Danby J. when the arfſeiſee re-enters 
bt 2 7 finiſh all meſre treſpaſſes ; tor che poſleſſion {hall be ad- 

„ judged 
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Judged continued in him ab initio. Br. Emblements, pl. 12. cites 
37 H. 6. 67. 

48. But ber Billing Serjcant, F the diſſeiſee re-enters before the cut- 
ting or ſèeverance of the emblements, he hall have the emblements ; 
for the y are annexed to the franktenement ; but if he enters after ſeverance 
or cutting, the a: Heißer . % have them, fer they are chattels veſted in 
him by the regreſs, but the difſeiſee may take them damage-feaſant. 
And Brook ſays, it ſeems to him that what Billing faid was good 
law; for a man cannot know one ſheaf of corn from another. 
Br. Emvlements, pl. 12. cites 37 H. 6. 67. 

49. In. treſpaſs ; a man /e, fed land at will, the leſce ſoxwed the 
land, the Jer infected B. the leſſee ſevered the emblements, and 
the Frege took them ; or if the feoffee ſever them and take them, 
yet the tenant at will ſhall have them; for the fegfre cannot take 
them unleſs for damage-feaſant. Br. Emblements, pl. 13. cites. 
37 H. 6. 25. 

50. And per Forteſcue and Danby, zenant at will, and for life, 
pur auter die, and tenant in tail, ſhall have the emblement by the 
flatute of Mertan, cap. 2. and tenant in Heeg. -Jample ſliall have it by com- 
mor: law. Br. Emblements, pl. 13. cites 37 H. 6. 25. 

51. If ce at will be oufted, and after the Ir, tenant for life, 
dies, the leſſee ſhall have the corn; per Gawdy J. Godb. 145. 
cites 38 H. 6. 

5 2. If my father be diſſeiſed, the diſſeiſor cuts trees, the father dies, 

[ 379] and the heir enters and finds the trees up the land, I ſhall have it; per 
Townſend ; which Cateiby and Brian denied. Br. Emblements, 
pl. 17. cites 2 H. 7. 2. 

53. If two jointenants ſow their land, and one lets his morety for 
gears, and the other, that did not let, hes, the other ſhall have the 
corn as ſurvivor. Arg. Ow. 102. 

Br. Emble- 54. If diffeifer ſows the land, and after ſevers the 3 
ments, pl. 

e and the diſſeiſce re-enters, he ſhall not have the emblements; for 
* they came of the manurance of the party. Br. Chattels, pl. 10. 
cord ng, — — 

Aud eb Cites 5 H. 7. 16, 17. 

was the folly of the diſſeiſee he had not entered before t“ e ſeverance of them. 
pl. 47. cite: S. C.—— . P. Br. Emblements, 2 19. Cites 12 E. 4. 5. per Fairfax. 

>. F. Br. Emblements, pl. 10. cites 15 E. 4. per Littleton; but Chocke contra; for by the 
re- cn tr the fronkrenement ſpall | be adjuiged in bim 2 initic, and he ſhall have tretpaſs againſt every mean 
Cccupier, as if he had continued pfietion ; to which Brian Ch. J. agreed. 

S. P. Br. Emblements, pl. 13. cites 37 H. 6. 25. Ibid. pl. 17. cites 2 H. 7. 1. contra per 
Towniend, that at this day tie diſſeiſee ſhall have the emblements, as corn, though they are ſevered, 
if they are ly irg upon the ſame land, and Brian concordat. So per Fineux Ch. J. Ibid. cites 
12 H. 7. 25. S. P. by ali the juſtices of C. B. that the dificiſee ſhaii have them. Br. Emble- 
ments, pl. 20. Cites 14 E. 4. 6.— Contra if they had been carried cut of the land, Ibid, 

—4 =». W 55. Contra if he had entered before ſeverance. Br. Chattels, 
2 ©... pl 10. cites 5 H. 7. 16, 1. 

1 ke diſſeiſee may take the emblements be they ſevered or not; per Paſton, Br. Emblements, pl. 12. 
cites 15 H. 6. 

Pr. _ 56. But he ſhall have that which is ſevered before his entry 
_— which comes of the nature of the land, as hay made of the graſs, 
8. p. Br. and trees cut and made into bavins. Br. Chattels, pl. 10. cites 
Imble- 5 H. 7. 16, 17. 


ments, pl. 12. 


cites 37 H. 6. 25.— SP, by Tounſend, Ibid. pl. 17. cites 2 H. 7. 1.8. P. per Fairfax, Ibid. 
pl. 198 


Br. Property, 
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pl. 19. cites 12 E. 4. 4, 5. S. P. Contra if he carries them out of the land. Br. Fmblements, 
ple 10. cites 15 E. 4. 3. — If the diſſriſor curs tte and carries them away, yet the diſſeiſce may take 
them; per Littleton; wh'c!! Choke denied. Br. Emblements, pl. 20. cites 14 E. 4. 6.——S, P. 
Br. Treſpaſs, pl. 202. cices 37 Ii. 6. 35. 

57. So of apples and nuts gathered; per Fairfax and Tremaile, Br. Proper- 

xr ſerieante : 8 „ iy, pl. 18. 

and the other ferjeants. Br. Chattels, pl. 10. cites 5 H. 7. 16, 17. Kid 
S. P. Br. Emblements, pl. 18. cites 37 H. 6. 35.—- Br. Treſpaſs, pl. 202. cites S. C. 


58. But by the reporter, he cannot take them if they are carried Br. Proper- 
cf the land ; for one apple or nut cannot be known from another 3 L 
any more than money. Ibid. bd 

59. And by him, where the diſſei ce enters before ſeverance, and Br. Proper- 
the difſeifor re-enters and oufts him, and ſevers them, and the difſeiſee ., Pl. 18. 
re-enters, he thall have them by reaſon of his entry before ſeve- 2 


rance. Ibid. blemente, 


pl. 18. cites S. C. 
57. And if forffve of the diſſciſan ſoavs the land, he ſhall be in the Br. Emble- 


ſame plight of it, and no better, as the diſſeiſor himſelf, Ibid. se 


accordingly.—— Br. Property, pl. 18. Cites S. C. 


58. And if frais upon condition ſovers the corn meane between the Br. Emble- 


4 YU ments, pl, 
condition broken, and the re-entry for the condition broken, he ſhall 18. „* 
have the corn, and not he who entered. Ibid. S. C. ac- 

cordingly.— 


Br. Property, pl. 13. cites 5. C. 


59. If Vr at will be outlanved in a perſonal action, the king [L371] 
ſhall have the profits after, but the leſſee ſhall have the em- 
blements; but if Ie ig outlazved in a perſonal action, the king 
mall have the emblements. 5 Rep. 116. b. Hill. 44 Eliz. B. R. 

Oland's caſe. | | 

60. A man deviſed land, which was ſowed, for /fe, the remain- 
der in fee, and the deviſor died, and the device for life alſo died 
befere the ſeverance, and it was adjudged that the executor of the 
tenant for life ſhall net have rhat, but he in remainder. Wan. 51. 
cited to be ſo adjudged 18 Eliz. Allen's caſe. 

61. A. gives bond that B. ſhall enjoy a leaſe of Black-Acre immediately 
after his death ; the corn on the death of A. belongs to A.'s execu- 
tors. 4 Le. I. pl. 1. Hill. 20 Eliz. Launton's caſe. 

62. A. lets land at will to B. and afterwards B. agreed to ſur- He to whom 
render the land and his intereſt to A. A. entered and let it to = —_— 
defendant, who took the corn. The queſtion was, if this was gall have 
a ſurrender, (I agree to ſurrender my land,) if it imports an the corn; 
act to be done in futuro or in the preſent time? Judgment pro Fd 18g, 
quer. Cro. E. 156. pl. 39. Mich. 31 & 32 Eliz. B. R. Sweeper v. yi, 126. 
Randall. | | 

63. A. and B. are jointenants ; A. by conſent of B. occupies the — 
land alone, and takes the profits to his own uſe. A. by this is te- Portman. 
nant at will to B. and if A. dies the emblements ſhall go to the s. C. but 
adminiſtrator of A. but if B. had only ſaid to A. I will not occupy — 
it, this would be no aſſent that A. ſhould have all, nor would it reported, 


Ff 4 , give 
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as thatif give any thing to A. Cro. E. 314. pl. 7. Hill. 36 Eliz. B. R. 
Sp «4 Geanes v. Portman. 


ſhould occupy it ſole y, chen the emblements would not ſurvive, 


64. If a leaſe be made for ſeven years upen a condition on the part 
of the leſſee, at the end of the feven years ts be performed, ts have it 
for life, the lite the laſt year ſoaus the land, and performs nat the 
condition, it was ſaid that he thall have the emblements, but Pop- 
ham and Fenner denied it; and judgment was given for the de- 
fendant. Cro. E. 461. (bis) pl. 10. Paſch. 38 Eliz. B. R. in 

, Cale of Oland v. Burdwick, | | | 
hows „ _ 65. Tenant for life, the remainder in fte; tenant for life made a 
caſe, e- lenſe for years to H. who is ouſted by a fliranger ; the diffeifor made a 
ſolved, that ſeaſe for years, his leſtee fowed the land; tenant for lite died. It 
3 was adjudged, that the corn belonged to II. the leſſee for years of 
corn was in the tenant for life. Cro. E. 463. pl. 12, Hill. 38 Eliz. B. R. 


H. the leſſee Knevett v. Poole. 

ot tenant tur 

life, and he might have action of treſpaſs, and recover all the meſne pr fits againſt the leſſee of the diſ- 
feifor. And the reporter adds a nota, that the leiſee of tenant tor lite Had ght to the land, and con- 
ſecuently to the emblements, 25 things annexed to the land, and the death of ictice for 1.f2 determined 
bis intezeſt to the land, but bis right to the emb ements remaincd, and this was the principal reaſon cf 
the ;udgi.cnt, Gouldib. 143. pl. 6g. S. C. adjudged, 


66. When the eſtate of him that ſows the land is determined 
by Fis own act by a caſualty, and when by the gc of the law, or by 
anther man, mukes a ditterence as to the having the emblements. 
Per Clench J. Cro. E. 360. (bis) pl. 10. Paſch. 38 Eliz, B. R. 
Oland v. Burdwick. | 

67. If leſſce for life ſows the land, and after preys in aid of a 
ranger, now it the leſſor enters he ſnall have the corn. Per Pop- 
ham. Godb. 190. in pl. 126. Hill, 43 Eliz. 

68. A man /zifed for life, er in fee or tail in his <vif”s right or 
his en, and fows it with corn, or any manner of grain, and 

372] dies before harveſt, it {hall go to the executor of the huſband, 
and not to the wife or heir that ſhall have the land; but graſs 
read; to cut, apples, pears, Oc. upon the trees, ſhall go to the wiſe or 
heir. Went. Off. Ex. 59. 

69. If land fowed with corn, ſaffron, hemp, &c. or planted 
with hops, or having graſs ready to be cut, be /d or conveyed, it 
ſhall all go to the purchoſor of the land, uuliſs excepted, though 
never ſo near reaping, or cutting, or gathering. Went. Off. 
= 09, 

70. Nocte of carrits, parſnips, turnips, ſkirrits, & c. ſown by him 
that had the inheritance of the garden or land, it feems ſhall go 
to the heir, and not to the executors z for the profitable part is 
the rect which is hidden 2vithin the ground, and cannot be come at 
without breaking the fail, which the executors cannot lau fully do; 
but as for melens which are above ground, the executors may take 
them, yet as for artich;hkes, though the fruit be above the ground, 
yet it Cre they have not ſuch yearly fetting or manurance ag 


{ould 
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ſhould ſever them in intereſt from the ſoil, therefore they ſhall go 
with it to the heir. Went. Off. Ex. 63. 

71. Albeit the /effr determines his avill before the corn, &fc. be 
ripe, yet becauſe the ſtate of the leflee is uncertain, and therefore 
lett the ground thould be unmanured, which ſhould be hurtful to 
the commonwealth, he thall reap the corn, which he ſowed, in 
Peace. Litt. f. 68. and Co. Litt. 5 5. a. b. 

72. A man after Judgment given againſt him ſowed the land, and 
aiterwards brought a writ of error to reverſe the ſaid judgment, 
but it was afhrmed he ſhall not take the emblements. Ad- 
judged per tot. Cur. 2 Bulſt. 213. Paſch. 12 Jac. Wicks v. 

ordan. 

73. It A. ſeifed of land ſos it with corn, and then conveys it 10 
B. for life, remainder to C. for life, and B. dies before the corn is 
reaped, now C. ſhall have it, and not the executors of B. though 
his eſtate was uncertain ; agreed per Cur. Hob. 132. pl. 174. 
Trin. 13 Jac. in caſe of Grantham v. Hawley. 

74. The r covenanted with the leſſee, his executors, c. that he 
2 wid carry away te his gn uſe ſuch corn as ſhould be growing on 
the land at the end of the term ; afterwards he conveyed the reverſion 
to the plaintiff, and the executors of the leſſee ſoabed the land, and 
(eld the corn growing on it at the end of the term to the defendant. 
It was objected, that the leſſor had never any property in this 
corn, and therefore could not grant it away; but adjudged that 
the very right was paſſed when it ſhould happen; for. though the 
leflor had not any actual property in the corn, yet he had a right 
in poſſe, becauſe of the lands out of which it proceeds, and the 
words in the leaſe are ſufficient to paſs the property, as ſoon as 
the corn EM penny on the land. Nelſ. Abr. 702. pl. g. cites 
Hob. Cpl. 174. Trin. 13 Jac.] Grantham v. Hawley. 

75. * man was ed of land in fee, and ſowed the land, and 
deviſed that to J. S. and before ſeverance he died, and whether 
the deviſee ſhall have the corn, or the executor of the deviſor, 
was the queſtion 3 and by Hobart, Winch, and Hutton, the de- 
vifee ſhall have that, and not the executor of the deviſor. Win. 51, 
Mich. 20 Jac, C. B. Spencer's caſe. 

76. If a man deviſe land, and after ſowws it and dies, in this caſe 
the deviſee ſhall have the corn, and not the executor of the de- 
viſor. Winch J. ſaid it had been fo adjudged. Win. 52. Mich. 
20 * C. B. in Spencer's calc. 

7. Heps growing out of the old roots ſhall go to the executor 
or adminiſtrator, becauſe they grow by the manurance and in- 
duſtry of “ the owner, and fo are /ike emblements. Cro. C. 515. 
pl. 13. Mich. 14 Car. B. R. Latham v. Atwood. 


Ry Went. 


78. If feriff en a fieri facias ſells corn growing, the vendee 
cannot juſtify an entry en the land to reap it till ſuch time as the 
corn is ripe. Per Twiſden J. Vent. 222. Trin. 24 Car. 2. B. R. 
in caſe of Perrot v. Bridges, 

79. Tenant 
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L. P. R. 
512. S. P. 
cited to be 
ſo held per 
Saunders 
Ch. J. 


S. P. and 
ſo of ſaffron 
and temp, 
they ſhall go 
to the ex- 
ecutor. 


Off. Lx. 59. 
13734 
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79. Tenant at ſufferance ſows the land, and afterwards judgment 
is recovered againſt him, and the corn foiſed thereupon and ſold by the 
ſheriff (ſtanding), then the treſpaſs lies for the landlord againit the 
ſheriff and his officers. L. P. R. 512. cites 32 Car. 2. Sir John 
Banks's caſe. | 

80. Baron and feme jointenants for life, baron ſows the land, 
and dies before ſeverance. 'The Court propoſed to each to take a 
moiety. Per Ld. Somers. 2 Vern. 322. pl. 311. Mich. 1694. 
Rowney's caſe. 

81. But where ſtrangers are ointenants, the emblements will 
go to the ſurvivor, it was admitted. Arg. 2 Vern. 323. pl. 311. 
Mich. 1694. in Rowney's caſe. 

82. A. tenant for li ife, remainder 1 B. his wife for life for 
jointure, remainder to A. in fee. A. deviſes his remainder in fee to 
B. and died in May, leaving hops in the ground, which were cul- 
tured at great charge in February, and gathered in Auguſl. Quære, 
whether they belonged to B. the wife, or to executor of A. The 
Maſter of the Rolls at firſt inclined to think the hops belonged to 
B. in right of her rent and emblements; but in regard of caſes 
Cited as adjudged, that in caſe of dower the ſhall have the em- 
blements, becauſe dower is conſidered as an excreſcence or con- 
tinuance of the eſtate of the huſband, but a jointure is not; he 
afterwards declared that the hops and corn growing at the teſta- 


tor's death were emblements, and ought to be accounted for as part 


4 the teflator's eftate. MS. Rep. Trin. 1734. Canc. Fiſher v. 
0 


rbes. 


For more of Emblements in general, ſee Debilt, and other pro— 
per titles. 


Enfants. 


(A) What Infants in reſpect of their Office, &c. 
or for other collateral Reſpect, cannot avoid their 


own Adds. 


LT. IF the king conſents to an act of parliament during his mino- 

rity, yet he cannot after avoid this act, becauſe the king 
as king cannot be a minor; for as _—s he 1s body politic. Co, 
Lit. 43. [a. ad finem.] 


7 2. So 


Enkant. 374 


2. So the Ling ſhall not avoid leaſes or grants in reſpect of the Fitzh. En- 
JS: k . . 1 fant, pl. 15, 
8 of his natural capacity. 1 Rep. 27. a. Hill. 26 Eliz. {0 #02: 

Ig. | pl. 54. S. P. 

as ſaid by 
ſeveral peers and ſages of the realm. Br. Age, pl. 34. cites S. C. & S. P. accordingly, and 
ſays that concordat 6 E. 3. tit Age, Fitzh. 89. Same caſes cited Plowd. C. 213. a. - 
7 Rep. 12. a. S. P. in Calvin's cale. Trin. 6 Jac. accordingly ; for otherwiſe his revenue ſhould de- 
cay, and the king ſhould not be able to reward ſervice, &c. 


3. So the mayor, bailiff, or head of any cther corporation, ſhall not 
avoid any of their deeds or grants by reaſon of infancy of their 
natural capacities; becauſe they do them in another right or ca- 


pacity, &c. 5 Rep. 27. a. b. Arg. Hill. 26 Eliz. 


(A. 2) Infant. Favoured. 


1. THE common principle is, that an infant in all things which 
ſound in his benefit ſhall have favour and preferment in law, 

as well as another man, but ſhall not be prejudiced by any thing 
in his diſadvantage. D. 136. b. 137. a. pl. 22. Hill. 3 & 4 P. 
& M. 

2. Tenant for life of full age, and remainder-man, an infant, levy 
a fine, and. afterwards the infant reverſeth the fine as to himſelf for 
the inheritance, he ſhall not enter for the forfeiture, becauſe he 
joined in the fine, and fo aſſented to it. 2 Le. 108. pl. 139. Trin. 
30 Eliz. C. B. Piggot v. Ruſſel. 

3. Infant mates a fesffment ; it is no forfeiture. Noy, 92. Trin. 1: is a de- 
2 Car. B. R. Afſhticld v. Aſhfield. | feaſible for- 


: feiture, Arg. 
admitted. Godb. 364. Trin. 2 Car. B. R. Aſhfield v. Aſhfield. 


4. An infant was relieved againſt a ſlip by His counſel in miſplead- 
ing. 3 Ch. R. 24. 20 Car. 2. Savage v. Whitebread. 


(B) What Ads of an Infant are void, and what 
voidable. 


[I. IF an fant in ward to guardian in ſocage infeoffs the guar- Fitzh. Af. 
dian, this is void, for the deceit that the law intends in him ſſiſe, pl. 322. 
that hath the command of him, and the breach of truſt which the 1 
law repoſes in him. 35 AM. 8. adjudged.] 
[2. If an infant ſurrenders a leaſe for years to him in reverſion, Oro. C. 502. 


14 * l. 2. S. C. 
this is void, and cannot be made good by any agreement at full age. 1 Rs 8 


Mich. 13 Car. B. R. between FLUDD AND GREGORY, per Cu- held, that a 


riam, reſolved upon a trial at bar.) 2 by 
n 

cannot be by deed, but it is abſolutely void, and judgment accordingly, Jo. 405. pl. 2 8. C. 

but not exactly S. P. A ſurrender made by an infant is void. Per Cur. obiter. 3 Mod. 310. 

Trin. 2 W. & M. in caſe of Thompſon v. Leech. 


[3+ But 


my 


#3 


Cro. C. $02. 
pl. 2. S. C. 
All the Court 
held that the 
ſurrender by 
an intant by 
acceptance 
ot a 1:cond 
leaſe s void, 
becauſe it is 
without in- 
creaſe of his 
term, or de- 
creale tf his 
rent, and 
where there 


Enkant. 


[3. But if an infant being a leſſee for years, % begin at a day ta 
come, accepts a new future interef for the ſame term, and at fr l age, 
when the term begins, enters into the land and accepts the new- 
leaſe, and claims in by it, this agreement to _ new term {hall 
be a ſurrender in law of the firſt eſtate. M. 13 Car. B. R. be- 
tween FLupD AND GREGORY, per Curiam, on a trial at bar; 
but a ſpecial verdict was found of this among other things, and 
after Tr. 14 Car. B. R. upon argument at the ba r, adjudged per 
Curizm upon this point, becauſe it could not be for the benefit of 
the infant, and therefore the law adjudged it void ab initio. In- 
tratur. Tr. 13 Car. Rotulo, 1154. ] 


is not an apparent denefit, or the femblance of a benefit, his acts are merely void; and there being no 


ſuch in this caſe, judgment was given accordingly. 


S. C. 


and th 


o. 405, 400. pl. 2. e judges 


heid, that the agreement to the lec nd J-aſe did not make void the firſt, becauſe the ſecond leale was 


never good. 
35 Void. 


Cre. J. Ne. 


1 1. K et. 
18 '£ (air, 


S. C &. P. 


held accord- 21 UH. 6. b. but he may at his election make it void; 


ingly 


2 Bulſt. 69. 


K irton . 


Elliot, S. C. 11 Jac. 


the Court 


2 Roll. Rep. 408. Cites 9 H. 6. 30. and 9 H. 7. 24. that a juriender of infant 


4. Dum fuit infra ætatem was brought of land and rent against 
the alienee of the father of the demandant, and the writ was ad- 
mitted to lie of the rent, and yet, by ſome, the grant of an infant 
was void, and not voidable, which is not fo, as appears here; for 
then action does not lie, and alſo the delivery of the deed cannst be 
void, but viidable, Br. Dum fuit, &c. pl. 1. cites 46 E. 3. 34. 

5. If an infant /evies a fine, he ſhall have a writ of error during 
his nonage, and nit for error. 12 Rep. 122. Mich. i2 Jac. 
cites F. N. B. 121. 

6. If an infant makes a leaſe for yeors, rvithout reſerving any rent, 
it is void, and not voidable only, becauſe there is no conhderation, 
but if any rent is reſerved, it is only voidable. Agrecd by all, 
except Gawdy. Mo. 105. pl. 248. Paſch. 17 Eliz. B. R. the 
7th reſolution in caſe of Lane v. Cowper. 

7. I an infant zakes a leaſe jor years rendering rent, it is only 
voidable at election; for if it be to his benefit, be that beneſit 
apparent or implicd, it ſhall be void in no caſe prima facie, as 
for before 
the rent dug he may refuſe and waive the land, and then an action of 
debt awill nat lie againſt bim. Held per Cur. Brownl. 120. Paſch. 
Ketthic's caſe, 


were all clear of pinion, that the infant lzſſee was liable t) pay the rent, and ſo judgment was given 
tor the plainitt, 


8. If an infant makes a leaſe fer years rendering rent, and the lite 
erters, It 15 at the election of the infant to ch arge him in afliſe, or 
to bring debt for the rent, or to accept the rent at his full age, as 
7 Ed. 4. 6. ard other books be. Per three juſtices. Cro.C. 303. 
pl. 6. Paſch. 9 Car. B. R. in caſe of Blunden v. Baugh, and 
Ibid. 206. agrecd per Richardſon Ch. J. 

9. If an infant makes a leaſe for years rendering rent, the leaſe 
is but voidable ; but if an intant an kes a leaie for years, rendering 
g Toe er a pegper-cern, or any iuch like tr.flc, the leafe is void. 


Arg. 


Enkant. 


Arg. cites Fitzh. tit. Entry Congeable, 26. Mod. 263. Trin. 
29 Car. 2. in caſe of Barker v. Keate, a 

10. An infant's deed is not void, but only voidable, for which 
reaſon an infant cannot plead non eſt factum to his deed, as a feme 
covert may. 3 Wms.'s Rep. 208. Mich. 1733. Nightingale & 
al' v. Ferrers. 


(B. 2) Bound. In what Caſes. 


1. IN aſſiſe, baron and feme purchaſed the land in fee, and aſter 

the baron aliened to his younge/t fon in fee auithin age, and at- 
ter the baron and feme entered inty the tenements of the afſent of the 
feoffee, who was yet within age, and after the feme continued ſeifen 
and died, and the eldeſt fon entered as heir, and the youngeſt, who 
was infeoffed, brought aſſiſe and recovered by award; for the aſ- 
ſent was void, becauſe he was within age, and ſo the entry of the 
baron and feme a diſſeiſin; quod nota. Br. Aſſiſe, pl. 169. cites 
11 Afl. 14. 

2. Infant may, be b:und by law to the performance of a cond:- 
tin, Per Hale Ch. B. Chan. Caſes, 143. in caſe of Fry v. Por- 
ter, cites 31 Af. 17. Fitzh. Condition, 15. Br. 114. and Co- 
verture and Infancy, 71. 


Scot & Ux' v. Haughton and Doctor Fuller, S. p. 


3761 


Pl. a 375. 
b. S. P. and 
Cites S. C. 
2 Vern. 56. 
pl. 508. 

Trin. 1706. 


All conditions in fact ſhall bind an infant, 


but not condition in law,. Arg. Godb. 365.— 8. P. per Rainsford J. Vent. 200. in caſe of Fry 
v. Porter, cites 8 Rep. Whittingham's caſe. — S. P. per Hale Ch. J. Vent. 205. Paſch. 24 Car. 2. 


B.R. 


Copy hold ſurrendered to the uſe of an infant, to the intent that he ſhould pay an annuity 


to another at full age, which he refuſed to do, it was decreed he ſhould pay it, and the arrearages- 


Toth. 171. Cites 9 Eliz. Sawyer v. Gillet, 


3. He who aliens within age may enter, but he ſhall nt have writ 
of dum fitit infra etatem till he comes of full age; quod nota. Br. 
Dum fuit, &c. pl. 3. cites 39 H. 6. 42. 

4. If an infant c:mmands F. N. to make an obligation in his name, 
end to deliver it as his deed, this is not his deed ; for the command 
of an infant is void; contra if he himſelf delivers it. Br. Co- 
verture, pl. 50. cites 14 E. 4. 3. 

5. If an infant be to make a preſentation, it ſhall not be ſtayed 
for his nonage, for the cure of ſouls is to be regarded, and there- 
fore if in ſuch caſe he doth ſurceaſe in ſix months, the ordinary 
ſhall collate. Per Manwood J. 3 Le. 46. pl. 66. Mich. 5 Eliz. 
C. B. Anon. | 

6. Infant ſhall be b,, by the fatute of * cefſavit and + avaſt, 
&c. though the ſtatutes are general, for the firit is an injury to 
the lord, and the other to the leſſor, and he himſelf acquires the 
eſtate, and he that hath policy to acquire is by law preſumed to 
have reaſon to defend the fame thing. Per Walſh. Pl. C. 364. b. 
Mich. 4 & 5 Eliz. in Lord Zouch's caſe. 


* 3 Mod. 
222. Arg. 
— per Eyre 
J. Show. 
83. contra. 
Com- 
mitting 
waſte by in- 
fant is a 


forfeiture, becauſe it ir againſt a fatute, aud if leſſor recovers the place waſted, the infant ſhall act 


vater again. Arg. Gudb. 365. 
| 6 7. Infant 


376 1 Enfant, 


7. Infant ird has title to enter for mortmain, but enters not 
evithin the year, or does not enter into the land of the villein be- 
fore the villein has aliened the land, he ſhall be bound by aches, 
becauſe he had not but title to the thing which never was in him. 
Per Walſh. Pl. C. 364. b. Mich. 4 & 5 Eliz. in Ld. Zouch's 
caſe. 

8. Infants are bound by /aches in caſe of waif, gray, wreck, 
ale in market tert, or acts done by reaſon of their office, or for 
neceſſity. Per Walſh. Pl. C. 364. b. Mich. 4 & 5 Eliz. in Ld. 
Zouch's caſe. 

9. A. of full age, and B. within age, j:intenants, are difſeiſed 
by C. C. levies a fine, and after proclamations 5 years paſs. A. 
dies. B. ſhall have other five years after his full age for the 
whole. Per Bendloes J. Pl. C. 367. Mich. 4 & 5 Eliz. Stowell 

| v. Zouch. 

[ 377 ] 10. Where an infant made a conveyance by bargain and ſale to 
Queen Elia. it was not aided by the itat. 18 Eliz. [cap. 2.] cited 
by Coke Ch. J. Cro. J. 364. pl. 2. as adjudged in 30 Eliz. in 
Bawd's caſe. 

11. Feme obligor of full age marries an infant, in debt on the 
bond age was denied. Noy, 69. 39 Eliz. Deeles v. Nokes. 

12. Infant keeps an y, his gueſts are robbed ; no action lies 
againſt the infant. See Actions (D), pl. 3. cites 40 & 41 Eliz. 
Croſs v. Andrews. 

13. Though a feeffment by infant tenant for life or years be not 
ſuch a forfeiture but that the infant may enter again upon the 
leflor, yet if it be by matter of record, as if he levies a fine, he 

ſhall never enter again. Arg. Godb. 365. cites 8 Rep. 44. [Hill. 
45 Eliz.] Whittingham's caſe. h 

14. If an infant bargains and /ells lands by deed indented and in- 
rolled, he may avoid it at any time. 2 Inſt. 673. 


Submiſſion 15. Chancery will decree no award to bind an infant. Chan. 
by him not C . ＋ C C diſh 
void, but a S8, 280. Tin. 28 Ar. 2. aven 1 V. .* » +4 „ „ „ 


voidable, Cumb. 318. Hill. 6 W. 3. B. R. Roberts v. Newbold. 


But per 16. Expreſs cuſtoms may bind an infant copyholder. Per Eyres 
. J. Show. 83. Hill. 1 W. & M. in cave of King v. Diliſton, 
85.— ghet Cites Le. 266. Seeme's caſe, of the lords appointing one to re- 
a gereral ceive the profits during nonage; and ſo it is in the caſe of an office, 


cuſtom does a condition expreſſe will bind an infant. Ibid. cites 8 Rep. 44. 
infan'. Per Whittingham's caſe. | 

Eyre J. 

— aut in S. C. 


(B. 3) Acts of Infant avoided when. 


1. II is a common known rule, that all ſuch gifts, grants, or 

deeds made by an infant, which do not take ect by delivery 
of his hand, are void; but ſuch gifts, grants, or deeds, made by an 
infant by matter in deed, or in writing, which take effect by de- 


livery 


livery of his own hand are voidable by himſelf, and his heirs, and 
by thoſe which ſhall have his eſtate. Perk. 6. ſ. 12. 

2. If an infant brings error to reverſe a fine levied by him, if Fine by in- 
the inſpectian be had, and witneſſes produced to prove the infancy, _— * 
the reverſal may be after full age, or after his deceaſe by his heir. inſpection. 
Mo. 844. pl. 1139. Paſch. 13 Jac. Keckwith's cate. E 3G. 

Car. 44 © Hutchioſon's — 


3. A diverſity is to be obſerved betaveen matters of record done or 
ſuffered by an infant, aud matters en fait ; for matters en fait he 
ſhall avoid either within ape, or at full age, as has been ſaid; but 
matters of record, as itatutes-merchants, and of the ſtaple, re- 
cognizances knowledged by him, or a fine levied by him, reco- 
very againſt him by default in real action (ſaving in dower) muſt 
be avoided by him, viz. ſtatutes, &c. by audita querela, and the 
fine and recovery by writ of error during his minority; and the 
like; and the reaſon thereof is, becauſe they are judicial acts, and 
taken by a court or a judge, therefore the nonage of the party to 
avoid the ſame, ſhall be tried by inſpection of judges, and not by [ 373 ] 
the country. And for that his nonage muſt be tried by inſpection, F 
this cannot be dene after his full age; and fo is the law clearly 
holden at this day, though there be ſome difference in our books. 

But if the age be inſpected by the judges, and recorded that he 
is within age, albeit he come of full age before the reverſal, yet 
may it be reverſed after his full age. Co. Litt. 380. b. 

4. A fine was levied by an infant feme, and ſbe and her huſband Pvt a cm- 
were examined as to her age, and bath anſwered that ſhe wwas of age, — — 
and afterwards ſhe was examined privately as to her conſent, this hall not 
who anſwered, that ſbe was under no conftraint, and was willing be tried by 
to levy the fine ; but was not queſtioned then as to her age. About * * 
two years after the wife died without ifſue ; the Court agreed a fine. Cro. 
that the fine cannot be ſet aſide after her death. Mod. 246. pl. 6. F. 739, Be 
Paſch. 29 Car. 2. C. B. Barrow v. Parrot. 2 


B. R. Holland v. Dauntzey. —— The bringing a writ of error during his nonage is not ſufficient, 
but the fine by judgment in the writ of error mult be reverſed during bis nenage. Godb. 120. pl. 141. 
29 Eliz. 


(B. 4) Adds of Infants; avoided by whom. 


1. FF tao jointenants are, and the one rs an infant, and he makes 

feeffment of his part, the other cannot enter; for none ſhall 
avoid an act done by an infant but he who is privy in blogd. Br. 
Entre Cong. pl. 47. cites 39 H. 6. 42. 

2. None ſhall take advantage of the infancy of his anceſtor, but 
he that has right deſcended to him from the ſame anceſtor ; but 
the heir of an infant may take benefit of a condition, though no 
right deſcended to him from the ſame anceſtor, 8 Rep. 44. a. 
Hull. 45 Eliz. Whittingham's caſe. 


3. Privies 


378 Enfant. 


3. Privier in blaad, as the heir general or ſpecial, may avoid 2 
conveyance. made by their anceſtor d uring his non age. 8 Rep. 42. 
b. Hill. 45 Lliz. in the Star-Chamber, i in Whittingham's caſe. 

4. As if an fant ſeiſed in fee makes a fesffment and dies, his 
heir ſhall enter. 8 Rep. 42. b. in S. C. 

5. So if /eiſed in tail male, and he malie a feoffment and dies, his 
fon being heir general and ſpecial may enter. 8 Rep. 43. a. in 
S. C. 

6. And if he has no ſors but only daughters, his brother being 
Eis ſpecial heir per formanr deni made to * father, may avoid the 
feoffment, becauie he is privy in blood, and has the land by de- 
ſcent. 8 Rep. 43. a. in 5. C. 

7. But privies in eftate cannst avoid a conveyance made by an 
infant. 8 Rep. 43. a. in S. C. | 

8. As if tenant in tail, being within age, makes a fe of ment and dies 
without iſue, the donor [ball nat enter, becauſe he was privy only in 
eſtate, and no right accrued to him by the death of the donee. 
8 Rep. 43. a. in S. C. 

9. So if there be 7409 fointenants within age, and one of them makes 
a ferment in fee of his mitety, and dies, the ſurviver cannot enter ; 
for by the fcoflment the jointure was ſevered ſo long as the feoff- 

| ment continued in force, and therefore the heir of the feoffor 
D379] may have a dum fuit infra ætatem, or enter into the moiety. 
$ Rep. 43. . in 8. C. 

10. But if both had joined in the feoffment, and one had died, the 
right had ſurvived to the other, and he ſhould have had the land 
from the ſirſt feoffor. 8 Rep. 43. a. in 8. C. 

11. If a man within age, /viſed in the right of his with; makes a 
feeffment and dies, his heir cannot enter, becaule no right deſcends 
to him, but inaſmuch as the baron, if he had lived, might have 
entered in the life of his wife only, and not in reſpect of any right 
which he himſelf had, the 20 je might in ſuch caſe have entered in 
her :w0n right. 8 Rep. 43. b. in S. C. 

12. But if the fe mne, being only tenant in tail, and the baron awithin 
age, had made a gift in tail to another, by which the baron gained a 
new reverſun in fee, and died, the wife might enter, or the heir of 
the baron, who had a new reverſion deſcended to him ; but if the 
heir had entered, and de efeated the tail given by the ii infant, his eſtate 
vaniſhed, and by operation of law the feme was immediately yes 
of her ld ate. ep. 1. ® © 

13. Privies in law, as the {rd by eſcheat, ſhall not avoid a con- 
veyance made by an infant. 8 Rep. 44. a. 

14. As it an infant makes a feoſfment and dies without heir, the 
lord ſhall not avoid it; per Curiam agreed; but becauſe it appear- 
ed the feottment was executed by letter of attorney made by the infant, 
it was reſolved to be void, and that the land ſhould eſcheat to the 
queen. 8 Rep. 42. 45. Whittingham' s caſe. 

15. Where an incroachment of a water courſe was made in 
the infancy of the anceſtor, who after full age acquieſced under 
it 21 years, though ſuch infancy was urged, yet Ld. Cowper 
took no notice of it for the, above reaſon. G. Equ. R. 4. Hill. 
6 Ann. in Canc. Ly. Cucruſey v. Rodbridges. 


Enfant. 


(B. 5) How relievable after Age, and in what Caſes, 


1. I an infant within age /c:/ed of rent purchaſes the land, and 

aliens the land within age, he ſhall have election if he will 
demand the land or the rent ; per Kyrton, quod non negatur. Br. 
Coverture, pl. 12. cites 46 E. 3. 33, 34. 

2. If an infant be bound in a recegnizance, he has no remedy to 
aviid it by his nonage; but the Court ought not to take him to be 
bound, if they can perceive it; quod nota, Br, Coverture, pl. 23. 

cites 8 H. 6. 30. 

3. If an infant makes a gift or a leaſe rendering rent, and accepts 
the rent at full age, this is a good bar in dum fuit infra ætatem. 
Br. Dum fuit, &c. pl. 8. cites 22 H. 6. 24. 

4. If a guardian pleads an ill plea where he might have pleaded a 
goed one, by which the infant I;ſes, the infant ſhall have writ of diſ- 
ceit at his full age, and recover all in damages againſt the guard- 
jan; and therefore the Court cannot accept a guardian but ſuch 
as is ſufficient to render the infant damages at his tull age. And 
in this caſe the infant here is at no miſchief; for he ſhall recover 
in value againſt the vouchee, and the ſame law where the guard- 
ian vouches illy, he ſhall render damages to the infant. Br. Droit 
de Recto, pl. 15. cites 9 E. 4. 36. 

5. Where an infant u d;wer to his mother mere than the 
hird part, he cannot enter into the furpluſage at full age, 
but is put 4 bis avril of admeaſurement of diwwer, Per Kingſmill ]. 
but per Rede Ch. J. he may enter as upon partition made within 
ave, which is equal; quære. Br. Entre Cong. pl. 44. cites 21 
H. 7. 20. 

6. If an infant makes a ferfſment, he may enter either within age 
or at full age; and it he dies, his heir may enter or have a dum 
fuit infra etatem, &c. Litt. ſ. 406. and Co. Litt. 247. b. 248. a. 

7. An infant who is baund in a flatute ſtaple or the like, ſhall re- 
verſe it by audita querela at full age, or within age. Br. Covers 
ture, pl. 64. cites F. N. B. 104. 

8. Infant is not relievable by audita querela after full age againſt 
a fatute by him entered into. Mo. 75. pl. 206. Mich. 7 & 8 
Eliz. Worſley's caſe. 

9. Infant acknowledged a reeognizance, and upon audita quarela 
upon iuſpection he was adjudged within age, and had ſcire facias 
againſt the conuſce, and upon one nihil returned judgment was 
that recognizance be diſcharged where two nihils ought to be re- 
turned or ſcire feci, and for this judgment was rever/cd for error, 
and now the infant is of full age, and cannot have a new audita 
querela ; but he ſhall have a fpecial writ reciting all the matter, and 


379 


380 J 


Codb. 149 
pl. 52. 


ſo be relieved; though judgment be reverſed, yet the depoſitions 


of witneſſes remain. jcnk. 322. pl. 30. cites 2 Jac. Randal's 
caſe. 


Vol. . Gg 10. Lands 
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10. Land of an infant was charged by his father's 77 for pays 
ment of pertions to younger children, who bring a bill praying 
that the truſtees may be decreed to fell, &c. The infant, while a 
minor, defired that the truſt eſtate might not be fold, and d 
to ſubje? other lands not within the tri, by which means a fale 
was delayed; decreed per Lords Commiſſioners to hold him to his 
offer, ſor if he would have departed from it he ſhould imme— 
diately on his coming of age have applied to the Court te have re- 
trated his effer and amended his anſwer, but now he had ac- 
quieſced under the anſwer about four years. 2 Vern. 224. pl. 206. 
Patch. 1691. Cecil v. E. of Saliibury. 


(C) What Ad done by an Infant ſba!! bind , Him. 
Contract. 


[i. IF an igſunt in reverſion accepts a leaſe for life of tenant in dur, 
but never takes the profits, and at full age diſagrees to the 
Fol. 729. leaſe, (*) this ſhall not bar him of his action of waſt, for waſt dene 
„ the mean time. 30 E. J- 16. ] 
[2. If a man /ends an infunt 10 l. to pay at a certain doy, this con- 
tract ſhall not bind him. 39 E. 3. 20. b. admitted by the iſſue.) 
[Z. If an infant makes a contract pro victu & viſtitu, this ſhall 


bind him.] 

Fitzh, Ar. LJ. [$9] if an infant makes a contract for his table, he may be 
vitremert, charged in an action upon this contract. 18 E. 4. 2. 10 ll. 
Pi. *. cites 6. 14.1 f 

d. C. & S. P. . 

zdmitted. 
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_ Ar- [S. So if he buys a coat or ch for apparel, this ſhall bind him, 
2 for he cannot live without meat, drink, and clothes. 18 E. 4. 2. 
d. C&S. P. 10 H. 6. 14.] 

admitted. 

But where an infant buys ſilks and velvets, which appear to be above his degree, the fime is void, they 
being things of ſuperfluit; and not of neceffity. Lat. 22. in a nota ſays it was aajudged. —— So for 
gold lace to trim his ſuit. 2 Roll. Rep. 45. cites it as the lord of Etlex's page's caſe, — Ibid, 
144+ S. C. cited by the name of Price's caſe. 5. C. cited by Vaughan Ch. J. Cart, 210, Tiin. 
22 Car. 2. C. B. 


af * [6. If an infant is a mercer and hath a ſhop in a town, and there 
* foe. 3.0. buys and ſells, and he contrafts t9 pay a certain ſum to J. S. for cer- 
adjudged, Zan wares fold to him by FJ. S. to re-ſell, yet he is not chargeable 


and the fe upon this contract, for this trading is not immediately neceſſary 
4. ad victum & reſtitum. Trin. 10 ja. B. R. between HILL Ax 


reverſed. 


2Roll. Rep, WHITTINGHAM, in a writ of error per Curiam, and the judgment 
* — given before e contra reverſed, for if he ſhall be bound thereby, 
infants might be inſinitely prejudiced, and buy and ſell and live 


and the for- 


mer judg- by the toſs. 


ment reverſ- 
D. 104. b. Marg. pl. 13. cites S. C. adjudged, and judgment reverſed 9500 


e1 accordingly. 
ingly. Noy, 21, 22. S. P. obiter, accordingly that the infant is not ; bound. 8. C. cited by 
[/. It 


Crooke, 2 Roll. Rep. 271. 


Enfant. 
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[75. If an infant makes a contract pro vitu or veęſtitu, and enters Lev. 36. 


271to a ſingle bill for payment theregf, this ſhall bind him, though 


he be ouited of his law thereby. ] 


Mich. 14 
Car.2.B.R. 
Ruſſell v. 
Lee, S. P. 


where it was for victuals and clothes neceſſary, delivered to him and ſuitable to his quality, and they all 


be intended to be for his own uſe though not fo alleged. 


[8. But if the infant enters into an obligation with a penalty for 
payment thereof, this obligation ſhall not bind him. Paſch. 


Co, Litt. 
172. a. S. P. 
— Lev. 35. 
lich. 


—— — 


32 Eliz. B. R. by three juſtices. Mich. 11 Ja. CueworTH's 
caſe, per Curiam.] * 


Ruflel v. Lee, S. P. Arg. cites Co. Litt. ut ſupra, and Cro. E. 920. S. P. held accordingly, and the 
Court in the principal caſe was of the fame opinion. -Godb. 219. pl. 316. Mich. 11 Jac. C. B. 
Rearſby v. Cuffer, S. P. agreed per Cur, But it is ſaid there that if when he comes to full age be 
enters into an obligation for neceſſaries which he had when he was within age, the law is now taken 
to be that the tame ſhall bind him. But ibid. cites Randall's caſe, 44 Eliz. adjudged, that an 
obligation with a penalty ſor money borrowed within age is abſolutely void. But per Wray if 
an infant had been bound in an obligation with a ſurety, and afterwards at his full age he in conſidera- 
tion thereof promiſes to keep his ſurety harmleſs, an action lies on ſuch promiſe ; for the infant cannot 


plead non eſt factum. Le. 114. in pl. 156. cites Mich, 28 & 29 Elz. Edmonds's caſe, 


[9. But an infant may bind himſelf in an aſſumpfit for payment 
theresf, and an action upon the caſe lies againſt him upon the 
promiſe ; for this is but in nature of an action of debt, and there- 
fore where debt lies, an action upon the caſe lies againſt him, 
(but perhaps it would be otherways upon a collateral promiſe), for 
wager of Jaw is not to be regarded; for a man of full age hall 
by ſuch action be ouſted thereof. Trin. 15 Ja. B. R. between 
TiLLET aND BUCKSTONE, Rot. 1374, adjudged, that an action 
upon the caſe lay againſt an infant upon promiſe of payment for 


beer and billets. Mich. 2 Car. Regis, between DELAvaLL Ax D 


Crarn, agreed per Curiam. 
riam. ] 


Contra, Mich. 11 Ja. B. per Cu- 


which an infant is not chargeable, for the law allows him not ſuch diſcretion, for it 
reckoned, 2 Roll. Rep. 271. Mich, 20 Jac. B. Re Tirrill's cafe. 


[10. If an infant promiſes another, that if he will find him meat, 
drink, and «vaſhing, and pay for his ſchooling, that he awill pay 7 l. 
z2arly, an action upon the caſe lies upon this promiſe, for learn- 
ing is as neceflary as other things, and though it is not mention- 
ed what learning this was, yet it ſhall be intended what was fit for 
him, till it be ſhewn to the contrary on the other part; and 
though he to whom the promiſe was made does net inſtruct him, but 
pays aucther for it, the promiſe of re-payment thereof is good; 
and it appears that the learning, meat, drink, and waſhing, could 
not be afforded for a leſs ſum than 71. Mich. 4 Car. B. R. be- 
tween PICKERING AND GUNNING adjudged, this being moved in 
arreſt of judgment, which intratur. Trin. 3 Car. Rot. 918. 


An infant 
having 4 
family buys 
brcad, and 
afterwards 
makes up an 
account with 
the baker, 
he is not 
chargeable in 
an aſſumpfit 
upon this ac- 
count, be- 
caute it is 
founded 
upon the 
account in 
may be miſ- 
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Palm. 528. 
S. C. held 
accordingly. 
— To. 
182. pl. 4» 
8. C. ad- 
judged that 
the action 
lay, — 
Co. Litt. 
172. 2. S. P. 
An 
action on 
the caſe lies 
againtt an 
infant upon 
an aſſumpſit 


by him for neceſlaties, though it was objected that damages are to be recovered in it, and that deve 


Lat. 169. Trin. 2 Car. Wood v. Witherick. 


Noy, 87. S. C. & 


onſy would lie. 
per Curium. 


11. If an infant binds himſelf he ſhall not avoid it; per Mark- 
ham. Newt, ſaid this is by cuſtom; but, per Markham, this is 
| Gg 2 | by 


8. F. agreed 
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by the common Jaw ; for it is for Lis benefit to be inſtructed to 
gain his living. For as the maſter may have action of covenant 
againſt the apprentice to ſerve him, ſo ſhall the apprentice have 
againſt him to inſtruct him. But per Newton, covenant by an 
infant is void by the common law. But per Aſcue J. an infant 
may be an apprentice by indenture; for it is for his benefit. But 
Paſton J. denied theſe caſes. So Newton and Paſton againſt 
Aſcue and Markham. And it was agreed, that an infant may 
be conſtrained to ferve, but not to be an apprentice. Br. Co- 
verture, pl. 25. cites 21 H. 6. 31. | 
12. Account does not he againit an infant clearly, per Newton 
Ch. J. quod non negatur. Br. Coverture, pl. 24. cites 19 H. 6. 5. 
13. If an infant be at 7ab/e with me fer 129. for the week, or buys 
e/:th of me for his robes, debt lies, and nonage is no plea ; for 
thoſe are neceſſaries; for he cannot live without meat, drink, and 
8 veſture. Br. Coverture, pl. 5 1. cites 18 E. 4. 12. 
ry 14. An infant had taken fo much for nece//ary apparel and diet 
Pio 2 244 : — . 
45 Elizz as ancunted lo 501. A. paid the money for the infant and took an 
eng AN obligation of him with a penalty, Adjudged that it did not bind 
SC. the him in regard of the forfeiture. Arg. Hutt. 107. cites it as 
wholeCourt 25 Eliz. Aleph's cale, 
held it to be ; 
void; but if he had taken an eb/igati:n of the werg ſum <ebich Le laid nut for his neceſſary maintenance i: 
had been otherwiſe. Mo. 679. pl. 929. S. C. adjudged in C. B. for the detendant. 
Codb. 364. pl. 45G. Arg. cites S. P. adjudged 5 Jac. E. R. in caſe of Bendloſe v. Holiday, ——- 
Reiolv:d that a bond taken for neceffaties of an infant iz good. Mar. 145. cited by Bramſton Ch. ]. 
as Irin. 4 Car, Pickering v. Jacob. 


* rod. 15. Infant has eſtate on candlitian to be performed by him; if 
212, the condition be broken during his minority, the land is loſt for 


3 Med. 28. ever. 8 Rep. 44. b. Hill. 45 Eliz. Whittingham's caſe. 


If condiciens 16. Debt on eſcape againſt an infant gacler that ſufiers a priſoner 


er, to eſcape out of execution, will lie upon the ſtatute of W. 2. 11. 


off 6 2 Inſt. 382. 


- 
wunded on . 
confidence and ſclil, be broken by infant or me covert, this ſhall bar infant and ſeme covert for 


erer. 8 Rep. +4. D. Hill, 45 Elz. Whittingham's Calc. 


7. Infant idect (ſo found by office) levies a ine to A. and de- 

| clares the uſe of it by indentures, and good. 10 Rep. 24. b. 
[383 ] Mich. 10 Jac. B. R. 

Ki. Reps 18. An infant ſhall not be charged upon his promiſe for the board 

nnr. of a ſtranger, though otherwiſe it ſhall be for his own board; 


5. ÞP, by , Y F 
Coke and agreed by Coke and Crooke, 3 Bulſt. 118. Trin. 14 Jac. ina 
Crooke nota. ' 5 

azrecd, x 


2 Roll. Rep. 19. Aſumpſit by executor, in conſideration the teſtator 9vould 


1 buy and pay for the defendant 24 yards of lace, 11 yards of velvet, and 
5. C. & S. P. three yards of broad-clith, and make him a cl;ak, defendant promiſed 


1 to pay ſo much as he ſhould pay for the wares, and alfo ſo much 
dn. as he ſhould deſerve for the making of the cloak; and further de- 


Chevey, g 
Cbeſter. clared that the defendant was indebted to the teſtator 27. for a 


— doublet and a pair of velvet byje made fir him, which he pro- 
i milcd 


Enkant. 


miſed to pay, but had not. The defendant ſaid, that at the time 
of the ſeveral promiſes he was within age; adjudged for the de- 
fendant, becauſe it does not appear, that this cloak, doublet, and 
hoſe were for the defendant himſelf, nor if it had been. ſo averred, 
yet it not being averred that it was necefſary and convenient apparel 
ir him to wear according ts his late and degree, therefore the pro- 
miſe did not bind him. Cro. J. 560. pl. 8. Hill. 17 Jac. B. R. 
Ive v. Cheſter, | | 
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againſt the 
plaint.ft for 
not averring 
that jt was 
for neceſiary 
apparel, — 


Poph. 
151, 152. 
Jene v. 
Cheſter. 

8. C. . 


Judged, Lev. 87. Mich. 14 Car. 2. B. R. Cites 8. nA 


20. Infant and anther of fil age covenanted the one with the other, 
though the infant is not bound, yet the other is. Sid. 446. 
pl. 5. Paſch. 22 Car. 2. B. R. Farnham v. Atkins. 

21. Where it has been held that the deeds of infants are not 
void but voidable, the meaning is, that non &ff factum cannot be 
pleaded, becauſe they have the form though not the operation of 
deeds, and therefore are not void upon that account, without 
ſhewing ſome ſpecial matter to make them of no efficacy ; per 
Curiam. 3 Mod. 310. Irm. 2 W. & M. in B. R. in caſe of 
Thompſon v. Leach. 
by pleading non et factum, but by ſhewing his infancy. 


in caſe of T'homplon v. Leach, 
in Humtteſton's caſe. 


22. If one deliver goods to an infant on a cantract, &c. know- 
ing him to be an infant, the infant ſhall not be charged in trover 
and converſion for them; for by ſuch way all the infants in 
England ſhould be ruined. Sid. 129. Paſch. 15 Car. 2. in the 
Exchequer Chamber, in cate of Manby v. Scott. 

23. But if the delivery of govds be to a feme, not knowing her 
to be a feme covert, or to an infant, ut knowing him to be an in- 
fant, it will be otherwiſe. Sid. 129. in caſe of Manby v. Scott. 

24. Some have endeavoured to dyttnguifh between a deed which 
gives only authority to de a thing, and ſuch which conveys an intereſt 
by the delivery of the deed itſelf, that the firſt is void and the other 
voidable, But the reaſon is the fame to make both void, only 
where a fcolfment is made by an infant it is voidable, becauſe of 
the ſolemnity of the conveyance z per Curiam. 3 Mod. 311. 
Trin. 2 W. & M. in B. R. in cafe of 'Thompſon v. Leach, 

25. An infant being bail, and taken in execution, it is diſcretionary 
to diſcharge him on bail or not. Carth. 278. Trin. 5 W. & M. 
in B. R. Loyd v. Eagle. 

26. A. leude an infant money, and infant lays it out 22 neceſſaries, 
yet the infant is not liable; per Treby Ch. J. 1 Salk, 279. pl. 4. 
Paſch. 5 W. & M. in C. B. Darby v. Boucher, 

27. Covenant lies not againſt apprentice being an infant, 7 Mod, 
15. Paſch. 1 Ann. B. R. Lylly's caſe. 

28. William Pengelly an infant apprentice in Exeter goes to the 
Angel in Taunton with one R. D. ana there abides for ſeveral days 
together on pretence of a courtſhip, & c. In an action brought by one 
Periam, the landlord, far the proviſiens and neceſſaries found for 


- 1 Pengelly 


Therefore 
if an infant 
makes a 
letter of 
een, 
though it 
is void in 
itſelf, yet 
it mall not 


'be avoided 
2 Mod. 311. Trin. 2 W. & M. in B. R. 
But he may lay, non conceſſit, &c, per Wray Ch. J. 2 Le. 218. 


1 Salk. 387. 
Earle v. 


Poole. S. P. 


Unleſs by 
cuſtom. 
Mod. 271. 


3844 


Pengelly the plaintiff was nonſuited, for it was at las peril to 
entertain another man's apprentice, and he might have had an 
action for it ; beſides the ill conſequence this would bring if 
ſuch things ſhould be allowed to infants, rheſe things nat being for 
neceſſaries, though it was objeted the plaintiff was an n-keeper ; 
but it was made out that the plaintif was privy to the court— 
ſhip, &. Devonſhire Aſſizes in the Summer, 1708. 


(D) Ads done by an Infant. 
What AQts are vid. 


For being [l. IF an infant leaſer for years, and the lefſee enters, the infant 

22 may have treſpaſs againſt him. 18 E. 4. 1. b. 4. b.] 

eis 

ve th that the entry is not neceſſary. Br. Tretpals, pl. 338. cites 18 E. 4. f, 2. 
Quzre, It lea/e for years withous rent be not void, 2 Sid. 110. Davis v. Mannin, ton. 


— — [2. If he leaſes for years, rendering rent, it is at his ele7i;n 25 
Fol. 0. (7 affirm the leaſe, or to have treſpaſs againſt the leſſee for the occu- 
I * E. * . 

Anais Pation. 18 E. 4. 2.] | | 

of debt fir rent upon a lrale mad: to an irfart, and judgment pro quer' againſt the infant. 2 Bulſt. 69. 
K.irton v. Elliot. — uch leaſe is not void but voidable, and may be affirmed by acceptance, and th at 
tliough it was made by an infant copy holder of his copyhold lands without licence, Noy, 92. Iris. 
2 Car. B. R. agrecd per Cur. Aſhficld v. Aſhficld. Jo. 157. S. C. adjudged, that the leaſe 
12 all de good as to ſtrangers. 


Contra if 3. If an infant exchanges with another, if the other enters, the 
= 4 infant may have an aſſiſe. 18 E. 4. 2.] 


„of ſeiſin made by bimſelf, but otherwiſe if by attorney, Br, Treſpaſs, pl. 338. cites 
18 E. & » 1, Zo . 


Pr. Treſpaſs, [. If he /ellr goods, it is at his election to make it void, for he 


. may have treſpaſs er debt for the money. 18 E. 4. 2.) 

Firth. Ar- [F. If a treſpaſi be done ts an infant, and he ſubmits to an awwart, 
ie the award made by them ſhall not bind but at his ele@izn, 

CC - Contra. 10 H. 6. 14.] 

S. P. - Br. | 


Arcbitiement, pl. 43. 10 H. 6. 14. is of a treſpaſs done by an infant, and that award in ſuch caſe ſhall 
rind him, becauſe it is for his advantage to excuſe him of a treſpaſs of which he is inpeachable by law, 
But Brooke lays queries 


+ Br. Faits, [G. If a man makes a deed of feoffment io an infant, and the in- 


42 2 5 fant makes a letter of attorney to another to take livery for him, 


(cue J. this is good, becauſe it is for hrs benefit, Dubitatur, +21 H. 6. 31, 
held irgwod But Brooke in abridging it, title Faits, 31. ſeems that it is good, 
mg eng Ay Mich. 11 Car. B. R. between PaLTNTMAV AND Gropy, per 
cartage; Curiam, upon evidence at the bar, reſolved, upon a trial which 
but Paton concerned Sir Sidny Montague and Dame Gorges, ſhe being but 
OS of the age of 11 years at the making of the letter of alterney. ] 
{235 that the lav ſcems to ke with Aſcue. . 


3. C. cited Noy, 130. 


7. If 


Enfant. 


7. If the king aliens land, parcel of his dutchy cf Lancaſter, within 
age, there he may void it by nonage, for he has the dutchy as 
duke, and not as king; contra of the land which he has as king ; 
tor the King cannot be difabled by nonage as a common perſon 
{ſhall be. Br. Prerogative, pl. 132. cites 1 E. 6. & concordat 
anno 6, and 26 E. 3. tit. Age, 8. 
8. If a man infesffs an infant, and after enters into the land by 
the aſſeut of the infant, and continues ſeiſiu, and ates [fiſed, yet the 
entry of the heir of the ſcoffor is not lawful, for his father was a 
diſſeiſor, and the aſſent of the infant was void. Br, Coverture, 
pl. 34. cites 11 Aff. 14. 
9. In mortdanceitor it was held clearly, that releaſe of an infant 
cf all the right in lands of which he was never ſeiſed is void, ſo that 
another who is of halt blood ſhall have the land as heir of their 
common anceſtor, if he who releaſed dies without iſſue; but cther- 
wi" it is taid of a feeffment ; the reaſon of the diverſity ſeems by 
reaſon of the livery of the land this is only voidable, and the other 
is veid. Br. Coverture, pl. 40. cites 34 Aft. 10. 
10. If an infant accuurts before auditors of receipt, he ſhall be 
bound, per Newton; quiere. But note, that this is matter of 
record. Br. Arbitrement, pl. 43. cites 10 H. 6. 14. 
11. In præcipe quod reddat, nonage at the time of the deviſe 
is a good plea where a man claims by deviſe by teſtament of J. N. 
if he was 4vithin age at the time of the deviſe; for an infant cannot 
deviſe. Br. Coverture, pl. 30. cites 37 H. 6. 5. | 
12. If an infant makes a deed of feoffiment and a letter of attorney S. P. Arg. 
to a ſtranger 79 mate livery of ſeiſin, and he makes livery of ſeiſin ou 
by force thereof, he ſhall be taken for a diſſeiſor. Perk. ſ. 12. 
cites P. 1B E. 4. 2. 2 
12. If an infant commands W. to make a bond for him, and to de- 
liver it ar his deed, which he does, this is not the deed of the infant. 
Pr. Obligation, pl. 53. cites 14 E. 4. 2. 
14. Contra vehere he himſelf delivers it, quod fuit conceſſum; 
for the command is void. Ibid. | 
15. If an infant delivers a horſe, or bails goods, treſpaſs does not 
lie for him. Br. Treſpaſs, pl. 338. cites 18 E. 4. 1, 2. 
16. If an infant makes grant of an advosuſon by his deed, and at 
hi; full age he confirms the ſame grant, yet it is not good, for the 
tirit grant was void. Br, Coverture, pl. 1. cites 26 H. 8. 2. 
17. But if he gives goods and delivers them avith his hands, treſ- bod = _ 
paſs docs not lie, Ibid. pl. 26. ci. 
22 II. 6. 3. But contra if the donee takes them by virtue of the git?, 


18. Ss of feeffment and livery made by the infant himſelf, and nz by 2 


attorney, this is wwidable, and not void; note the diverſity. And ſo eres, ol. 
ſee that livery of a deed of an infant is not like to the livery of land 48. * 18 
or goods by him, Ibid. 1 
cotdingly. — S. P. Pr. Covertnre, pl. 25. cites 2 H. 6. 3. But if he makes letter of attorney * 
vic to make livery, who does it, treipals 1 cs. 


(CG; g 4 19. Infant 


3 | Enfant, 


19. Infant makes a vill, and publiit cs it, and dies at full age, 
it is of no effect. Pl. C. 344. Trin. 10 Eliz. in caſe of Brett v. 


Rigden. 
No. 104. 8. Leafe 22 fry a title in efe efFmonti made by an infant without 
e rent, profit, or other recompence, but only to try the title, being 
Cowper. made upon the land, it is not v9: wo. per Gawdy ]. but per Wra: 
event and Southcot contra. 2 Le. 216, 217. pl. 275. Paſch. 16 Eliz, 
bat Cond B. R. Humireiton's caſe. 
to be vo d —= Such leaſe by infant is good enough, becauſe it is for bis advantage. Noy, 133. 


Rames V. AMachki Yr 


21. Surrender of copyhold was made by infant to the uſe of a 
ſtranger, who was admitted; the infant thall enter at full age; 
for this is no bar nor diſcontinuance. Mo. 597. pl. 814. Hill. 
25 Eliz. Gooles v. Grane. 


Infant ſr- 22. Surrender of a cepyheld by infant of five years of age allowed 
— i: by this court, though lord of the manor infiſted he never heard of 
full ge. any admittance in that manor at ſuch an age. 2 Chan. Rep. 392. 
5505 = 2 lac. 2. Naylor v. Strode. 


& 30 Elize 3 IT caſc of Bu! Tock Vs Dibler. 


22. If an infant bargain and ſell his land fer money for comments, 
er teaching, it is good with averment z if for money otherwiſe, if 
it be prov ved, it is avoidable; if for money recited, and not paid, it 
is void; and yet in the daſe of a man of full age the recital ſuf- 
ficeth. Ld. Bacon on the Statute of Uſes, 355. 

24. If a leaſe for lis be made t an infant, and he by charter of 

ment aliens in fee, "the breach of this condition in law | Is no ab- 
* 4 forfeiture of his eſtate, Co. Litt. 233. b. 

25. $5 of a condition in law given by ſtatute, which gives an entry 
only; as if an infant aliens by charter of feoffment in mortmain, 
this is no bar to the infant. Co, Litt. 233. b. 

26. Exchange by infant of lands is not void, but voidable only, 
Co. Litt. 51. b. 

27. Leaſe of land to an infant if for his benefit is voidable only 

at his election; but he may make it void by refuſing or waving 

the land before the rent day comes; for then no en of debt 

will lie againſt him; but the infant coming to age before the rent-day, 

and it not being ſhewed that the rent was of greater value than 

the land, in debt for rent againſt leflee it was adjudged for the 
plaintiff. Cro. J. 320. pl. 1. Paſch. 10 Jac. B. R. Ketſey's calc. 

28. Money paid by an infant with his own hands, in conſide ra- 
tion of an horſe agreed to be ſold him for that and a further ſum, 
is but ybidable to be recovered again by an action of account; per 
Hobert Ch. J. Hob. 77. pl. 98. Auſtin v. Gervas. 

No Granger 29. If infant makes feoffnent in fee and dies without heir, the 

oy 154, feoſfment is unavoidable z per Bridgman. Bridgm. 44. Mich. 

„ dee 13 Jac. cites 49 E. 3. 13. 6 H. 4. 3. 7 H. 5.9. 39 H. 6. 42. 

caſe of Lord 

. Lt, Lat mer. Arg. Bridgm. 7c. S. P. — The lord by eat ſhall not take advantage of 

tie inlarcy boczule a Unger, and it infant tenant in tau makes fc ment and dies di i 10 
Itter 
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ranger in blood ſhall take advantage of the infancy ; per Eolt Ch. J. Show. 87. Hill, 


in calc of King v. Diliſton. 


30. Two» jointenants in fee, one of them being an infant makes a 
feoffment in fee and dies, the ſurvivor ſhall * not enter ; but if both 
within age make feoffment, one joint right remains in them, and 
therefore if one dics the right will ſurvive, and the ſurvivor may 
enter into allz Arg. Bridgm. 44. Mich. 13 Jac. 


of the one is not the nonage of the other. bid. * Vecauſe the j7irt-rancy is ſevered. 


pl. 15. vere the jointenancy is nut levered it is otherwile z agreed. Noll. K. 
man v. Agburrow. 


31. If an infant grants a rent-charge out of his land, it is not 
voidable, but ipſo facto void; for if the grantee diſlraius for the 
rent, the infant may have an action of treſpaſs againſt him; per 
Curiam. 3 Mod. 310. Trin. 2 W. & M. 

32. A leaſe of land by infant rendering rent is good till diſa- 
orcement, but if without render it is void; Arg. Show. 299. 


Mich. 3 W. & NM. 
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Put they 
mult ſue ſz. 
veral writs 
of dum fuit 
infra &ta- 
tem; for 
the nonage 
But 35 Aft 


2+ in caſe of Smail- 
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Perk. {, 


17. cites 
Faſch. 

18 E. 4. 2. 
S. P. 

It is not in 
the election 
of the leſſee 
to avoid it 
for the in- 


fancy of his leſſor; per Twiſden J. Sid. 42. in pl. 8. Paſch. 13 Car. 2. B. Ro 


33. The difference taken that the deed of an infant (as letter of 


attorney, whereby he gives an authority) is void, but where he 
. 2 * 1 2 3 . * 0 . * 

paſſes any intereſt, (as S πα, Oc.) is only voidable, is not agreeable 

to reaſon; for by that means the infant would be more prejudiced 

in paſſing his eſtate than he would in giving a bare authority 

which cannot be maintained; per Holt Ch. J. Cumb. 468. Hill. 

10 W. 3. B. R. in cate of Thompſon v. Leach, 


— 


(E) What [Ads are] voidable. 
[4s to Chattels.] 


Ir. AN infant delivers goods to his own uſe, this is only void- 
able, for he all not have treſpaſs againit the bailee. 
18 H. 6. 2.] 

2. If an infant gives a horſe, and dees not deliver the horſe with 
his hands, and the donee takes the horſe by force of the gift, the 
infant ſhall have an action of treſpaſs ; but if an infant be an 

_ executor, the payment of the debt of the teſtator by him is good 
and effectual, &c. Perk. f. 14. cites Trin. 15 E. 3. 45- 


in an action of account; Hobart Ch. J. Hob, 77. in caſe of Auſten v. Gerv's. 


If an infant 
delivers o- 
ney with his 
hands, it is 
on'y voidable 
to be reco- 
vered back 


If an infant deli- 


vers goods with his own hands treſpals does not lie. Lat. 10. cites it as adjudged Paſch. 32 Eliz.—S.P. 


Mod. 137. by Hide J. cites 21 H. 7. 39. 26 H. 8. 2. 


But if an intant gives or lells goods, and 


the werdee or donce takes them by ferce of the gift or ſale, the infant may have an- action of treſpaſs 
13 


againſt him. 


— —— — — 


hiv. a 


FP 
* 
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(F) What ſhall ind him. 


Fr. IF an infant admin iſtrator, being above 17 years of age, by the 
aſſent of his friends, ſells a leaſe for years that he hath for 
lands as adminiſtrator, 4 the intent zuith the money to pay the debts 
of the teftator, and diſcharge the debts of the infant him/e!f, which 
were for his apparel and diet, this ſhall bind the infant. Mich. 
14 Ja. in Camera Stellata, reſolved by Hobart and Tanfield, 
and decreed by the Court betwcen two Sxows plaintiffs, and 
BARRA DEN and WaTkixs defendants; but it would have been 
etherwiſe, as they agreed, if the infant had been under 17 
Fears of age, for before this age he cannot adminiſter by the civil 
388] law.] | 
— [2. If A. be bound to B. in 1001. fer payment of 521. at the end of 
veton v. La- ere half year after, and after B. dies making three executors, and 
tham, S. C. after the obligation is forfeited ene of the executors comes to the age of 
be g. 18, and then accepts the 52 1. in full fatisfaftion of the ſaid obligation, 
pl. S. Knive- and males a releaſe of the ſaid obligation, yet H des net difcharge 
8 the obligation, becauſe the releaſe is made by an infant, and by zhe 
— cans Herfeiture the 1001. qwas a debt of the teſtator, and the 52 l. cannot 
by three jui. be a ſatisfaction of the 100 l. and in equity there may be a good 
— ay cauſe to take the forfeiture, and in an action of debt againſt an 
5 executor he may plead a judgment upon an obligation forfeited 
in bar, ultra quz he has not affets, which ſhews that the ſum 
forfeited is the debt, and an infant executor. cannot releaſe the 
debt of the tefiator without a ſatisfaction. Mich. 13 Car. B. R. be- 
tween KNYVETON AND OSTATHAM adjudged upon a demurrer, 
intratur 'Trin. 13 Car. Rot. 962. but this was againſt the opinion 

of Croke.] | | 
Jo. 389. pl. [3- If an infant covenants by indenture to levy a fine, and that it 
20. S. C. ad- ſhall be to certain uſes, and after he levies the fine, and dies zbilhin 
leasen age, the limitation of the uſes ſhall bind the heir of the infant, 
afirmed.— as well as the infant himſelf, ſo long as the fine continues not 
Win. 103, reverſed. Trin. 13 Car. B. R. between SPRING AND SIR JULIUS 
— — ber Cxsar, Maſter of the Rolls, and others, in a writ of error upon a 
S. C. and judgment in Banco in a quare impedit, adjudged perCuriam, with- 


Ibid. 11. out queſtion as to this. Intratur, Mich. 11 Car.] 
to near t 


end of 120. S. C. debated by ſeveral ſerjeants in C. B. 


— | | 
Fol. 231. (G) What judicial Aci done by an Infant ſhall 
ond bind him. 


See tit. [1. FF. an infant by his guardians Suffers a common recovery, he be- 
Recovery ing tenant lo the pracipe, this ſhall bind him, io that he 
SN ſhall not avoid it in a writ of error, for by intendment he ſhall 
i jy PCT - 8 . 2 

"a nee in value; and if this be not for the good of the 
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infant, he may have his recompence over againſt his guardians. 
Paſch, 9 Car. B. R. between the Earl of Nxwrokr axp G. Duke 
of BUCKINGHAM, adjudged in a writ of error to reverſe ſuch a 
common recovery ſuffered in Banco, and then ſeveral precedents 
were cited of ſuch common recoveries ſuffered by infants, and 
then ſaid, that much land depending upon ſuch recoveries, and 
all the ſaid precedents are in nature of judgments.] 

2. [Hut] F an infant ſuffers a common recovery, in which 
he comes in as wuchee in proper perſon, and not by guardian or 
attorney, this is erroneous, and may be reverſcd for this cauſe 
in a writ: of error, for this is more ſtrongly error than if it 
had been by attorney, inaſmuch as he cannot have any remedy 
azainſt any if he be deceived. Hill. 1650, between AYLET AND 
WALEE®R, per Curiam reſolved, that this thall not bind the infant, 
and that he may reverſe it for this cauſe in a writ of error ; but it 
was adjudged that he could nt avoid it himfelf by entry without a 
writ of error. Intratur Trin. 1649. Rot. 200. upon a ſpecial 
verdict in Eſlex.) | 


Sty.246, 
Ailet v. 
Watleſs, 

S. C. ad- 
judged ate 
cordingly 
for the de- 
fendant nĩſi. 
— A com- 
mon reco- 
very was 
ſuffered, in 
which 2 
ſeme covert 
was vouchee, 
and under 


age, and appeared by attorney, and the ſame was reverſed in a writ of error nifi cauſa at the end of the 


term. 5 Mod. 209, 210. Paſch. 8 W. 3. Stokes v. Oliver. 


3. It was ſaid for law, that if en be in an infant plaintiff in 
aſſiſe, the ailite ſhall be awarded, becauſe he cannot know nor 
chuſe his poſſeſſion and title, &c. Br. Coverture, pl. 29. cites 
24 E. 3. 24. | 

4. But if recovery be pleaded againſt him without poſſeſſion, this is 
alſo as ſtrong as againſt a man of full age. Ibid. 

5. So of a fine if he ſhews part of the fine, Ibid. | 

6. Note per Finch. in præcipe quod reddat, that if an infant be 
nonſuited in writ of right, yet he may have writ of poſſeſſion after, 
by reaſon of his infancy. Br. Droit de Recto, pl. 2. cites 
41 E. 3. 12. | | 

7. If an infant be barred in affiſe upon verdict at large, becauſe 
they did nat find a divorce, which was not given in evidence, yet 
the infant ſhall be bound by it; for matter of record ſhall bind an 
infant who has appeared to it, the record being in force, as 
ſtrong as it ſhall bind a man of full age. Br. Coverture, pl. 15. 
cites 7 H. 4. 23. 

8. In /cire facias ad cogneſcend” fa. After a judgment of debt 
upon a releaſe thereof, it was agreed that none ſhall be bound by 
a recopnizance, as mainpernor thereof, if he be within age; 
for if he was bound he has no remedy. Br, Age, pl. 20. cites 
8 I. 6. 30. 

9. If an infant dves treſpaſs, and puts himſelf in arbitrement, &c. 
who give their award that, &c. this thall bind the infant, for 
this is for his advantage to excuſe him of the treſpaſs of which 
the law charges him; per Strange. Brook ſays, quzre inde 
for it may be that the award is of greater recompence than the 
law will give in the action. Br. Coverture, pl. 62. cites 
10 II. C. 14, 


10. And 
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o. Aid per Newton, if an infant be receiver, aud enters into ace 
gun before audit5rs, he ſhall be charged in debt upon accounts 
per Newton, which Brooke ſays he believes is law; for it does 
not appear of record now it he was within age or not, and it 
icems that he cannot have for plea in debt upon account, that 
he was within age at the time of the account; for it is a judg- 
ment paſſed beſore againſt him; quære. Br. Coverture, pl. 62. 
cites 10 H. 6. 14. 

11. To avoid recognizances or fatutes entered into by an infant, 
he muſt bring his audita guerela during his infancy, ſor there is no 
remedy after; Arg. 2 And. 158. in pl. 87. Paſch. 42 Eliz. 
But he may avoid a * after full age, by pleading infancy at the 
time. Ibid. 

12. In writ of right, an infant may /in the miſe and try it by 
battel, for he may perform it by champion, and not in proper per- 
jon 3 bt in appeal he ſhall not join battel; for this ihall be done 
in proper perſon. Br. Droit de Recto, pl. 15. cites 9 E. 4. 36. 

13. An infant is not bound by failure of record pleaded in aſſiſe to 
be diſſciſor as another man is, and yet the ſtatute is general, but it 
ought to have a reaſonable conſtruction ; per Hawes, quod non 
negatur. Br. Coverture, pl. 44. cites 4 H. 7. 11. 

14. The juſtices ſeemed to incline that if judgment by default of 
a real actian of land, be given againſt an infant, that it ſhall bind 
him. But no rule was given in the caie. Godb. 80. pl. 94. 
—_ 28 & 29 Eliz. Anon. 

. 8. tenant in tail covenanted in conſideration of the mar- 
Ti: = * his eldeſt ſon, to ſtand ſeiſed to the uſe of himſelf for 
life, and after to the uſe of his eldeſt fon for life, and after to the 
uſe of the firit fon of his eldeſt ſon which ſhould be in tail; and 
afterwards his eldeſt ſon had iſſue G. S. his eldeſt. The grand- 
father would fell part of the land, and aſſure more in recom- 
pence to the ſon, and the purchaſors would not take any afſur- 
ance unlcſs the infant, who was but four years old, would ſuffer 
a recovery; and to ſatisfy the purchaſors, it was prayed that a 


179 «a 


guardian might be allowed the fant, and that a recovery might be 
had againſt * as vauchee, Which the Court agreed unto, and ad- 
mitted two gentlemen there prefent to be guardians for him, (the 
infant being brought into court,) and /e by his guardians appeared 
end e the common worchee ; and the recovery had accordingly. 
Cro. E. 471. pl. 24. Hill. 38 Ehz. B. R. Stapleton's caſe. 

16. Infant confeſſed » jun, and an action of debt in B. N. 
was brought againit him, and now he brought audita querela 
during his nonage. Popham Ch. J. was clear that audita quereta 
loes not lie upon action 'of debt in this court, as it would lic upon 
a recagniaamce or ſtatute acknowledged, but that the party fall have 
error, but not in B. R. but in the Exchequer Chamber by the ſtatute 
of 27 Eliz. Mo. 460. pl. 642. Mich. 38 & 39 Eliz. B. R. Ran- 
dal's caſe. 

17. Judgment in derer by difault agaĩnſt infant tenant ſhall 
bind. D. 104. a. pl. 10. 104. b. pl. 13. in Marg. cites Mich. 


2 Jac. B. R. Smith's caſe, 
19. An 
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18. An infant tenant in tail ſuffered a recovery by his guardian ; 
the Court heid, that the ſame ſhould bind him, becauſe he might 
have remedy over againſt the guardian by action upon the caſe ; 
but etherawiſe if he ſuffer a recovery by attorney, for that is 
void, becauſe he has not any remedy over againſt him, as it was 
adjudged 4 Jac. in caſe of Holland v. Lee, Godb. 161. pl. 225. 
Mich. 7 Jac. C. B. Zouch v. Michil. 

19. An infant, who wanted cnly nine weeks to be of full age, acknows- 
ledged a fine before commiſſioners, who by the inſpection could not 
tell whether he was of age or not; the fine was reverſed, 
2 Bulſt. 320. Hill. 12 Jac. Requiſh v. Requiſh. _ 

20. In an afſiſe the defendant pleaded in bar a recovery againſt the 
plaintiff in a former aſſiſe; the demandant ſaid he was an infant, 
and that he auas not tertenant at the time of the ſaid recovery, but 
that F. 8. was tenant, and the recovery was a recovery by default ; 
| reſolved, 1ſt, That a recovery is not to ſacred a thing but that it 
might be falſified. 2dly, That becauſe in this caſe, the infant can- 
net have error or attaint, therefore he ſhall falſify ; and the rather 
in this caſe becauſe here id a title and judgment pleaded againſt an 
infant where his title is not diſcovered, Cro. J. 464. pl. 13. Hill. 
15 Jac. B. R. Holford v. Platt. 

21. An infant widow brought writ of error to reverſe a fine levied 
by her & her lands aubigſt fhe was covert baron, and it was moved 
that a guardian be. aſſigned her to protecute for her, and that ſhe 
might be inſpected by the Court, and the inſpection be recorded; 
and an afſſidavit was made by one in court, that he knew the infant 
there preſent, and the time of her birth and baptiſing, and ſwore 
the times preciſely; the chureh-book was alto produced in court, 
and proved by oath, wherein the time of her baptiſing was en- 
tered, and that ſhe was the fame perſon; upon which the had by 
her own election Attwood an attorney of this court aſſigned for 
her guardian, and the affidavits were ordered by the Court to 
be recorded, and the infpection to be entered, and a ſcire facias 
awarded againſt the heir. Sty. 457. Trin. 1655. Sherlock's 
caſe. | | 
22. Error to reverſe a fine for infancy; now it was moved, 
that the party being in court tne might be inſpected and the inſpeftion 
recorded ; and there was produced and read a copy of the Re- 
giſter-book, {ſworn to be a true one, and ſeveral athdavits of her 
age. Curia: Let the inſpection be now recorded; the ue of 
her in ancy may be tried at any time hereafter, though be comes of age. 
Vent. 69. Paſch. 22 Car. 2. B. R. Coulin's caſe. 

25. P. married. J. B. an heireſs, and afterwards Sir H. P. 
(father of P.) and an ignorant carpenter took the conuſance of a 
Fine of the ſaid J. being under age, and by indenture the uſe was 
limited to P. and his wife for their two lives, the remainder to 
the heirs of the ſurvivor; about two years after the wife died 
without ifſue ; and B. as *heir to her prayed the relief of the Court. 
Upon examination it appeared that Sir H. P. did examine the au- 
man whether ſhe were willing to levy the fine! and aſked the huſband 


and her whether ve were of age ar not: Both anfwerd that ſbe WAS. 
She 
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2 Vent. 30. 
Perrot s 
caſe, 8. C. 
the wife at 
the time 7. 
let. ying the 
fine was 
20 years 
old, ſo that 
the nonage 
cid not be 
di cerred on 


- 


the view. 
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All the She afterwards being privately examined touching her conſent, 
__ ny anſwered as before, and that the had no conſtraint upon her by 
ole not her huſband, but ſhe was not there queſtioned concerning her 
meddle with age, All agreed, that there was no way to ſet the fine aſide. 


the 725 Mod. 246, 247. pl. 6. Paſch. 29 Car. 2. C. B. Barrow v. 
_ wife had arrot. 


been alive | 
and ſtill under age, they might bring her in dy habeas corpus and inſpect her, and ſet aſide the fine 


upon a motion; for perhaps the huſband would not ſufter the bringing or proceeding in a writ of 
ctor. f 


26. An infant war bail and taken in execution, whereupon he 
brought audita querela, and witneſſes ſwore to his infancy. But 
per Cur. it is a matter of diſcretion either to admit him to bail, 
or refuſe it. He being in execution; but had the audita querela 
been brought before, he muſt have had a ſuperſedeas of courſe, 

ſo he was not bailed then; but afterwards in Michaelmas term, 
p91 producing a copy of the regiſter of his age out of Yorkſhire, 
and examining the witneſſes again, he was diſcharged by the Court, 
Carth. 278. Trin. 5 W. & M. in B. R. Loyd v. Eagle. 

27. A. deviſes lands to truſtees until debts paid, and then to an in- 
fant and his heirs. Defendant enters and levies 4 fine, and five 
gears paſr. Infant when of age brought an ejectment, but was 
barred becauſe the truſtees ſhould have entered; equity will re- 
lieve and not ſuffer an infant to be barred by /aches of the truſtees ; 
nor to be barred of a truſt eſtate during his infancy. The infant 
in this caſe ſhall recover the mean profits. 2 Vern. 368. pl. 331. 
Mich. 1699. Allen v. Sayer. 

28. The father tenant for life, remainder to the ſon in tail, with 
remainder over. The ſon is an infant, and on an advantageous pro- 
poſa for the ſon's marriage, the father and infant fon join in mar- 
riage-articlet, and the father only covenants, that within a year after 
the ſon's coming to age the father and fon will join in a fine and re- 
covery of the family eſtate 7 divers uſer. The infant fon ſeals the 
deed, and within a year after he comes to age, joins with his father 
in a fine and recovery; the infant ſon's ſealing of theſe articles is 
not ſufficient ro declare the uſes of the fine and recovery, 

Wms's Rep. 206. pl. 51. Mich. 1733. Nightingale v. 

errers. 


(G. 2) Bound by what Contract. 


Oro. E. 383. 1. WW HERE an infant was charged for apparel ſome of which 


pl. 27. was beyend his rank and foie not, and the plaintiff in his 
S. E. the P . . * . o . . 
Court held declaration confeſſed that the fant had paid part, but it did not 
that be hav- appear for what part, whether for the neceſſary or unneceſſary; 


1 per Gawdy J. it ſhall be intended for the neceſſary apparel. 
tistaction Goldlb. 168. pl. 99. Hill. 43 Eliz. Mackerel v. Batchelor, 


for 41. for 
part, &c. and they did not know for which part, therefore they could not have julgment for any part; 
but otherwiſe he ſhould hae judgment tor thoſe contracts wich were aligwed of, -A taylor ſurs an in- 


Fant for the making apparel ust convenient for ibe quality of the inſunt. He need not aver that convenient, 
becauſe 


Enfant. 
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pecauſe he does not provide the materials, but only the making, and nece{iaries thereto, as lining, &c» 


Sec Lat. 187. Trin. 2 Car. Delaval v. Claes 
Jo. 146, Vere v. Delavall, —- Noy, 85. S. C. adjudged for the plainüif. 

* 2, An action was brought againſt an infant who attended the 
carl of Eſſex in his chamber, and it was for 401. for a /attin doublet 
and hoſe, with ſiluer and gold lace, and a velvet coat and hoſe to his 
own uſe z he pleaded infancy, and though he was ſued by the ad- 
dition of gentleman, yet the Court held that theſe were not pro- 
per cloaths for a gentleman, but above his degree, and fo the 
action would not lie againſt him for thoſe things, as not agreeable 
to his rank, but for a fuſtian doublet and cloth hoſe it lay, being 
neceflaries. Goldib. 168. pl. 99. Hill. 43 Eliz. Mackerell v. 
Batchelour. 

3. Infant buys a horſe, and pays part of the confederation money 
with his can hand, this is not void, but voidable only (being de- 
livered by his own hands), and to be recovered again by an ac- 
tion of account. Hob. 69. 77. Auſtin v. Jervas. 

4. A brewer brought an action againſt an infant for beer ſold to 
the infant, and held maintainable. Noy, 85. in cafe of Delaval 
v. Clare, cites M. 17 Jac. B. R. Rot. 1574. Blackſtone's cafe. 

5. If infant has houſes it is neceſſary to repair them, and yet 
contract for repairs will not bind him, for no contract binds but 
what concerns his perſon. Per Haughton J. 2 Roll. Rep. 271. 
Mich. 20 Jac. B. R. Turell's cafe. 

6. Single bill given by infant for neceſſaries is good, but obli- 
gation with penalty is not. 1 Lev. 86. Mich. 14 Car. 2. B. R. 
Ruflel v. Lee. 

7. Caſe by a farrier for medicines applied to defendant's horſes, for 
which detendant promiſed to pay. Defendant pleads that at the 
time of the ſuppoſed promiſe he was an infant under the age of 
21. Plaintiff replied, that the medicines were neceſſary for the 
defendant's horſes. Defendant demurred, and had judgment 
for though the phyſic might be neceſſary for the horſes, yet the 
horſes were not neceſſary for defendant, and as an infant's con- 


tract is binding for things neceſſary only for his perſon, ſuch neceſſity 
ſhould have been put in ifſue, that the & might have judged of 
it. M. 12 Geo. 2. B. R. Clowes v. Brooks. 


8. In an action upon a quantum meruit for diet, ladging, and 
aßparel, the evidence was, that the defendant being an infant was 
ſent with a Ruſſia merchant beyond ſea by his mother, who did 
agree to pay him ſo much for diet, waſhing, and apparel, and the 
merchant in Ruſſia committed the care of the infant to the plain- 
tiff, and promiſed to pay him for his diet, lodging, and apparel. 
And Roll directed the jury, that if an infant comes to a flranger 
and beards with him, there is a contract in law implied that he 
ſhould pay for his board, as much as it is worth; but if another 
undertakes to pay for his boarding, this expreſs agreement takes 
away the implied contract, and the verdict was accordingly found 
for defendant. All. 94. Mich. 24 Car. B. R. Duncombe v. 
Turkridge. 

9. Aſſumpſit was brought for Jabour and medicines in curing the 
defendant of a diſtemper, Sr. who pleaded infancy. The plaintiff 
replicd, it was for necefſaries generally. Adjudged upon demurrer 

6 that 


— It will come time enough in the replications 


Lat. 157. 
cites S.C, & 
S. P. ad- 
judged 
maintain- 
able. 


In this cafe 
was Cited, 
and 2dmit- 
ted per Cure. 
as a caſe in 
point, Cart. 
215. Trin. 
22 Car. 2. 
C. B. Rainſ- 
ford v. Fen- 
wick. 


If an infant 
ſhou'd pro- 
mile to give 
an u α,,œ' 
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but only for 
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«be price that the replication in this general form without ſhewing how, or 
"of in what manner, was good. Carth. 1.0. Hill. 2 W. & M. in 
would not B. R. Huggins v. Wiſeman. | 

be good to bind him. Arg. 10 Mod. $5. Paſch. 11 Ann. B. R. in cafe of Mitchel v. Reynolds. 


For here the 10, Infancy is 2 good plea in bar againſt a 2% of exchange. 
Wok a Carth. 160. Mich. 2 W. & NM. in B. R. Williams v. Har- 
the bill or Ton. 

exchange 

was draws in ccurſe F trade, and nit fer any neceſaricts Ibid. . 


[ 393 ] _— 
Roll. 2. pl. 3. II. Infant keeps a c:mmsen inn, yet an action on the caſe on 
the cuſtom of inns will not lie againſt him. Cited per Holt 
Ch. J. Carth. 161. Mich. 2 W. & M. in B. R. in caſe of Wil- 
liams v. Harriſon, | | 
< Mog.3*3, 12. No difference between money lent to an infant, and he buys 


- Co b [4 - bd ® o - 
— neceſ/aries, or if a ſtranger buys them for him; for in both caſes 


there as not it will come in iſſue whether the goods were convenient for his 
b fo the degree and quality; but becauſe the plaintiif had laid the venue 
money lent, 1 . - 
where the money was lent, and not where the neceſſaries were 
what money bought, judgment was given againſt him. Cumb. 482. Trin. 
1 10 W. 3. B. R. Ellis v. Ellis. 
ceilaries for the infant, who (it ſays) was dead, and this laſt is according to 1 Salk. 279, DArνπτν v 
v. Boucxes. SW. & NM. in C. B. that of Eilis'v. Ellis was Trin. 10 W. 3. B. R. Hill, 
10 Ann. B. R. a judgment in C. B. agreeing with that of Ellis v. Ellis, as reported by Cumb. 482 
was reverſed, for that the lender muſt lay the moncy oat for the infant, or ſee it laid out, and then it 
is his laying out. 1 Saik. 26. Farle v. Peale. =————12 Mod. 197. S. C. and becauſe the employ- 
ment of the money for neceſlaries was trawerſeablr, and no vcnue laid, judgment was given for the 
defendant for that omiſſion. * 10 Mod. 66. S. C. and per Cur. the goodneſs or badneſs of a 
contract is not to depend on a ſubſequent contirgencys But though the law be, that if one aQtually 
lends money to an infant tog, for neceſſaries, yet as the infant in ſuch cafe may aft: and milapply it, 
he is therefore not liable, ©: in 1 Salk. 279. ; it is yet otherwiſe in equity 3 for it one lends money to 
an infant to pay a delt jr necjarits, and thereupon be actualiy dees pay the debt, he is liable in equity, 
though not at law ; for in this caſe the lender fand: in the place of rhe perſon paid, (viz.) the creditor, 
for neceſſarĩes, and ſhall recover in equity as the other ſhould have done at law. Per the Maſter of the 
Rolls. Wms.'s Rep. 555. Irin. 1719. Mariow v. Pitſield. 


As for diet, 13. No contrad? binds an infant but what concerns his perſon. 
apparel ot 2 Roll. Rep. 271. Mich. 24 Jac. B. R. 'Tirril's caſe. 


necefiary 

Larnirg, but covenant to bind binc!f apprentice does not, unleis by ſpecial cuſtom. Cro. J. 494. 
pl. 15. Trin. 16 Jac. B. R. Whittingham v. Hill. Such af arel muſt be convenient only. 
2 Roll. 144. Green v. Cheſter. But he may be charged for a tert, as in trover, though not on 
contract, nor as 64:/;ff, or for goods to carry on a trade, and therefore when infants are fades, their 
friends ſhould give lecurity for their accounting. Abr. Equ. Caſes, 6. pl. 3. Trin. 1709. Smalley 


v. Smailey. 


14. Infant made a contract with conſent of friends, that intereſt 
money ſhould become principal, (it being a matter of extremity, ) 
and it was decreed good. 9 Mod. 103. Mich. 11 Geo. cited per 
Ld. C. as Lady Betty Cromwell's caſe. 


(G. 3) Bound by Forfeiture. 


1. JF an tate upon condition deſcends to an infant, who does not 
per form the condition, he ſhall loſe the land, notwithſtanding 
the nonage. Br. Coverture, pl. 71. cites 31 Aſſ. 17. 
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(G. 4) Bound by what Agreement of him and his 


Guardian, 


1. RILL to have a ſpecihc performance of an agreement, &c. 

upon tlis caſe. Mr. Fuller during his minerity by himſelf 
aud guardian enters into articles ith the defendant to let him a furm 
at a certain rent, &c, The defendant enters upon the farm, and 
continues the poſſeſſion, ard pays the rent after Mr. Fuller came of | [ 294 ] 
full age. A iter that Mr. Fuller conveys the inheritance to the plain= 
tif, and then the defendant quits the farm, inſ//ing that he was enly 
t-naut at will, and refules to accept a leaſe, or execute a counter- 
part, becauſe Ar. Fuller being an infant at the time of making the 
agreement, avas nit bound by it, and therefore the defendant ougEt not 
7 be bound by it. It was intiſted, that the defendant was bound 
by the articles, though Mr. Fuller had his election at his full age 
to perform or not perform the articles ; for though in ſuch caſes 
the infant has his cleCtion at his full age, the other party has not 
his election, but is bound by. ſuch agreement with an infant, It 
was inſiſted by the defendant, that this bill is brought by a pur- 
chaſor of the inheritance, and this covenant does not run with 
the land, nor 1s transferred by the ſtatute H. 8. But Har- 
court C. decreed that the plaintiff ſhould execute a leaſe to the 
defendant, and the defendant execute a counterpart of ſuch 
leaſe to the plaintiff in purſuance of the articles, and the de- 
fendant to pay coits. MS. Rep. Trin. 13 Ann. in Canc. Clay- 
ton v. Aſhdown. 

2. If an infant ſeiſed in fee, upon a marriage with the conſent of 
her guardians, ſhould covenant, in confideration of a ſettlement, t 
convey her inheritance to her huſband, Ld. C. Parker faid, that equity 
would execute the agreement if the conſideration was a compe- 
tent ſettlement. 2 Wms. 's Rep. 244. Mich. 1724. in caſe of 


Cannel v. Buckle. 


(1) What Judicial Privileges an Infant ſhall have. — tit. Ages 


- 
[1. 1* an afſize againſt tauo, of which one is an infant, if they make Br, Affze, 
default, by which the aſſize is azvarded, and after the af/ize pl- B 


remains for default of jurors, yet the infant ſhall be received to plead gr, Reſceit, 


afterwards, 29 Ail. 36.) 5 5 f A 


Brooke makes a quære if this receipt be ratione ætatis. 


2. In an aſſixe by an infant, if the fail pleads an ill bar, and the Br. Error, 
ant replies, by which he makes the bar good, if the plaintiff had 9 cites 
been of full age, yet this ſhall not make the bar good againſt te 
infant; but if the judgment be for the tenant thereupon, this is 

Vol. IX. H h ä error, 


Enkant. 


error, for the Court ought to plead for the tenderneſs of his age 
37 Aft. 5. adjudged.) 

3. If an infant be nanſuited in writ of right, yet after he may 
have writ de poſleſs'; and if he prays to be received, and ſhews 
cauſe, he may after change the cauſe. Br. Coverture, pl-6. cites 
41 E. 3. 13. per Finch. 

4. If an infant makes default in præcipe quod reddat, by which 
grand cape is awarded, he has not loſt the land by his default by 
reaſon of his infancy, quod nota. Br. Coverture, pl. 4. cites 
6. to. | 

5. If an infant be impleaded by any precipe of his lands, and loſes 
by defending, he ſhall have a writ of error, and becauſe he was 
within age at the time of the judgment, it ſhall be reverſed, and 
the infant ſhall be reſtored to all that he loſt. Hetl. 65. Mich. 
3 Car. C. B. Wilkins v. Thomas. | 


(H. 2) Actions. Liable to AQions or Suits in 
what Caſes for Torts, cc. 


I. A CCOUNT does not lie againſt an infant of receipt during 
his nonage. Br. Coverture, pl. 20. cites 21 E. 3. 7, 8. 

2. Agreement of an infant to a tort does not make him a tort- 
feaſor, by the beſt opinion. Br. Aſſize, pl. 46. cites 3 H. 4. 16. 

3. Intant ſhall not be ſworn within age, nor ſhall he be charged 
by bailment ; contra upon trover, as executor. Br. Coverture, 
pl. 63. cites 11 H. 6. 40. 

4. If leaſe for years be made to an infant, and he manures the 
lend, debt lies of the rent, for he has quid pro quo. Br, Covert- 
ure, pl. 25. cites 21 H. 6. 31. 

5. If an infant of fo tender age that the juſtices think he can- 
not conceive malice, be indicted and found guilty of felony, the 
juſtices may diſmiſs him; per Moil and Billing, quod nemo ne- 
gavit. And Wangf. who was of the counſel againſt the infant 
of four years, in treſpaſs of putting out the eyes of a man con- 
ceſſit, becauſe in felony a man cannot juſtify, but plead not guilty. 
Br. Corone, pl. 6. cites 35 H. 6. 12. : 

6. If a man /eaſes to an infant of ſeven cr eight years, and a ſtranger 
does waſte, the infant ſhall not be thereof charged; contra of H, 
own waſte, and contra of a man of full age in the firſt caſe. Br. 
Coverture, pl. 68. cites Doct. & Stud. 67. , 

7. And an infant ſhall be bound by his ceſer in ceſſavit. Ibid. 
cites Doct. & Stud. lib, 2. fol. 113. 

8. S⸗ if he be warden of a priſon, and ſuffers a priſoner to eſcaf?y 
for thoſe ſtatutes do not except infants. Ibid. 


Natute of Weſtm 2. 13 E. 1. cap. 11, extends to ſuch infant. 3 Rep. 44. b. 3. P. pet 


9. An infant [all anſauer to the intruſion or to the purchaſe by him; 
ſo where he is vouched in writ of dower ; and he ſhall anſwer to 
| v3 | appeal 
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appeal if he be of the age of 12 years. Br. Coverture, pl. 66. 
cites F. N. B. dum fuit infra ætatem. 

10. Waſte done by an infant ſhall bind, and ſo of cgſavit. 
8 Rep. 44. b. Paſch. 25 Eliz. 

11. An infant and baron and feme ſhall be puniſhed for waſte 
done by a ſtras ger, and ſo ſhall the wife that has eſtate by ſurvivor 
for the waſte done by the huſband in his life-time, if ſhe agree to 
the ſtate, though there has been variety of opinions in other books. 
Co. Litt. 54. a. 

12. Action for words lies againſt an infant of 17 years of age; 
for malitia ſupplet ætutem. Per Cur. Noy, 12g. Hodſmam v. 
Griſell. 

13. A bill was exhibited in the Star- chamber on 27 Flix. 4. of 
fraudulent conveyances againſt ſeveral perſons, of whom one was an 
infant, and it was reſolved that this infancy thall not excuſe him 
of the penalty of the year's value ot the land, he being of 16 years 
and privy to the convegence, and having juſtified that fraudulent deed 
to be made bona fide, and therefore ſhall be puniſhed as if he were 
of age. Noy, 105. Poulton v. Wiſeman & ab. C3961 

14. Account lies not againſt an infant, becauſe the infant may = - 
be miſtaken, and in ſuch action evidence ſhall not be upon the S. C. ac- 
value of the things, but upon the account only. Lat. 169. in caſe 2 AS 
of Wood v. Witherick, ſays, the very ſame point was adjudged th 
19 Jac. B. R. between STIRRELL AND HoOMEDAT, and the reaſon Stirrel v. 
there was, becauſe the infant might be miſtaken. Home 


—2 Roll. 
Rep. 271. Tirrel's caſe, S. C. held accordingly. Action lies not againſt an infant upon an in- 
t mul computaverunt for diet, becauſe infant may miſreckon in the account. Palm. 528. Paſch. 


4 Car. B. R. Pickering v. Gunning. Jo. 182. pl. 4. S. C. but S. P. does not appear. 


15. Action upon the caſe was brought againſt an infant for af 
firming a jewel to be his own which was not, and the defendant 
pleaded infancy, and the plaintiif demurred, and adjudged for 
the defendant ; for be the jewel his own or not he was not bound. 

Cited Sid. 258. in caſe of Johnſon v. Pye, as of Paſch. 16 Car. 2. 
between Gorve and Nevil. 

16. Caſe lies not againſt an infant for affirming himſelf to be of * ou 
age, and thereby borrowing money of the plaintiff; ayd a drver/ity jn 
was taken between torts and contracts of infants, for though in- — Keb. 
fants ſhall not be bound by contracts, yet they ſhall be bound for * N 
torts, cites D. 105. But per Cur. though infants ſhould be bound je 
by actual torts, as treſpaſs, &c. which are vi & contra pacem, yet Ibid. 913. 
they ſhall not be bound by thy/e which ſound in deceit. Sid. 258. nd Ge 
Trin. 17 Car. 2. B. R. Johnſon v. Pye. that the 

| plaintiff nil capiat per billam. 


nA 


17. If an infant judicially perjures himſelf in point of age, or 
otherwiſe, he hall” be mals for xd we! 8 
ITN pl, 3. Trin. 17 Car. 2. B. R. in the caſe of Johnſon 

. Tye, | 

18. But not for barely affirming himſelf to be of age, in order 
to borrow money on a mortgage; for ſuch torts that mult puniſh 
an infant mii be vi & armis, or notoriouſly again/; the public, but 

Hh 2 not 


not where the plaintiff's own credulity has betrayed him. Per 
Keeling. And by Windham, the commands of an infant are void, 
and for ſuch he ſhall never be attainted a diſſeiſor, much lets ſhall 
be punithed for a bare athrmation, which Twiſden agreed, and 
that there muſt be a fact joined to it, as cheating with falſe dice, 
&c. Alſo by this means all the pleas of infancy would be taken 
away; for ſuch affirmations are in every contract. Windham 
ſaid, that had any other perſon affirmed the infant of age, an ac- 
tion would lie; (and cited the caſe of Grove v. NEvIL, where 
the defendant pleaded infancy, to which the plaintiff demurred in 
an action upon the cafe, jr falſely affirming a jewel ts be his cu 
| which was anther man's. } The Court awarded, on the plaintiff's 
'F prayer, a nil capiat per billam. Keb. 914. pl. 16. Trin. 17 Car. 2. 
+ B. R. in cafe of Johnſon v. Pie. 

19. Infant may be charged for treter becauſe it is a lort, but 
nat on contract, nor as bailtj7, or for goods to carry on a trade, and 
therefore when infants are actor, their friends ſhall give ſecurity 
for -.zeir accounting. Abr. Equ. Caſes, 6. Trin. 1700. Smally 
v. Smally. 


L397 J (H. 3) What real Actions he may have. 


1. 1 may have writ of right and jein the miſe if he be 
purchaſor. Br. Coverture, pl. 66. cites F. N. B. Dum 
ſuit infra ætatem. 
2. Infant may have forme4;n within age, but if deed of avarranty 
of his anceſtsr, whoſe heir, &c. be pleaded, the parol thall demur. 
Ibid. 


(H. 4) What Action an Infant may have on his 


own Contract. 


I. IF an infant makes me baili of his mauer, treſpaſs does not 

lie againſt mg for he ſhall have writ of account; for it is 
for his benefit. Br. Coverture, pl. 25. cites 21 H. 6. 31. per 
Aſcue ]. 

2. If an infant makes a contract for an horſe, and pays part :f 
the money himſelf, it is not a void conſideration, for being deli- 
vered with his own hands, it is but voidable, to be recovered again 
by an action of account. Per Herbert Ch. J. Hob. 77. Auſten 
v. Gervas. | 

This ws on 3. An infant by his guardian brought afſumpſit, and after ver- 
a promite to dict for him it was moved in arreſt of judgment, becauſe the con- 
wr vl federation of the promiſe being made by the infant to pay a ſum of mo- 
ment of ſo ney vas 44). But per Cur. the action well lies, for it is only in 
much mo- the elefien of tht infant to make his promiſe void, and not of the 
* Sa 4 other party. Sid. 41. Paſch. 13 Car. 2. Forreſter's caſe. 

8 would malte an ailurance, and judgment for the plaintiff, Keb. 1. pl. 1» Gable v. Foſter, 


4. An 


Enkant. 


4. An infant brought an aſſimpſit by his guardian, and declared, 
that where the defendant entered into his cloſe, and cut his graſs, that 
in conſideration he would permit Pim to make it into hay, and carry it 
away, he promifed to give him 6ʃ. for it. Upon this declaration 
the defendant demurred, ſuppoting it to be no conſideration, be- 
cauſe it was nt reciprecal ; for the infant was not bound by his 
permiſſion, but might fue him notwithſtanding 3 but the Court 


397 
Mod. 2 5. 
pl. 66 3.0. 
adjudged 
niſi, &. 
2 Keb. 581. 
pl 114 
S. C. 
judged 
If an infant 
makes a 


gave judgment for the plaintiff, Vent. 51. Mich. 21 Car. 2. lets for 

B. R. Smith v. Bowen. years, ten- 

| ; dering rent, 

it is not in the election of the leſſee to avoid this leaſe for the infancy of the leſſor, but the infant ſhall 
have an action for the rent; and lv on a promile to an infant to pay ſo much, in conſideration te would 
permit the defendant to enjoy ſuch a houſe, it was adjudged a good conſideration, and an action for it 
maintainable by the infant; though the infant might avoid his promile if an action were grounded upon 
it againſt him. Mod. 25. in S. C. by Iw.ſden laid it had been ſo adjudged. S. P. by Twit- 
den, Sid. 42. in pl. 8. 


(H. 5) AQtons. When they muſt ſue. 


3 [ 398 ] 

Limitations. 

1. A aſumpſit is made to an infant, the ſatute of limitations is 

not pleadable if he brings his action within fix years af- 

ter his full age, though he was but a day old when the promiſe 

was made. 2 Mod. 71. Paſch. 28 Car. 2. C. B. Croſier v. 
Tomlinſon. 

2. If an infant leit fix years paſs after he comes of age, and then 
brings a bill for an account againſt the receiver of the profits of his 
Mate during his intancy ; if the defendant pleads the fatute li- 
mitations, it is as much a bar to ſuch ſuit as it would be to an ac- 
tion of account at common law, and this is not ſuch a truſt as 
being a creature of a court of equity the ſtatute ſhall be no bar 
to. Ch. Prec. 518. pl. 320. Trin. 1719. Lockey v. Lockey. 


(H. 6) Actions. How they muſt be ſued. 
By Attorney or Guardian. 


I. Weſt. 2. 15. ENACTS that if an infant be efſeigned, ſo that Upon this 


12 &< 4. he cannot ſue perſonally, his next friend Pall be _ ig 
admitted to ſue for him. —— 


e/ſoigned or 
re, he ſhall ſue by prochein amy; for the eſſoĩgnment is put in the act to ſhew what miſchief may fall 
out in this caſe. If the ſurmije that the plaintiff is within age be untrue, his admittance by proc hein 
amy is error. 2 Inſt. 390. 


2. R. brought aſſize by procliein amy, it is no plea that the in- 
fant-mother is alive, for the fatute intends him to be the prochein amy 
wh will firſt ſue for him. Br. Garden and Prochein Amy, pl. 27. 
cites 'Temp. E. 3. It. Not. 

3. But the iſſue was ſuffered 27 E. 3. who was prochein amy, 
and there it was agreed that where land deſcends of the part of the 
: | Hh 3 * , 
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father, and other land of the part of the mother, that ſuch amy of one 

part or the other 20% fir? gets the infant fhall have the ſuit. Brook 
makes a quzre if this be not ſuch amy to whom no land may de- 
ſcend. Br. ibid. 

4. But the ſuit is always in name of the heir by prochein amy, as 
it is in other caſes by ſuch a one his attorney, &c. which appears 
in the Book of Entries. Br. ibid. 

5. And ſee 34 E. 3. that an infant who fues or anſroers by prochein 
amy, ſball net be ſuffered to diſall:w the ſuit or plea pleaded by him, 
nor the prochein amy, though the infant comes in perſon ; neither 
may a feme diſallo the plea of her baron. Br. ibid. 

® This is 6. Scire facias upon a fine, the deſendant made default, and one 

mifprinted, came and informed the Court that the plaintiff effeigned the infant 

and ſhould , 

be c E. z. for fear of a recovery by the defendant, for the defendant was in- 

16. pl. 6. fart ; wherefore he was admitted to anſwer by guardian ex aſſenſu 

_ dhe qucrentis. Quzre, if he may not be admitted by guardian, with- 

editions. Out his aſſent, as well as by prochein amy. Br. Garden and Pro- 
chein Amy, pl. 4. cites * 40 E. 19. : 

L399 7. Infant brought aſſiſe by guardian, and well; and ſo it ſeems 
that an 17/47 may ſue as well by guardian as by prochein amy, for the 
ſtatute of prochein amy W. 2. cap. 15. ts in the affirmative ; but 
au re the ſuit of the infant is againſt his exon guardian, as for waſte, 
mortdanceſtor, aſſiſe, &c. there for neceſſity it ſhall be by prochein 
amy; and it ſhall be by prochein amy by the ſame ſtatute where 
the infant is eſſoigned; but where the ſuit is not againſt the guar- 
dian, and 4% the infant is not efſeignea, there the ſuit may be by guar- 
dian. Br. Garden and Prochein Amp, pl. 26, cites 12 E. 3. and 
Fitzh. Af. 116. 

8. Aſſi/e by two ciparcenors, of which the one aba an infant, and 
appeared by guardian, and it was demanded where he was made 
guardian, Per Stone, he ought not to ſhew it, for he may an- 
ſwer as proche in amy by ſtatute, and there has been great debate 
auhere one anſwers as guardian, and the other as prochein amy, which 
plea ſhall be taken, Per Fiſh, his who beſt pleads in advantage of the 
infant. Br. Garden, pl. 9. cites 28 Aſſ. 22. | 

9. Guardian ſhall ſhew warrant, but prechein amy not, quod 
nota; and yet it ſeems that the guardian ſhall be admitted by the 
Court, and prochein amy not; but by 19 Af. 10. the guardian ſhall 
not have warrant as attorney ſhall have, becauſe he is admitted by 
the Court, and this is the beſt law. Br. Garrant de Attorney, 
pl. 47. cites 34 Aſſ. 5. ä 

10. In H repement againſt an infant, he appeared by guardian, 
and well, per Cur. notwithſtanding that it be a perſonal action, and 
the infant in a manner treſpaſſor. Br, Garden, pt. 20. cites 
3 H. 6. 16. 

11. Brook makes a quzre if an infant may ſue a perſonal aft: 
by prochein amy. Br. Garden, pl. 20. 3 H. 6. 16. : 

12. Writ of waſte has been ſued by the infant of the prochein 
amy again/} the father of the infant tenant by the curteſy. br. Gar- 
den, pl. 3. cites 34 H. 6. 4. 5 


13. 8 
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13. S. brought action of falſe impriſonment againſt P. and be- 
cauſe the plaintiff was eſſoigned, G. came as prochein amy, and 
prayed to be admitted for him, and counted by Vaviſor, and the 
plaintiff was of the age of ten years, and becauſe G. took upon 
him to ſay, upon his honeſty, that the plaintiff was eſſoigned, 
therefore he was admitted without oath. Br, Garden, pl. 14. cites 
20 E. 4. 2. 
14. 92 may be traverſed by prochein amy of the infant, where 
the tenure is found in chivalry of the king, where it is held of W. N. 
in focage. Br. Garden, pl. 13. cites 6 H. 7. 15. 
15. Infant may have appea! of murder of his anceſtor, whoſe 
heir he is, and it ſhall be by guardian and not by attorney, and 
the parol ſhall not demur at this day. Br. Garden, pl. 1. cites 
27 H. 8. 11. | 
16. An infant ſhall ſue by prochein amy, but if he be defendant in In our books 
any action, he Hall make his defence by guardian, and not by pro- the — 9 
chein amy. F. N. B. 27. (H) and in the new notes there (d) r 
Cites 40 E. 3. Stat. Weſtm. 2. cap. 15. 27 H. 8. 11. 3 H. 6. 16. are ſome- 
1 H. 5. 6. 29 Aſſ. 67. 27 All. 53. times taken 


the one for 
the other, becauſe they are oftentimes all one; as the guardian in ſccage is alſo prochein amy, _ 
as well the one as the other are allowed by the judges to be ſome of the officers of the Court. 2 Inſt. 
261. 

Guardian and prochein amy are diſtinct, and either may be admitted for the plaintiff, and the prochein 
amy never was till the ſtatute W. 1. 47+ and W. 2. 15. and he is appointed in caſe of neceſſity where 
an infant is to ſue his guardian or be eſſoigned, or that the guardian will not ſue for him ; and for theſe 
cauſes he might be admitted to ſue by either where he is to demand or to gain; but when he is 1 de- 
fend a ſuit in an action real or perſonal, it cught always to be by guardian, and the guardian ought to 
be admitted by the Court, wi19 ought to anſwer his mil- leading if there be eauſe; and defendant ought 
always to appear by guardian, and not by prochein amy. Per three judges againſt one; and ſo a judg- 
ment in Durham was reverſed. Cro. J. 641. pl. 5. Trin. 20 Jac. B. R. Simpſon v. Jackſon. — 
2 Roll. Rep. 257. S. C. and judgment was reveried. Paim. 295. S. C and judgment reverſed. 
S. C. cited accordingly, and ſays the precedents are ſo. * Hutt. 92. in caſe of Young v. Young. =— 
8. P. by Richardſon. Litt. Rep. 60, ——Cro. J. 441, 442. S. P. Cro. C. 161. pl. 2. Goode 
win v. Moore. S. P. Mich. 5 Car. B. R. Admittance ad proſequend' is good, even where the 
infant is defendant; for it is to proſecute his plea by which he defends himſelt againſt the plaintift. 
8 Mod. 25. Hill. 7 Geo. 1. Spiller v. Adams. 

*[ 4090] 


17. In waſte by infant againſt his guardian, one came as prochein 
amy by the ſtatute Weſtm. 2. and prayed to be received, for that 
the infant was eſſoigned. It was replied, that this appeared not 
judicially to the Court, and that [though] ſuch ſuggeſtion had 
uſed to be made in aſſiſe and mortdanceſtor, becauſe = eſſoining 
might be enquired of, there being a jury the firſt day, but that 
otherwiſe it was in this caſe of waſte; but reſolved that the pro- 

chein amy ought to be admitted upon the ſaid ſuggeſtion in this 
caſe, becauſe the writ is brought againſt the guardian, who per- 
haps had eſſoined the infant, and he ſhall not take advantage of his 
own wrong; and the Court awarded the prochein amy to be ad- . 8 
mitted. 2 Inſt. 261. e 
18. An infant appeared by grardian, and coming to age continued 
till by his guardian, whereas he ſhould then have been by his at- 
torney, and judgment was given for him, and the judgment was 
aihrmed in error, Bulſt. 171. Trin. 9 Jac. Anon. 
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He . If infant be plaintiff, he mult fue by prochein amy, and if 
dns a; defendant, by guardian, and not in perſon, and the Court ought to 


plaintiFor aſſign the guardian. Arg. Roll. Rep. 304. Hill. 13 Jac, 5. R. 


de mandant, in caſe of Holland v. Lee. 


either * 
prochein amy or by guardian at his election. Jo. 177. Young v. Young, Infant may ſue by 
guardian, and the father not being thought proper, he being a defendant, the eideſt fix clerk Was ap- 


pointed. N. Ch. R. 44. Ole) v. Jenny and Baker. He thall fue by prochein amy, though 
his prochein amy cannet anſwer tor Eim as a guardian ſhall in caſe of igtants being detendants. Sty. 369. 


Paſch. 1653. B. R. 


20. One cannot anſwer for an infant as guardian either in 
Chancery or any other court, except he be gnẽ,ju, guardian by 
the Court ; for if he might, that were to make himſetf his guar- 
dian, and that might prove to the damage of the iniant, thercſore 
if one will ſue an infant, he muſt move the Court te affign a guar- 
dian that may anſwer for him, but an infant may fue by prochein 
amy, though his prochein amy cannot anſwer for him. Per Roll 
Ch. J. Sty. 369. Paſch. 1653. Anon. 
2 Lex. 38. 21. Feme covert, an ase is ſued with her huſtand, he can— 
Baddington not make an attorney for her, but ſhe mult appear by guardian. 


T. Freeman. 2 Keb. 878. pl. 52. Hill. 23 & 24 Car. 2. B.R. Freeman v. 


Vent. 185. Bodington. 
S. C. &S. P. 
Freeman v. Baddington. 


22. The Court will admit one to /ue by guardian upon a motion, 
though not preſent, nor any aſſidavit made. Cumb. 256. Paſch. 
6 W. & NM. in B. R. 
23. The writ and ſuit of an infant i rs ſi dect only to the directian 
of the prochein amy, and not of the infant. 1 Salk. 176. Paſch. 
12 W. 3. B. R. Toler's caſe. 
24. Infant tuing by prochein amy, and 15 entrance of the adi 
on, is not error. Comb. 330. Trin. 7 W. 3. B. R. Read v. 
Waldron. 
Haw 25. Where a ſuit was by a prochein amy vt 22 zent to anſwwor 
ſaid Arg · cots, the Court ordered another ſhould be named, P. R. C. 


2 Was. 3 
Rep. 297. 296. 
in caie of Turner v. Turner, Trin. 1725. 


[ 401 ]J 26. It ſhould ſeem that an infant way ſue here either by himfelf, 
by proechein amy, or by guardian, as the Court pleaſes. P. R. C. 
= 

And / it ſhould ſeem he may def ud. And if he is of diſ- 

— al ſhall anſwer upon oath. P. R. C. 296. 


ee 28. Any one may bring a h as prochein amy to an infant 
nn. . 

Equ. R. 36. Without his conſent, becauſe it is at his peril that he brings it. 
5. C. But none can bring a bill in the name of a feme covert as her pro- 


chein amy without her conſent, but it will be diſmiſſed on affi- 
davit. Ch. Prec. 376. Mich. 1713. Andrews v. Cradock. 
29. Outlawry, or excommengement in a guardian, or prochein 


amy, cannot be pleaded or alleged ; in diſability, where an infant ſues 
Or 


Eufant, 


or defends by him; becauſe he acts in auter droit. P. R. C. 
296. | 
Fs If a prochein amy be in/o[vent the detendant may apply to 
the Court to have a folvent one named. It was ſo ſaid by Mr. 
Talbot, Trin. 1725. Arg. in caſe of Turner v. Turner. | 

31. An infant by prochein amy brought 6:// to eflabliſh a vill of 
land pretended to be deviſed to him. The Court directed an 
iſſue, which was found againſt the plaintiff, The prochein amy died 
before the cojts taxed, and the infant came of age, and never pro- 
ceeded one ſtep. The regiſter and clerk in court informed the 
Court that the courſe was to mißt the bill with cofts generally 
without ſaying who ſhould pay them. And Ld. C. King faid he 
would diſmiſs the bill with coſts, and (as he apprehended) upon 
a general diſmiſſion, the defendant had election to ſue the infant 
or prochein amy for ſuch coſts. 2 Wms.'s Rep. 297. Trin. 1725, 
Turner v. Turner. 


(H. 7) Dum fuit infra Etatem. Lies in what Caſes, 


I, WW HERE an infant ſeiſed of land in fee, and another, who 

has nething in the land, jointly make feoffment of the ſame 
land to another, the infant at his full age hall have dum fuit infra 
etatem alone, without joining with the other or with his heirs. 
Thel. Dig. 25. lib. 2. cap. 2. f. 2. cites Mich. 18 E. 2. 
Brief, 831. 

2. One Jo. brought writ of dum fuit infra ætatem of tenements 
which he himſelf leaſed dum, & e. The tenant ſaid that the demand- 
ant and Si. his father leaſed to him, &c. Judgment of the writ, 
and held no plea. Thel. Dig. 170. lib. 11. cap. 34. f. 52. cites 
Mich. 18 E. 2. Brief, 831. and ſays fee 6 E. 3. 245. 

3- It baron and feme within age alien in fee, and the baron dies, 
the feme may have dum fuit infra ætatem; for it is at her election 
to affirm it to be. an alienation, and to take upon it or to enter. Br. 
Coverture, pl. 60. cites 14 E. 3. and Fitzh. Brief, 282. 


But if ſbe var of full age, ſhe ſhall not have a dum fuit infra ætatem for the 
huſband, though they be but one perſon in law. Co. Litt. 337. a. 


4. Dum fuit infra ætatem in the per againſt N. ſppgſing her 
entry by the demandant within age, the tenant ſaid that he entered 
by the demandant and J. G. and net by the demandant alone; judg- 
ment of the writ, and no plea, but he was compelled to anſwer 
over by award ; for if he brings writ of the moiety, ſuppoſing the 
entry as above, ſuch plea may the tenant have again, and fo has 
not quantum by which he was compelled to anſwer, whereupon 
he pleaded the alienation of both in bar, and as to the maiety of J. G. 
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S. P. of a 
teoffment 

in fee, re- 
ſerving a 
rent. Cos 
Litt. 337. 3. 
nc nage of her 


Judement of the awrit, and to the other moiety the demandant was of [ 402 ] 


full age at the time, &c. Priſt. Br. Enter en le per, pl. 17. cites 
21 E. 3. 50. | 


5. Two 


by er 8 "We? 1 n X 2 0 1 ” . 
- = — . . ( + 2 
r EN eA  IIRS W NTT 


FS 
z 
1 
1 
1 
i 
4 
if 
1 
F 4 
+ 
N 


402 | Enfant. 


If two jon- F. Too rhfants ſeiſed in fee and purchaſel joinily, both aliencd 
ans Fog " within age, and the one died, the other brought dum fuit infra etaten 
age, make a Wir hcut the other by him alone; the tenant ſaid that he entered by the 
* demandant and by . G. the other infant ; judgment of the writ, which 
— Lin 1 ſuppoſes the entry by the one alone, & non allocatur, but the writ 
a writof awarded good. Br. Dum fuit, &c. pl. 2. cites 21 E. 3. 50. 


right, yet | 
they cannot in a dum fuit infra ætatem, for the nonage of one is not the nonage of the other. Co. Litt. 


337. 2. 
6. By which the tenant pleaded this matter in bar, that the de- 


mandant and J. G. purchaſed jointly and aliened lo him in fee, {> that 
for the moiety of J. G. judgment ſi actio, and for the other miiety, 
that the demandant was of full age at the time, &c. priſt, &c. For 
he cannot have other form of writ ; but yet it appears that this 
infant who ſurvived ſhall not recover the whole; for the action 
does not ſurvive to the one of the whole; for it ſeems if both had 
been alive they ſhould not have joint dum fuit infra atatemy but 
ſeveral writs ; but of diſſeiſin, if the one dies e contra. Br. Dum 
fuit, &c. pl. 2. cites 21 E. 3. 50. 
In dum fut 7. Where ebe jorntenants within age alien, and one diet, the ſur- 
* , vivzr ſball have dum fuit infra ætatem of te whole. But ſays 
pleaded that guære, for it was ſaid there that the feoffment was a ſeverance, and 
rhe demard- fo it is of a judgment. Thel. Dig. 25. lib. 2. cap. 2. ſ. 2. cites 
or ng Nich. 18 E. 2. Brief, 831. and ſays ſce Mich. 15 E. 3. and Mich. 
7 bm its 21 E. 3. Dum fuit infra Ætatem, 1 & 2. 


band, &c. N | 
judgment of the writ, and it was 4 that the demandart and the et ber ⁊were jrintenants, ard that the 
ber is dead, &c. by which Herle held the writ good. Thel. Dig. 171. lib. 11. cap. 52. f. 11. cites 
Hill. 6 E. 3- 245 & 296. and ſays ſee 15 & 21 E. 3. Dum fuit infra /Eratem, 1 & 2. agreeing. 


8. Dum fuit infra ætatem againſt baron and feme in that they had 
not entry unleſs by R. &c. the feme was received by default of the 
baron, and demanded judgment of the writ becauſe fhe was ſciſed be- 

e the coverture, et non allocatur ; for it is no plea unleſs it be for 
miſchief of warranty or ſuch like; by which he pleaded that R. 
vas of full age at the time of the demiſe, & c. Br. Enter en le per, 
pl. 7. cites 45 E. 3. 17. | 
9. Dum fuit infra ætatem was brought , land and rent again/? 

the altenee of the father of the demandant ; and the writ was admitted 

to lie of the rent. Br. Dum fuit, &c. pl. 1. cites 46 E. 3. 34. 
Where two 10. Where rue jointenants are, the one of full age, the other within 
Jounrenantt age, and the infant aliens the whole and diet, his heir ſhall have 
ne wiItQNn "> . 5 

age, and the dum fuit infra ætatem for the moiety, and the other jointenant ſhall 
cher of full have aſſiſe for his moicty only. Thel. Dig. 25. lib, 2. cap. 2. 
ny a ſ. 3. cites Paſch. 9 H. 6. 6. and that ſo it was held Hill. 


the infant 39 H. 6. 42. per Choke; and ſays fee Littleton in cap, of Diſcon- 
ſurviving tinuance. | 
may enter, 
or ihall have a dum fuit infra ætatem, but for a moiety. Co. Litt. 337. b. 
11. If an infant makes a feoffment he may enter either within 
age or at full age; and if he dies his heir may enter, or have a 
dum fuit infra ætatem, &c, Litt. ſ. 406. and Co. Litt. 247. b. 


& 248. a. 


Enkant. 


(H. 8.) En Ventre ſa Mere. How conſidered, &c. 


1. IF tenant in tail has iſſue two ſons, and enfeoffs the youngeſt 
ſon of the land entailed, and the youngeſt dies ſeiſed of the 
{aid land, his wife being enfient, and eldeſt enters into the land, 


and then the iſſue is born; the iſſue cannot re-enter becauſe the 


eldeſt is remitted, and in of his anticnt right before the iſſue any 
thing had, for then there was no perſon capable by deſcent nor 
otherwite. And. 31. pl. 76. Hill. 1 & 2 P. & M. Anon. 

2. Feeffment on condition that 1f feoffor or his heirs pay 101. that 
he may re-enter. He dies, leaving a daughter, who paid the mo- 
ney and enters, and then a /on 1s born, yet the daughter ſhall re- 
tain the lands. Per Curiam. Hob. 3. pl. 5. Paſch. 11 Jac, cites 
9 H. 7. 25. agreed in Shelley's caſe, N 


3. A ſurrender to the uſe of an infant en ventre ſa mere is merely 
void; but if a copyholder ſays, I ſurrender my copyhold eſtate, 
and if my child which ſhall be born dies before his age of 21 
years, that then my brother ſhall have. this, this clearly may be 
good enough. Per Coke Ch. J. 2 Bulſt. 274. Mich. 12 Jae. in 
caſe of Simpſon v. Southern. 


4. The defendant's wife being privement enſient at her huſ- 
band's death, the child could not be provided for by law, but the 
Court ordered the child ſhould have ſufficient allowance. Toth. 157. 
Cites 3 Car. Pope v. Moore, | 

5. A. mortgaged lands upon a condition, that if he or his heirs re- 
pay 100 l. at ſuch a day that he ſhould re-enter, He died having iſſue 
a daughter only, his wife being privement enſient with a fon, the daugh- 
ter and heir at the day pays the 1001. afterwards the ſon is born; 
it was refolved in this caſe, that the ſiſter ſhould retain the land 
for cver againſt the ſon born, for in as much as ſhe paid the mo- 
ney, (and if ſhe had not paid it the land had been loſt,) if ſhe 
ſhould not retain the land againſt the ſon, ſhe hath no remedy for 
the money, and by the payment thereof, ſhe hath gained the 
land, and is in as a purchaſor, although ſhe was entitled to it by 
a condition, and as heir. Cro. C. 87. pl. 8. Mich. 3 Car. in the 
Court of Wards, Kirton's caſe. 

6. A. conveys a term on truſt to raiſe 1500 /. for ſuch child as 
ſhould be living at his death. A. dies leaving no child, his wife 
enſient with a daughter, which was afterwards born. Per Somers 
K. this poſthumous daughter is a child living at A.'s death within 
the meaning of the truſt. Ch. Prec. 50. pl. 51. Mich. 1692. 
Hale v. Hale. : 

7. A bond being given to pay 900 l. to a daughter if there be 
no ſon living at obligor's death, the wife was euſient of a ſon at 


the 


Reſolved, that an infant en ventre ſa mere cannot tale an eflate in peſſiſſion by toe of purchaſe, 
but he may by way of remainder. Mo. 637. pl. 877. Hill. 37 Eliz. Church v. Wyatt. 
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1 Rep · 95. 
A. 99. A,— 
Mo. 14c.in 
pl. 281. cites 
S.C.—S.C, 
cited Cro.C, 
87. in pl. 8. 


He may take 
by way of 
remainder, 
but not by 
immediate 
ſurrender. 
Per Coke 
Ch. J. 
Ibid. 275. 


S. C. cited 
Cart. 190. 
that the 
ſiſter ſhall 
retain the 
land. 


403 4 Enfant, 
the obligor's death. Decreed the daughter not to have the 900]. 
2 Freem. Rep. 223. pl. 294. Mich. 1698. Gibſon v. Gibfon. 

8. Lands on marriage are limited to himſelf and wife for life, 
and to the firſt, &c. ſon in tail male, remainder to the huſband 
in fee, provided if huſhand and wife or either of them die without 
iſſue male living at the time of his or her death, leaving only one 
daughter unmarried, the truſtees to ſtand ſeiſed till they have 

[ 404 ] raiſed 15001. for her, and if more daughters unmarried at the 
| death of A. and his wife, or either of them, and no iſſue male 
Iiving begotten between them, then 30001. for ſuch daughters. 
A. the father dies, leaving daughters, and his wife enfeint of a 
ſon afterwards born; it ſeems the daughters are intitled to the 
390001. and if fo, Ll. Cowper thought that equity would not take 
it away, but would be ſurther informed as to the value of the 
eſtate. 2 Vern. 578. pl. 522. Hill. 1706. Palmer v. Cracroft. 
& al'. 
ff Da 9. A child in ventre ſa mere may be wwched, is capable to 
Prec. o fake. A bill may be brought on its behalf, and the Court. will grant 
1 arr * junction to ſtay waſte. The mother may juſtify detaining of 
Aris caſe Writings on the behalf of a child in ventre ſa mere. A limitation 
was cited in hæredibus de corpore procreatis ſhall include iſſue after born, and 
1d. Brist fo, e converſo, procreandis includes iſſue already born. Arg. 2 
man's time, _, G . be : 
where a bill Vern. 711. Hill. 1715. and cites the caſe of Palmer v. Creagh- 
was exhi- Croft. 


bited on be- 
half of an infant en ventre {a mere to ſtay waſte, and an injunction was granted upon it. 


(I) Of what Things an Infant is capable. 


Cro.E. 636, [1+ AN infant is not capable of the fexvardſhip of the courts of a 
637. pl. 34. biſhop, becauſe by intendment of law he hath not ſuſſi- 
S. C. a- cient knowledge, experience, and judgment, to uſe the office, 


— and alſo becauſe he cannot make a deputy. Mich. 408. 41 Eliz. 


ſays, that B. R. between SCAMBLER ANxDñͤ² WAIERSs, adjudged per Cu- 
notwith- riam.] | | 

ſtanding 

the opinion cited in Co. Litt. fol. 2. and there ſaid to be reſ lved 43 and 41 FH. betwixt Scambler 
v. Malter, that the grant of the office f under ſtewardſhip in poltetton, or reverſion to an infant is 
void, becauſe he is incapable thereuf, not having knowledge to execute pro commodo regis & populi z 
but this caſe was denied, unleſs it be with this difference, where it is granted w.th ſuch a cauſe to ex- 
erciſ it per ſe vel deputatum, and where he is of ſuch a tender ge, that he cannot by intendment ex- 
ec ute it by himſelf, as being an ip fant of 3 or 4 years of age, wh» has nat d:fcretion to execute it; 
but when there is a clauſe to execute it per ſe vel deputatum ſuum ſufſicientem, it is good enough; far 
he may appoint a ſufficient deputy, and if he does not elect ſuch, it is a fuifeituie of his office. 


2 An infant ſhall nt be any of the 12 *vho join with the defend- 
ant in writ of debt for waging his law, by which one was chal- 
lenged for his age, and awarded to be of full age by the juſtices by 
inſpection. Br. Coverture, pl. 22. cites 8 H. 6. 15. 

3. If a man makes a fesfment to an infant, and he makes letter 
of attorney ts take livery, this is good. Br. Coverture, pl. 25. cites 


21 H. 6. 31. Per Aſcue J. 5 
12 7 4. Infant 


Enkant. 


4. Infant may be a mayor, abbot or liſboß, without diſability, and 
if he be executor he may make releaſe of the debt of the teſtator. 
Br. Coverture, pl. 54. cites 21 E. 4. 12, 13. 

An infant monk, or feme covert may caſt a protection, and 
Brook ſays it ſeems to him that an infant and thoſe may be attorney 
to make livery of ſeiſiu ; but it was {aid that an infant cannot be at- 
torney in the law in actious or ſuits. Br. Coverture, pl. 55. Cites 
21 E. 4. 18. | 

6. If an inſant be made executor, he may make releaſe or acquit- 
tance of the debt of the teſlator, and may /el/ te goods, and give and 
diſtribute them; but a feme covert executor cannot do ſo without 
her baron. Br. Coverture, pl. 56. cites 21 E. 4. 24. Per Lit- 
tleton. 
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8. P. Br, 

Coverture, 

pl. 57. cites 
24 E. 3. 12, 
12.—8. P. 
Ibid. pl. 57. 
cites 18 H. 


6. 4. and Fitzb. Releaſe, 8. 


7. Infant grantee of an ce in reverſion (exerciſable by de- 
puty) to exerciſe the fame per ſe vel deputatum ſuum ſuſſicientem, 
may appoint a deputy, and if he does not, or the deputy be not 
ſufficient, it is a forfeiture of his office, and the approbation of his 
ſufficiency is to be by the lord of the manor, or judge of the court, 
&c. and miſdemeanor of deputy at the infant's peril. Cro. C. 556. 
pl. 11. Trin. 15 Car. B. R. Young v. Fowler. 


8. An infant may preſent to a church becauſe the ordinary gives 
the allowance whether the clerk be ſuthcient. Cro. C. 556. 
pl. 11. Trin. 15 Car. B. R. in cafe of Young v. Fowler. 


9. Infant may be a truſtee; per Ld. Chancellor. Vern. 343. 
pl. 335. Mich. 1683. in caſe of Jevon v. Buſh. 


held by the 
Court clear- 
ly. Jo. 
310. pl. 24. 
Young v. 
Stowell, 

S. C. ac- 
cordingly. 


Nov, 41. 
S. P. obiter 
in caſe of 
Reeve v. 
Martin. 


2 Vern 561. 
pl. 50S, 
Trin. 1706. 


S. P. in caſe of Scot v. Haughton and Doctor Fuller. 


10. A petition to the king to direct his judges to take a fine or 
recovery from an infant referred to the Ld. Chancellor; per May- 
nard Serjeant, a fine cannot be taken from an infant, nor was it 
ever done, but a common recovery may be had as deſired by the 
king's ſpecial direction. Vern. 461. pl. 438. Trin. 1687. Sir 
Humphry Mackworth's caſe. 

il. An infant cannot be an attorney for another. Arg. 
Show. 167. Trin. 2 W. & M. in caſe of Coan v. Bowles. 


not be conceived to be of diſcretion to execute it. 


worn. Mar. 92. pl. 154. Hill. 16 Car. C. B. Anon. 


(I. 2) Several Ages for ſeveral Purpoſes. 


5 A Male at the age of ſeven is morried to a female of 14, and 
before the male is 13 ſhe has iſſue, this iſſue is a baſtard. 
Jenk. 95. pl. 84. cites 1 H. 6. 3. 


Cro.E. 637. 
pl. 34. S. P. 


tor he can- 


He cannot be attorney, becauſe he cannot be 


If the feme 
of an infang 
under 14 
has iſſue, 


it is a baſtard, Noy, 142, Paſch. 2 Jas, C. B. incaſe of Strange v. Foot. 
2. A 


.. 4 * ” 
* nr . 


eee 
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Br. Age, 2. A feme has ſeveral ages, viz. at ſeven years to have ® aid © 
Pl. 4 _— be married, and g years to deſerve deer, and + 12 years 10 conſent 
that there 70 marriage, and t 14 years 79 be out of ward, and || 16 years for 
ooh . the lord to tender marriage, and 21 years 4h make fegſtment, or t9 
he — deliver a deed. But the age of conſent of a man is 14 years. Br. 
viz. 14 and Gard, pl. 7. cites 35 H. 6. 40. | 


21. 
* Mo. 741. Arg. cites S C. & S. P. by Wangford. + S. P. but thoſe of the fpi- 


ritual law ſay, that it is not ſo unleſs that ſhe be then apta viro. Br. Age, pl. 41. cites 8 E. 4. 7. 
if the attained thereunto in the lire of her anceſtor. Co. Litt. 78. b. cites S. C. 
If ſhe were under the age of 14 at the death of her anceitor. Co. Litt. 78. b. cites S. C. 


3. And per Wang. when the lord after 14, and = 16, has 
married the daughter, ſhe may enter into her land; for the two years 
over and above 14 years is only time for him to tender the mar- 

riage, and this ſeems to be reaſon; for it is ſaid there, that 

the courſe of the Chancery is to make livery before 14 years 

cum exitibus, and after 14 but livery only, and not cum exitibus; 

and the reaſon ſeems to be, inaſmuch as after the livery made at 

L 406 ] ſuch age which ſhe ought to have livery, the ſhall have the iſſues 
ad illo die by the law. Br. Garde, pl. 7. cites 35 H. 6. 40. 

4. Infant of the age of 12 years, male and female, ſhall be 
compelled 2 ſerve in huſbandry. Br. Coverture, pl. 64. cites F. 
N. B. 190. | | 

5. A man, by the law, for ſeveral purpoſes, has divers ages 
aſhgned unto him, viz. 12 years to take the cath of allegiance in the 
torn or leet, 14 years to conſent to marriage, 14 years for the heir 
in ſocage 79 che his guardian, and 14 years alſo accounted his 
age of diſcretion, 15, years for the lord to have aid pur faire fitz chi- 
valer, under 21 to be in award to the lord by knight's ſervice, under 14 
t2 be in ward to guardian in ſocage, 14 to be out of ward of guardian 
in /acage, and 21 to be out of ward of guardian in chivalry, and to 
alien his lands, goods, and chattels. Co. Lict. 78. b. | 

Toth. 174 G. A lawful age, in general words, (unleſs it be in a particular 

Sen Care caſey as guardian in ſocage,) muſt be taken and conſtrued 21 


Fall 2ge for years. Chan. Rep. 100. 11 Car. fol. 341. Hartwell v. Ford. 


ſocage is 14 
years, 13 Rep. 51. and cites D. 213. 


7. Infant makes His will, and charges his perſonal gſtate with pay- 

ment of debts, his executor ſhall pay bond debts which he had con- 

_ tracted, there being aſſets ſuihcient. N. Ch. R. 55. 1651. 
Hampſon v. Sydenham. 

Agreed that g. Ecclefiaſtical court is the proper judge of age for making wills, 


make wil and whatever our law fays concerning it, is only as directed by 
at 12, the their law. 2 Show. 204. pl. 213. Mich. 34 Car. 2. B. R. Small- 


male at 17, wood v. Berthouſe. 

or if proved | | 

to be a perſon of diſcretion, at 15. 2 Vern. 469. Mich, 1704. in caſe of Biſhop v. Sharpe — 
No diſpute was made but that a male at 14, and a female at 12, may make a will of perſonal eſtate z 
and it was ſaid to be fo agreed by Ld. Wright, in cafe of Sharp v. Sharp, Chan. Prec. 376. Mich. 
10 Ann» Hyde v. Hyde. | 5 | 


And if B. 9. A. names B. an infant executor, and then names C. executor 


— during B. 1 mimrity. C. s executorſhip ceaſes when B. is * 
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the property of the goods veſts then in B. per Finch C. 2 Chan. and an ex- 
Caſes, 169. Mich. 36 Car. 2. Whitmore v. the Earl of Craven. ccd me 


executor of 
B. ſhall have the eſtate deviſed to B. by A. 2 Ch. R 386. S. C. Vern. 325. Whitmore v. 
Weld, S. C. before North K. but no decree, —— Vern. 347. decreed per Ld. Jefferies, S. . 


2 Vent. 367. S. C. cecreed per Ld, Jefferies, 


10. Till eight years, children are accounted nurſerchildren. 
2 Salk. 470. pl. 1. per Cur. Paſch. 7 W. 3. B. R. 

11. Infant under 14 not bound by a marriage, but may diſſent. 
Arg. Cumb. 457. Mich. 9 W. 3. B. R. in caſe of the King v. 


Thorp. 
12. Adminiſtration granted during minori ætate of executor ceaſes 1 Salk. 39. 


at 17, but during minori ætate of adminiſtrator not till 21, becauſe or By. 
an executor, by the civil law, may take that office upon him at S. P. and 
17; but an adminiſtrator being created by ſtatute, the time of fays, the 
his full age muſt be granted by the common law. Cumb. 475. T_—_— 
Paſch. 10 W. 3. B. R. Atkinſon v. Corniſh, not grant 
adminiſtra. 
tion to any under 21, by the conſtruction of the ſtatute of diſtributions, becauſe they are to give bond, 


&c. 


13. A. was born Feb. 1. at eleven at night, and Fanuary 31, at 
ene in the morning, A. makes a will of lands and dies, it is a good 
will, for he was then of age. Said per Holt Ch. J. to have been | 407] 
ſo adjudged. 1 Salk. 44. Mich. 3 Ann. B. R. Anon. 

14. An orphan of the city of London at 17 made a will of his Lofant of 14 
Mare of tize legatory part of her father's perſonal eſtate, who was \:? pot 
cad inteſtate, and held good by the ſtatute of diſtributions, but 5o. Paſch. 

dying unmarried, and before 21, her orphanage part ſurvived, and 3 Jas. 2. 
{he could not deviſe it. 2 Vern. 558. pl. 506. Trin. 1706. Wil- B. R. Anon. 
cox v. Wilcox. 
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(J. z) Caſes wherein a Feme Covert and an Infant 
differ. 


1. THE deed of a feme covert with her baron ſhall not be inrolled 
becauſe it is not the deed of the feme, and ſo ſee that deed 
of a feme covert is void. Br. Coverture, pl. 47. cites 7 E. 4. 5. 

2. If an infant is made executor, he may make releaſe or acquit= 
tance of the debt of the teftator, and may ſell the goods, and give and 
diſtribute them; but feme covert executor cannot do ſo without 
her baron. Br. Coverture, pl. 56. cites 21 E. 4. 24. per Littleton. 

3. Statute flaple nor deed inrolled thall not be accepted of a feme 
covert by the common law; contra by the cuſtom in London, nor 

ne, flatute, nor deed inrelled, ſhall not be ſuffered by an infant. 
Br, Coverture, pl. 59. cites 32 H. 8. 

4. If an infant by indenture bargains and ſells lands for money, 
and aſter /zvies a fine come ceo que il ad de ſon done, &c. this in- 
denture is not void but voidable, and the uſe paſſes by the bargain 
chen the fine being levied upon it the bargaia is irrevocable * 

or 


Enkant. 


for error; as if baron and feme bargain and ſell their lands by 
indenture, though the indenture be void againſt the feme, yet a 
hne and recovery upon it ſhall bind her for ever, the indenture de- 
claring the will of the feme how the uſe ſhall paſs. Mo. 22. pl. 73, 
Paſch. 2 Eliz. | | 
3 Le, 164. 5. An infant and J. S. were bound in a b:nd for the debt of the 
pl. 215-Ed- igfunt. The infant at full age promiſed to ſave harmleſs J. S. and 
_ _ died. An afſumplit hes againſt the executor of the infant; but 
per Curiam if a feme covert being ſo bound had, after her hyu/band”s death, pro- 
clearly, tho” gifed to fave her ſurety harmleſs againtt ſuch bond, ſuch aſſumpſit 
here 350 ſhould not have bound the wife. Godb. 138. pl. 164. Mich. 


relent con- 8 
ion 27 Eliz. B. R. Barton v. Edmunds. 
upon which . 
the umpſit could ariſe, yet upon the whole matter the action lies, and judgment was given for the 
plaintifte 4 Le. 5. pl. 22. S. C. adjudged. Cro. E. 120, 1:7. in pl. 7. 8. C. cited as 
adjudged. 3 


6. If feme covert delivers gords, treſpaſe lies ; but it is otherwiſe 
of an infant if he delivers them with his 920n hands, Arg. Lat. 10. 
cites it adjudged to this purpoſe. Paſch. 32 Eliz. Rot. 1017. 

7. An infant may do any act to his advantage, which a feme co- 
vert cannot, as a lee made by infant is voidable only, but by feme 
covert is void; ſo of a bend by feme covert, the may plead non eſt 
factum, but ſo cannot an infant, but he muil plead the ſpecial 
matter that he was within age. | 

D408 J 8. Leaſe by infant reſerving no rent is void; but otherwiſe of 
baron and feme; for baron has power, and the feme joining in 
the leaſe it is not void, for ſhe may afſirm the leaſe by bringing 
a writ of waſte, or by acceptance of fealty; adjudged. Hutt. 102, 
Hill. 4 Car. Anon. cites 2 Rep. 61. in Wiſcott's caſe, 

9. A feme covert is not capable to make a contra#, becauſe ſhe 
is ſub poteitate viri, and though it be for neceſſaries of diet and 
apparel, that {ſhall not charge the huſband, but an infant's contract 
for ſuch things is good. Arg. Hutt. 107. Mich. 5 Car. in cafe 
of Bill v. Lake. 

5 Rep. 27. 10. Feme covert executor cannot aſſent to a legacy, but an infant 

Rafe, of 18 may. Sid. 188. pl. 14. Paſch. 16 Car. 2. B. R. Cookes 


o2lc S. .— 
But not be- v. Bellamy. 


fore 17. 
Arg. Roll. Rep, 248. cites 5 Rep. Prince's caſe, 29. b. 


r. Infants and feme coverts may execute powers. Admitted, 
infants, per 5 : | 

the iel. Arg. 9 Mod. 17. Mich. 9 Geo. | 

of the Rolls, becauſe they are only inſtruments. 21 Mar. 1733. in eaſe of Colton v. Hoſkins. 


(K) What Things ſhall bind an Infant by Agree- 
ment at his full Age. 


Cro. J. 3220. [I. JF a leaſe for years be made to an infant rendering rent, the 
1 rent 1s arrear, and after the infant comes of full age, and 
ſey's caſe, R . , , 

5. C. ad. aſterwards continues the occupation of the land, this will make him 


chargeable 
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chargeable with the arrears incurred during his infancy. Paſch, judged tha: 
, . . Ce Was 

11 Ja. B. R. between KETTLE AND ELLIOT adjudged.] — 
becauſe he was of full age before the rent day came. Brownl. 120. S. C. adjudged accordingly. 
——2 Bulſt. 69. Kirton v. Elliot, S. C. adjudged againſt the infant, but no notige is taken there of 


his having attained his full age. 


2. Exchange of an infant is good by agreement at full age, 
Br. Coverture, pl. 17. cites Hill. 12 H. 4. 
3. If an infant maler an indenture, and at the full age binds Him- 
ſelf to perform it, he ſhall not avoid the indenture Br. Coverture, 
pl. 28. cites 14 H. 8. 29. per Brunel], | 
4. And if an infant /ells a horſe for 101, and brings debt of the 
Tol, at full age, he ſhall not avoid the contract. Br, Coverture, 
pl. 28. cites 14 H. 8. 29. per Brudnell. | 
5. So if he makes a /eaſe reſerving rent within age, and accepts When he 
rent at full age. Br, Coverture, pl. 28. cites 14 H. 8. 29, per —_— 


Brudnell. « God give 
« you joy of 


«-it.” It was held by Mead J. that thereby the leaſe was affirmed and made good, 4 Le. 4, pl. 15» 
Mich. 24 Eliz. C. B. Anon. 


6. If an infant poſſeſſed of a term for years ſells it for money, and 
after he comes of full age receives part of the money for it, he ſhall 
avoid the grant notwithſtanding ; for the contract being void in 
the commencement, it cannot be made good by any ſubſequeut act. 

Per totam Curiam. Dal. 64. pl. 25. 6 Eliz. Anon. 

7. Father of infant leaſed the ſon's lands for 20 years; at full [ 409 J 
age the ſon, upon the back of the indenture, releaſed to the de- 
fendant all his right ; per Wray, this leaſe by father, as guardian, 
was voidable only by the ſon, and then ſuch indorſement is a 
3 2 Le. 220, 221. pl. 278. Paſch. 18 Eliz. B. R. 

non. 

8. If infant makes a deed of feoffment, or leaſe for life, to com- 
mence 11 futuro, and at full age makes livery, G. Crook holds clearly 
that this is good feoftment, Quære of feme covert, for her deed 
is void. 2 Roll. Rep. 109. Trin. 17 Jac. B. R. Anon, 

9. Infant, reverſioner in fee of an advonyſon, during the eſtate If an infant 
for life, grants next avoidance, and at full age reciting the ſaid Sheen, 
grant conceſſit & confirmavit prædictam advocationem habend' and at full 
quando contigerit vacare. This is a confirmation during the life 32 — 
of the tenant for life. Hetl. 20. Trin. 3 Car. C. B. Steyens pon” Dat 


and Croſs v. the Biſhop of Lincoln, Holmes and Halworth, 204: 1 | 
2 „ 8. 2, 


10. Aſſumpſit was againſt an infant that contraFed for a each 
end horſes, and gave his obligation for the money; afterwards, on 
hit coming to full age, he promiſed payment. Per Cur. the obligation 
1s only voidable, and extinguſhes the contract, and fo the aſſumpſit at 
full age is without conſideration. And by Wilde J. the infant 
may plead non afſumpſit, and his infancy is ſufficient evidence; and 
judgment for the defendant nifi. 3 Keb. 798. pl. 55. Trim, 
: 29 Car. 2. B. R. Tapper v. Davenant, | 


Yor, IS, SE 


te 


49 Entant. 


(L) Offence in Cheating or impoſing upon Infants. 
| How puniſhed. | 


* _ I. H Knowing that S. was within age, procured him to acknoxw« 

3 * ledge a recognizance of debt to him for wares fold ; for 
which, after the death of S. he was fined 1001. and impriſoned. 
And note other ſuch caſes, viz. CaLMADAVv's casE and HERLA- 
KENDON'S CASE were cited for precedents of the Court, that they 
being infants were inticed to enter into recognizances and ſta- 
tutes by thoſe who knew them to be within age. Mo. 555. 
pl. 75 2. Paſch. 41 Eliz. in the Star-Chamber. Strangeways v. 
Hicks. | 

2. A fine was levied by on infant of the age of 13. The Court 

fined Sir Nich. Roe and the other commiſſioners, and threatened all 
that had a hand in the promoting it. Freem. Rep. 78. Trin. 1673. 
CGD. Fouy's cale. © 


(VM) Pleadings, 


I. (CONFESSION of an infant F a plea in formedon, which 
abates the action of the infant, was taken; quod nota. Br. 
Coverture, pl. 81. cites 3 E. 3. and Fitzh. Enfant, 14. 

2. An infant who is vouched may appear the firſt day, and render 
the afion. Br. Coverturc, pl. 58. cites 18 E. 3. and Fitzh. 
Voucher, 12. | | 

3. In aſſiſe, infant pleaded ne ungues accouple, & c. againſt the 
plaintiff, and certified it againſt him by the ordinary, and yet the 
aſhſe was awarded in point of afliſe, becauſe the infant cannot be 
convicted diſſeiſor by his confeſſion or nient dedire, but by verdict 
or the like. Br. Coverture, pl. 38. cites 28 Al. 52. 

[410] 4. Abe is brought by an infant by guardian the infant came 


and diſevowed the ſuit, and was of the age of 17 years. Perſey 


ſaid this ſhall not be accepted; for it may be that it is by dureſs, 
and this is a retraxit, which is a bar; Shard dubitavit, et adjor- 
natur. Br. Coverture, pl. 39. cites 28 Aff. 52. Brooke makes 
a quzre, and ſays, ſee 34 Al. 5. that in ſuch a caſe Thorp would 
not ſuffer the infant to diſavow, but awarded the defendant to an- 
ſwer, quod nota. | 

5. An infant who brought mrtdance/tor by prochein amy would 
have diſavowed his ſuit, and was not ſuffered ; for infant. Br. 
Coverture, pl. 73. cites 34 Al. 5. 

6. An infant plaintiff ſhall not confe/s deed of leaſe for term of life 
without impeachment of waſte pleaded againſt him in quid juris cla- 
mat, but it ſhall attend till his full age. Br, Coverture, pl. 7- 
cites 43 E. 3. 5. 


7. In 


Enfant. A19 


5. In aſſiie it was agreed, that thing ſhall-be ſaid is bo nient 
dedit of an infant, 10 that where releaſe of the anceſtor of the plain- 
tf in aſſiſe with warranty was pleaded to be made to J. and his 
heirs, que eſtate the tenant has, and the plaintiff ſays that J. had 
nothing but for term of life, remainder in tail to the plaintiff, and 
that the ſaid J. is dead, and he entered as in his remainder, and 
the tenant ſaid that the remainder in fee was to the right heirs of 

the ſaid J. for default of iſſue of the plaintiſf, and thereupon they 
were adjourned ; and at the day of adjournment the tenant, who 
was an infant, ſaid that at the time of the releaſe J. was ſeiſed in 
fee, which matter he cannot ſay after adjournment z yet it was 
held that the aſſiſe thall be at large thereof in advantage of the 
infant, becauſe nothing {hall be held to be ment dedit of him; 
quod nota. Br, Coverture, pl. 8. cites 44 E. 2. 10. 

8. Scire facias le execute a fine levied by R. AMA. to M, ſur conu- Br. Cover- 

ſance de droit come ceo, &c. and V. rendered 19 R. M. for life, "> n. 

. 5 ><a 2 5 cites 48 E. 
the Venmainder to the father of the plaintiff whoje heir he is, &c. and 3. 34. 

that K. is dead, and the plaintiff as heir in tail prayed execution, and 
the tenant aid that R. M. who levied the fine, had no ſuch, &c. 
but fer life, the reverſion ts him, and this eftate continued, and N. M. 
died, and he entered, and the plaintiff, æube was an infant, and by 
graruian confeſſed it, and it was held by the belt opinion that the 
confeſſion ſha!l not be taken, by feaſon that he is an infant. Br. 
Confeilion, pl. 8. cites 48 E. 3. 33. 

9. For per Belk. an infant thall t be bound by for nibil dicit Bt. Cover- 
when be is plaintiff; contra where he is defendant ; for there the d * 
plaintiff ought to be anſwered. Br. Confeſſion, pl. 8. cites | 
48 EL.. 

10. And per Kirton and Dell, where an infant avazws for rent, 

&Cc. and the plaintiff pleads releaſe of the Father of the infant, there 
he ihall anſwer to the decd. Contra Wich. Br. Confethon, pl. 8. 
cites 48 E. 3. 33. | 

11. But it was agreed, that in %% brought by an infant, and Br. Cover- 

recyvery is pleadeg againſt him, he ſhall anſwer to it. Dr. Confeſſion, 2 3 
pl. 8. cites 48 E. 3. 33. | 

12. But if deed <vith warranty and affets be pieaded, the aſſiſe Br. Cover- 

ture, dl. 14. 
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ſhall inquire of the circumſtances for the infant. Br. Conſeſſion, 
pl. 8. cites 48 E. 3. 33. a 
13. But if ſuch deed and aſſets be pleaded in j/rinedon on præ- Bt. Cover- 
yo gm reddat, parol ſhall demur. Br. Confeſſion, pl. 8. cites ds; 3 
48 E. 3. 33. 
14. And per Belk. in ſcire facias deed of the anceſtor inrolled with 
aſſets deſcended is pleaded againſt an infant plaintiff, and the infant 
pleads, that riens per deſcent the plea ſhall not be taken, but the 
_ ſhall demur. Et adjornatur. Br. Conſcſſion, pl. 8. cites 
48 E. 3. 33. f | 
15. An infant might jcin the miſe by battel ; for it ſhall be tried 411 1 if 
by champion; but he cannot be tried by battel in appeal; for this 1 
ſhall be done in proper perſon, and therefore the defendant Hall 
not Join battel againſt an infant in appeal. Br, Coverture, pl. 79. 
Cites 9 E. 4. 34. 


11 2 16. In 
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16. In a writ e rigii it was agreed by Danby and Meyle, that 
an infant ſhail net be permitted to confeſs the action by reaſon of his 
infancy, quod nota. Br. Coverture, pl. 79. cites 9 E. 4. 34. 

17. Where a man preſcribes that an infant may alien when he can 
moaſure an ell of cloth, he ought 10 ſhew of what age the infant was 
toben he aliened, and that he then could meafure an ell of cloth. 
Br.Coverture, pl. 66. cites F. N. B. Dum fuit infra Ætatem. 

18. Againſt a deed inrolled a man may plead infancy, though 
none can plead nan g faFum. Per Manwood Ch. B. 2 Le. 65. 
in pl. 89. Paſch. 31 Eliz. in the Exchequer, in Sir Wm. Pelham's 
calc. : | 

19. Error upon a judgment in C. B. in an ejectione firme brought 
by a guardian in focage, becauſe he has not ſhewn in the writ that the 
berr was within age at the time, &c, But by the Court it is yet 
good, and judgment affirmed. Noy, 135. Trin. 7 Jac. B. R. 
Symonds v. Barham. 

20. In replevin againſt three, they all made cognizance by at- 
torney, and judgment being given for the plaintiff a writ of er- 
For was brought in B. R. and the error aſſigned was, that one of the 
three defendants wwas an infant, but it was diſallowed ; for per 
Holt Ch. J. this matter was pleadable in abatement, and therefore not 
efſignable for error. 3 Salk. 197. pl. 13. Mich. 2 W. 3. Score 
v. Bowles. 

21. In aſſumpſit fer money lent, and for money laid out to the uſe of 
the defendant's wife dum ſola. Upon non afſumpſit pleaded it 
was on a reference agreed by the judges, that the infancy of the 
feme at the time of the promiſe might be given in evidence, as it 
uſually hath been of late. 1 Salk. 279. Patch. 5 W. & M. in 
C. B. Darby v. Boucher. 


(N) Cafes in Equity as to Infants. 


Sas. Oo. A Being to convey lands to B. he between tbe date and execti- 


cites 6 Jan. tion of the conveyance to B. conveyed the lands 10 J. S. an in- 
| 1 fant, wherefore B. had an order againſt A. and the infant was 
; Trinity concluded. Toth. 172. cites 11 Nov. 6 Eliz. Althum v. Ld. 
. (College) Morley. 


and Wovd. 


2. An infant laintif was committed to the priſon of the Fleet for 
not obeying a decree. Toth. 172. cites 11 & 12 Eliz. Oliver and 
King v. Challoner. | 
23. The defendant made ſecret conveyances { pending the ſuit ) to de 
fraud the plaintiff being an infant ; the detendant was bound by 
recoznizance to diſcharge all eſtates fo made, Toth. 172. cites 
| 12 Eliz. Digman v. Hamon. | 

4 . | 4. A bill of review becauſe the decree was againſt an infant ; 
| | my Lord's declaration was, that it thall bind an infant as well as at 
full age. Toth. 133. cites Mich. 7 Car. Cromwell v. Carey. 
Fg. A. died leaving a widow and a ſon. The widow being about 
to marry J. S. ſhe and the ſon and J. S. agreed by articles 18 
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J S. ſhould take adminiſtration, and ſhould enter into a ſtatute 
to pay ſo much yearly till he ſhould come of age. J. S. entered 
into the ſtatute and took adminiſtration, and with the perſonal 
eſtate purchaſed lands in fee, but died much indebted, and in 
arrears to the plaintiff, and becauſe the gate could not be during 
the minority of the ſon and heir of J. S. who was an infant, it was 
decreed againſt the infant and his guardian, that the plaintiff, the 
conuſee, ſhould hold till he is ſatisſicd his debt and arrears. 
N. Ch. R. 45. anno 1649. Morton v. Kinman and Poplewell. 

6. If an infant ſuffers a decree againſt him by conſent, he may 
at any time reverſe it for that error of his being an infant; other- 
wiſe if he be defendant by an adverſary bill, and a decree be pro- 
nounced. Per Ld. K. Bridgman, 3 Ch. Rep, 21. 10 Nov. 1666. 
Anon. 

7. A meſſenger of the Court may be ſent to bring in an infant, 
and when he comes in the court may aſſign cue of the fix clerks as a 
guardian to appear and anſwer. Per Sir Join Churchill, hut not 
approved of per Ld. Keeper. 2 Chan. Caſes, 164. Trin. 36 Car. 2. 
Anon. | 
8. It was ſaid that there was no precedent in equity that the 
parol ſhould demur, but that infants were ſuable there, and Ld. 
North cited the caſe of Baron Weſton v. Dandy, which was thus, 
viz. Baron Weſton had a debt due to him by bond, wherein the heir 
was bound, but it happened that for three de/cents the heir was fill 
an infant, and ſo the parol demurred at law, till the intereſt much 
exceeded the penalty of the bond; and Mrs. Danby having 
been all along guardian to theſe infants, and received the profits of 
the eſtate, and converting them to her own uſe, the baron there- 
fore brought an action againſt her, and called her adminiſtratrix 


4 173, 174. Trin. 1683. in cafe of Creed v. Covile. 
7 9. Whether Chancery will decree ſatigfaction of a bond-det of the 
"4 anceſtors out of the profits of the rcal eſtate, during the minority of 


the Rolls declared he thought ſuch a decree juſt, and if ſuch caſe 
came before him he would decree accordingly ; ſed dubitatur, 
Vern. 428. pl. 403. Hill. 1686. March v. Bennet. 

10. An heir, together with other young heirs, is drawn in 15 
buy grods at extravagant prices, and to accept of aſſignments of bad ſe- 
curities, joined in giving ſecurities for the monies agreed on. He ſhall 
be relieved on paying the value of the goods which came to his 
hands, and ſhall not be anſwerable for his companions, 2 Vern. 77. 
pl. 71. Trin. 1688. Lamplugh v. Smith. 


wares, &c. at an extravagant price, &c. the caſe being the (ame in effect with the caſe 
preceding, had the like rule. 2 Vern. 78. pl. 72. Trin. 1688. Whitiey v. Price. 


infants eſtates where it is for their benefit. Per Cur. 2 Vern. 225. 
in pl. 204. Paſch. 1691. in caſe of Cecil v. Saliſbury (Earl of). 
12. A. ſeiſed of freehold and copyhold land ſurrenders to the uſe 


of his will, and then deviſes to B. all his goods, chattels, and eftate 
1 Ii 3 whatſoever, 
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4 to theſe children; but the baron's policy did not prevail. Vern, 


the heir, where there is a deficiency of perſonal aſſets ; Maſter of 


The plain- 
tiff was like- 
wiſe a youn 
heir, and 0 
had been 
drawn in to 
buy rib- 
bands and 
braided 
immediately 


11. This Court has often decreed building leaſes for 60 years of 
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evbot/ever, upon condition that the pay his debts and tegacies, and 
makes B. executrix and dies. On a bill by the creditors for ſale of 
the eſtate, the perſonal eſtate being deficient, the Court thought 
the words, with other circumſtances of the cate, would pats the 
lands, and decreed a ſale, and the heir to join when he comes of 
age, but he being an infant, day was given him to ſhew cauſe 
after he comes to age. Ch. Prec. 37. pl. 38. Mich. 1691. Lum- 
(4133 lev v. May. 
Equ. Abr. 13. A. agreed to give her ſon other lands in lieu of lands entailed, 
23 2 el. and gives the entailed land by will to her daughter, and the gn 
—” gives bend to ſuffer the entailed lands te be enf eyed as fhe by will had 
deviſed them. The fon dies, and leaves D. his fon an infant, who 
brought ejectment; the bond was not ſuable againtt him becauſe 
an infant. Per Cur. the infant being in poſietſ! ion of the lands 
that came in recompence, we will at preſent only griet the plain- 


tiff”s Tall. ion in the entailed lands til! ſix months after the infant 


comes of age, and then he may fneww cauſe if he thinks fit. 2 Vern. 232. 
pl. 212. Trin. 1691. Thomas v. Gyles. 
In caſes of 14. The king as pater patriz has the directions of charities, in- 


__— 1 fants, and ideots, Junatics, &c. and fo fall under the directions 
way: bound Of Chancery, where the intereſt of infants is ſo far regarded that 


ty the de- no decree ag] an infant ſhall be made without having a day 
_ of _ given him to /he 20 cauſe after his full age. By his prochein amy he 
e may call His guardian to account, even during his minority. If a 


the will of ſtranger enters and receives the profits of an infant's eſtate, he will 


- , in equity be looked upon as truſtee for the infant, Per Ld. Somers. 
835 ecnte,: — 
and there is 2 Vern. 342. Hill. 1697. in caſe of Carey v. Bertie. 
moe * 

12 unbheie an infant bes fi- '0 fp-70 o ceuſ- but tobere it is nec Pars be De 3 jain in 4 c 2nucyance to 
comp! ete the eſtat ©, and wht; ere ſuch CONVEY anc -” is of the 1 in! zeritance, 45 forecloſures, &. Fer Eur. 


9 Mod. 123. Hill. 11 Geo. in cafe of Whitchurch v. Wh! wharch. 


Rut if he 15. Lands deviſed ts be fold for payment of debts may be decreed 
pas been to be ſold without giving the heir a day to her canſe, though an 
RT, infant, for in this caſe nothing deſcends to him. Per Wright 
in corvey> Keeper. 2 Vern. 429. pl. 391. Hill. 1701. Cook v. Parſons. 
ence, there 
be mut have had a day after he came of age. Ibid, Chan, Prec. 37. Lumley v. May, 
An infant heir, in caſe of a will deviſing the lands to truſtees to pay debts, who ſold the ſame, was de 
creed to relingsifp bis right to the purchaſor and his heirs when he ſha come of age. Fin, R. 380. 
Trin. 30 Car. 2. Travel v. Danvers. 

Though the truſtees in the caſe above of Cook v. Parſons might have ſold without corging to the 
Court for the directions, yet if they do come it may be a que! tion, if the infant heir ought not to have 
a Cay to ſhew cauſe, Per Ld. K. Ch. Prec. 185. KE. 


It an infant 16. The effects of an infant's an/aver 10 a bill in Chancery are to no 


puts in 22. other purpoſe than to make proper parties ſo as to have an oppor- 
anſwer by 
gua den; tunity to take depoſitions, and to examine witneſſes to prove the 


and there is matter in queſtion, and an infant is never concluded by any mat- 


a decree a- , 
2 ud bim, ter contained i in his anſwer by his guardian, Carth, 79. Mich, 


withut any 1 W. & M. in B. R. in caſe of Ecclciton v. Spcke. 


gay given 
him = fe cauſe, ſuch anſwer ſhall not be read or mitted a; evidence again{t him when he comes 


of age; but if a f. erannuated drfendant puts in an anſwer by his guardian, it ſhall be read againſt him 
at any time after, for he is f. uppoled to grow worſe, and is not to have a Cay to ſhew cauſe, * Per Lord 
LE. 3 Keepers 


B 88 * 


Keeper. Abr. Eau. Caſes, 2891. Trin. 1724, Sir Richard Leving v. Lady Caverley, =—— Chan» 


Prec. 229. S. C. & S. P. agreed per Curiam accordingly. 


17. An late is given to B. and the heirs of her body, and if ſbe 
left no ſons and only tabs daughters, the eldeft to pay the younger 300 l. 
and te have the whole eſtate. She leaving only two daughters, and 
the eldeſt neglecting to pay the 300 J. the younger brought a bill for an 
account of profits, and for poſſefion of half the eflate ; and at the Rolls 
obtained a decrec, that the defendant ſhould pay the 3ool. with 
intereſt from the mother's death in ſix months, or in default 
thereof, to account for profits of a moiety ; and the moiety to be 
ſet out by commiſſioners, and the plaintiff to hold and enjoy it 
accordingly. Upon an appeal to the Lord Keeper the decree was 
to ſtand as to the account of profits and partition; but the defend- 
ant being an infant, the words h and enjoy, which amount un- [ 414 } 
to a forecloſure, to be {truck out, or defendant to have a day af- 
ter ſhe comes of age to ſhew caule. 2 Vern. 479. pl. 434. 
Hill. 1704. Gundry v. Baynard. 


* 


18. Regularly an infant's an/wer by his guardian ſhall not be Infant is not 
read, but if the cauſe be brought to hearing at his requeſt after his ded by 


full age it may. But the infant at his full age might (as his right — in 
way is) have applied to the Court, and ſet forth how he is grieved the guar- 
by the decree, and might have had leave to amend or alter his an- — N 
fewer or any part of it, or put in a new one, but he not having Carth. 79. 
Eccleſton v, 


done fo, it ſhall be preſumed that he abides by that anſwer, and 


ſo it was read againſt him. Per Ld. Cowper. Gilb. Equ. Rep. 4. — 
Hill. 6 Ann. Ld. Guernſey v. Rodbridges. _ "a 
his land to 


his wife for payment of his debts, and dies, leaving an infant his heir. The creditors brought a bill, and 
the infant was made defendant, who anſwered by guardian, and the ettate decreed to be ſold. The in- 
fant was allowed to pu; in a new anſwer wpon ber coming to age, (the decree not being made abſ»lute,) 
and the Matter of the Rolls ſaid, he underſtoud that this was a matter of courſe, and that when the 
Court gave him liberty to ſhew cauſe, it was not reaſon to tie up his hands from ſhewing cauſe. Wms.'s 
Rep. 504. Mich. 1718. Fountain v. Cain and Jetts. S. P. by the Maſter of the Rolls, and ſaid 
he had granted the ſame upon a petition ex parte. 2 Wms. 's Rep. 403. Hill. 1725. and ſame point 
then decreed by Ld. C. King, aftifted by his Honour. Sir John Napier v. Lady Effingham. And a 


note is added by the reporter; that the conſequence of putting in a n:wv anſ<ver is, that he may examing 
witneſſes de novo to prove his defence, which may be ditterent from what it was befoge, Ibid. 


19. Chancery may decree an executor or truftee to purchaſe lands An execu- 
for an infant, and conſequently may confirm a purchaſe made by f u be 


them for an infant without a decree. Gilb. Equ. Rep. 11. Hill. power by 
7 Ann. in Chancery. Terry v. Terry and Ragget. the will to 


act in every 


thing for the advantage of the infant, may lay out part of the perſonal eſtate in a purchaſe of lands in 
the infant's name. But if he lends the money on a bad ſecurity he muſt anſwer it out of his own 


pocket. Chan. Prec. 273. pl. 222. S. C. 


20. If a man during a perſon's infancy receives the profits of an 
infant's eflate, and continues to do fo for ſeveral years after, the in- 
fant comes of age before any entry is made on him, yet he ſhall 
account for the profits throughout, and not during the infancy 
only; decreed. Abr. Equ. Caſes, 280, Paſch. 1699. Yallop v. 
Holworthy. 

21. * deviſee of lands in mortgage, where by an after part of 
the will all teflater's debts in general were made payable out of other 

| 114 lande, 
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lands, had by her own bill ſubmitted to pay off this mortgage: but the 
Maſter of the Rolls ſaid, that he muſt take care of the infant, and 
not ſuffer her to be caught by any miſtake of her agent, and or- 
dered that paying the coſts of the day ſhe might amend her bill. 
2 Wms.'s Rep. 387. Mich. 1726. Serle v. St. Eloy. h 
Art bis 22. Where an infant conceives himſelf aggrieved by a decree, he 
trains may apply for reare/s as ſeon as he thinks fit, without ſtaying till he 
— — * comes of age. Neither is he bound to proceed by way of re- 
Court that hearing, or bill of review, but may impeach the former decree 
Mr. Vernon þ, quay of cr:ginal bill, in which it will be enough for him 7 /a 
in caſe of * 5 * 
an erroneous the decree was obtained by fraud and collision, or that no day was 
decree a= given him to ſoew cauſe againſt it. Wms.'s Rep. 737. ſays it was 


_ u fo held Mich. 1721. in the caſe of Rictimoxp v. 'FaYLEUR, 


always to adviſe the bringing of an original bill to. ſit it aſide, but in ſuch a bill ro all:ge ſpecially the er- 
rars in che former decrees Idid. 


23. An infant, when plaintiff, is as much bound, and as little 
rivileged, as one of full age. Per Ld. C. King. 2 Wms.'s 
"1g 519. Hill. 1728. Ld. Brook v. Ld. and Lady Hertford. 


F415] 24. Bill to have a diſcovery of the defendant's title to lands in 


B. mortgaged to the plaintiff, and likewiſe to have an account of 
the rents and profits thereof, &c. The caſe was, the defendant's 
father having occaſion to borrow the ſum of 300 l. the defendant 
wwas employed by his father to ſolicit the plaintiff to lend that ſum upon 
a mortgage of the lands in B. which the father made affidavit of 
that he was ſeiſed in fee, and that the lands were free from in- 
cumbrances ; the defendant being then about the age of 20 years, did 
carry a fe:ffment in fee and fine of the lands of the defendant's father 
to the counſel of the plaintiff, and the title was approved of, and the 
money lent, and a msrtgage made to the plaintiff, and the defendant 
was a witneſs to the execution of the mortgage-deed, and likewiſe to 
the payment of the money. The defendant's father, after the defend- 
ant came , full age, toxk 1001. more upon the ſame mortgage, and 
the defendant was privy to that tranſactian, but not a witneſs to the 
deed or payment of the money. The defendant by his anſwer ſays, 
that at the time of making the original mortgage, he had heard the 
lands were ſettled upon him after the death of his father, but had never 
ſeen the ſettlement. The defendant after the death of his father re- 
fuſes to pay the mortgage, and claims the lands as remainder- 
man in tail by virtue of a ſettlement by his grandfather upon the 
marriage of his father, &c. Counſel for the plaintiff inſiſted that 
the defendant, though an infant at the time of making the mort- 
gage, was liable to make a ſatisfaction, becauſe he was party to 
the fraud, and was privy to the whole tranſaction, and aiding and 
aſſiſting to the cheat, and that though an infant cannot bind 
himſelf by contract at common law, yet he is liable to actions of 
tort, as treſpaſs, caſe for words, &c. So is he liable to a forfeit- 
ure upon a condition in fact, or implied, &c. So in equity he is 
liable to make ſatisfaction for a fraud, &c. Per Cowper C. if an 
infant having a remainder upon an eſtate for life be a witneſs to a 
mortgage made by tenant for life, I do not think this would bind 
the 
I 
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the infant, becauſe if he was made a party to the deed, and ſealed 
it, yet that would not bind him, and that is a much ſtronger 
caſe; yet I am of opinion in this caſe the defendant is liable, and 
ought to make ſatisfaction to the mortgagee, becauſe at the time 
of this tranſaction he was very near being of full age, and ſo- 
licited the plaintiff to lend the money, and produced this feoff- 
ment in fee to his father (which appears now to be forged), and 
was principally concerned all along in the fraud, when he knew 
at the ſame time, as he admits by his anſwer, that his father was 
but tenant for life, with remainder to himſelf. Fan infant is 
eld and cunning enough to contrive and carry en a fraud, I think in a 
court of equity he ought to make ſatisfaction for it. Decreed accord» 
ingly. MS. Rep. Mich. 1 Geo. in Canc. Watts v. Creſwell. 
25. In all decrees againſt infants, even in the plaineſt cafes, a Where ther 


day muſt be given them to ſhew cauſe when they come of age. Per 4 _ 
Lords Commithoners, 2 Wms.'s Rep. 120. Hill. 1722. againſt an 
infant he 


may, on his coming of age and before the decree made abſolute, put in a new anſwer. WZ. 
Rep. 504. pl. 145. Mich. 1718. Fountain v. Caine. 


26. If a decree be made again}? an infant, and a bill is brought to 
At it aſide for fraud, yet if it be not fraudulent, though it may not 
be in every reſpect ſo equitable as it ought to be, but the Court 
was fairly and fully appriſed of every thing at the making the de- 
cree, 1d. C. Macclesheld ſaid the decree might be juſt, and there- 
fore he would not ſet it aſide, but that had any fraud or ſurprize 
upon the Court been proved, he would have done it. Wms.'s | 416 J 
Rep. 734. Mich. 1721. Richmond v. Tayleur. 

27. An infant's anſeber cannot be given in evidence againſt him, be- Ibid. ina 
cauſe it is not the infant's anſwer, but the guardian's, and the guar- — 
dian is ſworn, and not the infant. 3 Wms.'s Rep. 237. Hill. — — 


1733. in caſe of Wrotteſly v. Bendiſh. infant's an- 

| | | ſwer by his 
guardian is not evidence againſt him, becauſe the infant- is not ſworn, and it is enly for making proper 
parties, ang cites Carth. 79 Eccleiton v. Petty. And where an infant is defendant the ſervice of the 
ſubpœna to hear judgment muſt be on the guardian and not on the infant. See Wms.'s Rep. 643. 
TavyLoR v. ATwooD. But where a defendant puts in an anſwer to a bill brought by an infant, who 
does not reply to it, in ſuch caſe it ſeems, the anſwer muſt be taken to be true, in regard the defend- 
ant, for went of a replication, is deprived of an opportunity of examining witneſſes io prove his an- 
ſwer; and he ought not to ſuffer for ſuch omitiion in the plaintiff. So ruled at the Rolls, with ſome 
warmth, by Sir Joſeph ſekyil, in the caſe of ThuxsToNn AND DecnarR, an Infant, v. Nur rox 
& Ux', Trin. 1733. In which the reporter was of counſel with the plaintiff, and much oppoſed the 
reading of the anſwer ; for that the plaintiff being an infant could admit nothing, and it might be 
very miſchievous, if by reafon of the negle& of the plaintiff the infant's guardian, or prochein amy, in 
not putting in a replication to the anſwer, ſuch anſwer ſhould be read, and admitted to be true, though 
never ſo detrimental to the infant's inheritance, Ideo quæte. 


28. An executor, adminiſtrator or truſtee for an infant, ne- 
glects to ſue within ſix years; the fatute of limitations ſhall bind the 
ant. 3 Wms,'s Rep. 309. Trin. 1734 Wych v. Eaſt India 
Company, | 
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(O) Equity; where an Infant is Truſtee. 


I. 7 Ann. 3-1 19. F T /hall be lawful for any perſon under the age of 
| * 21 years, by the direction of the court of 0 Chan- 


cery or Exche Jrer, by an order made up91 hearing all parties on the 

petition of ſuch perſon for whom ſuch infant Ball be feijed or paſſeſſed in 

trist, or of the mortgage or guardian of ſuch infant, or perſon intitled 

to the monies fecured pon any lands whereof any infant ſpall be feifed 

or paſſeſſed by way of mortgage, or of the perſon intitled to the redemp- 

tion, to convey any ſuch lands as the Court ſball by order direct, and 

| ſuch conveyance” fall be giod in law, 

Tt muſt be 2. A petition being exhibited upon this act in Chancery, ſet out 
a tru ex- the conveyances in truſt to ſuch and ſuch, and that ſuch a one 


| ri * 1 i f. 
7 being ſurvivor as dead, and the ate i in law devolved upon an in- 


cu, and nut by 
implication fant, who was in court; the declaration of truſt was alſo read, 


_ „ and the conſent of the next heir at law to the infant requircd, 
1738. War. and then an order was made for the infant, by her guardian, to 
ner v. Moore. convey over tlie truſt-eſtate to ceſty que truit, and the convey- 


——A — ance to be ſettled by the maſter, Ch. Prec. 284. pl. 226. Patch, 


ced ert infant 
er:flee is not 1709. Anon. 


within the 
ſaid ftatute, for ſhe is not capable to do it, and the huſtand is not capable. At the Rolls, eodem die 


in another cale. | 
4- On the marriage of A. with M. a ſettlement was made, in 
which A. was tenant for gg years, if he fo long live, remainder 13 
truflees during the life of A. remainder 10 the firfl, Sc. fon of that 
marriage in tail, remainder to the fir, Sc. fon of any other mar- 
riage, Temainder over. They have a ſon, and afterwards the 
wife and both truſtees died. The ſon being upon a treaty of 
marriage with J. S. which was like to be advantageous to the fa- 
mily, a bill was exhibited by the father and ſon againſt the heir of 
the ſurviving truſtee, an infant, to join in making a tenant to the præ- 
cipe, in order to ſuſfer a common recovery for making a ſettlement 
on the ſon's marriage. Ld. C. Parker decreed accordingly, 
and that the maſter direct a proper conveyance, in which the 
truſtee ſhould join. It was then inſiſted that the heir of the truſ- 
tee (though an infant) was a truſtee within the ſtat. 7 Ann. 19. 
and therefore it was prayed that the infant truflee might levy a fine, 
which muſt be good unleſs reverſed during his infancy. But his 
lordſhip ſaid, he did not know how he could direct the judges or 
commilioners to take a fine from an infant, but let the maſter di- 
ret a proper conveyance, Wms.'s Rep. 536. 538. Trin. 1719. 
Winnington v. Foley. 

Infant to whom a truſt-eſtate deſcends, &c. is obliged to 
aſſign, &c. by the late act, and in a caſe where a freehold and 
inheritance came t9 an infant who was a feme covert, motion was 
made in C. B. for leave to examine her, and the Court made a 
rule to do it, non obſtante minoritate ſua. Hill. 6 Geo. C. B. 


Ld. F itzwilliams & Ux. 
6. Where 
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Enfant. 


6. Where A. had purchaſed a burgage-tenure in truſt, and the 
truſtee died, and his heir, an infant, acknowledged that he was only 
a bare truſtee, and proof being read that the money was paid by A. 
though the receipt in goriting vas given to the infant's father, but A. 
had been always in poſſeſſion of the writings and eſtate, being 
405. a year, Ld. C. King ſaid he was fatisfied that this was but a 
truſt reſulting by reaſon of A.'s payment of the money, and it be- 
ing of ſo ſmall value, and it being faid his lordthip had made a 
like order before, he ordered (though only upon a motion or peti- 
tion and reference to a maſter) that the infant convey, fince a de- 
cree would coſt the value of the ſce- ſimple; but that for the fu- 
ture, where the tri is not declared in <writing, he 2w9ul leave the cefty 
que trifl ts bring his bill and have a decree. 2 Wms.'s Rep. 549. 
Trin. 1729, Ex parte Vernon, 

7. A. owed ſeveral debts, and by his will devifid lands in fee to 
an infant, charged with all his legacies ; the infant is not a truſtee 
within the ſtat. 7 Ann. cap. 19. as to ſo much of the lands as may 
ſuffice for the payment of the debts and legacies. 3 Wms.'s 
Rep. 389. in a note of the reporter cites Trin. Vac. 1730. at the 
Rolls. Anon. 

8. The /atute enabling infant-truſtees to convey, extends only to 
plain and expreſs truſts, not to ſuch as are implied or conſtructive 


only. 3 Wms,'s Rep. 387. Mich. 1735, Goodwyn v. Lyſter, 


P) Allowances in reſpect of Infants. 


7. A The father deviſed lands and 40 l. in money to his ſon 
8 * and daughter; the mother and her ſecond huſband en- 
tered on the real eſtate, and poſſeſſed himſelf of the perſonal eſtate 
of teſtator, and paid his debts and legacies, and bred up and edu- 
cated the infants, which amounted to more than the income of 
the real eſtate and the intereſt of the 401. The mother died, the 
father-in luv offered a fair account by his bill, ſo that he might be 
allowed for neceſſaries, and to pay the defendant, now guardian to 
the infants, the ſurplus, he being indemniſied by this Court; 
which was decreed, and that the now guardian give ſecurity to 
pay the ſaid 4ol. with intereſt to the infant according to the will. 
Fin, Rep. 2. Mich. 25 Car. 2. Hall v. Yates. 

2. Where an infant recovers by a decree of the Court, the Court 
may, with the approbation of the infant's relations, allat the in- 
fant a maintenance, though no proviſion is in the truſt for that purpoſe, 
and this is founded on natural equity. Per Cur. 2 Vern. 236. 
pl. 219. Trin. 1691. Engleſield v. Engleſield. 

3. G00 l. per ann. was allowed by Chancery for the maintenance 
of an infant out of his eſtate. A fit of jickneſs coſt 143 1. extraor- 
dinary, which was allowed over and above his quarterly mainte- 
nance, Per Ld, Macclesfield, Chan. Prec.-559. pl. 343. Hill. 
1720. Lady Shaftſbury's caſe. ; 

4. In a forecloſure againſt an infant, though the infant has fix 
mont.s after he comes of age to ſhew cauſe, &c. yet he cannot ravel 

| into 
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into the account, nor even redeem, but only ſhew an error in the 
decree. 3 Wms.'s Rep. 352. Hill. 1734. Mallack v. Galton. 
5. An allowance of maintenance to a guardian muf? be in regard 
to what the infant then had, and not to what falls in afterwards, 
3 Wms.'s Rep. 368. Trin. 1735. in caſe of Chaplin v. Chaplin. 


(Q) Equity. | In what Caſes the Parol ſhall de- 
mur in Equity. 

1. HETHER the parol ſhall demur in equity in caſe of 2 
F deſcent of a truſt to an infant? Sec Vern, 173. in pl. 167. 

Trin. 1683. Creed v. Covile. 

2. The parol ſhall not demur in prior incumbrances, nor in 
truft for ſales, but in equities of redemption only. G. Equ. Rep. 66. 
Paſch. 7 Ann, in Canc. 

3. Bill by a bond creditor again? the heir and the executor of the 
obligor to have a ſatisfaftion of a debt due upon the bond out of perſonal 
and real aſſets ; the heir inſiſts that as to him the parol ought to de- 
mur, for that he is an infant, and the bill ſeeks to charge his in- 
heritance, which came to him by deſcent from the obligor ; the 
parol ſhall demur until the defendant comes to his full age, as 
well in this court as at law, which was not denied by Attorney 
General counſel pro quer.. Ordered that the cauſe ſhould ſtand 
in ſtatu quo until the infant heir come to full age; but as to the 
other defendant; the executor decree to account and make a ſatiſ- 
faction out of perſonal aſſets as far as they would go. Per King 
C. MS. Rep. Trin. 12 Geo. Hazard v. Dixon. 

4. Lands are given to A. and his heirs for three lives. A. dies: 
his heir does not take by diſcent, ſo as to have his age, or to 
make the parol demur, but takes as ſpecial occupant ; though had it 
been in the caſe of lands in fee deſcending on an infant, the parel 


ſhould have demurred in equity as well as at law. 3 Wms.'s 


Rep. 368. Trin 1735. in caſe of Chaplin v. Chaplin. 


For more of Enfants in general, fee Age, Fines, Guardian, 
| Recoveries, and other proper titles. 
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(A) Garniſhment. 
Of the Plaintiff and Garniſbee. 


[Or of whom it ſhall be.] 


[1. T* a ſlatute be acknowledged to a dean and chapter, and deliver- 

ed to B. till certain conditions performed, though this B. is 

one of the chapter, yet if the conuſor brings detinue againſt him, he 

may ſay that it was delivered upon condition, and garniſbment 
ſhall be granted againſt the dean and chapter. 13 H. 4. 8.] 

2. In detinue of a writing, the defendant ſaid that it was deliver 
ed to him by the plaintiff and one B. who is dead, upon certain condi= 
tion to be performed to deliver, &c. and if the condition be perform- 
ed or not he does not know, and prayed garniſhment P. fon and 
heir of B. becauſe the charter concerned inheritance, and had it with- 
out averring the death returned by the ſheriff, viz. upon ſurmiſe ; 
quod nota. Br. Garniſhee, pl. 26. cites 21 E. 3. 41. 

3. If the defendant confeſſes that the garniſbee has broke the condi- 
tion, this ſhall not prejudice the garniſhee. Br. Garniſhee, pl. 33. 
cites 39 E. 3. 22. | 

4. In detinue of goods, the defendant ſaid that they were delivered ta 
him upon condition, that if A. performed certain conditions to the plain- 
tiff, that they ſhould be delivered to A. and otherwiſe to the 
plaintiff, and prayed garniſbment to A. and had it, notwithſtanding 
that A. be a flranges, and had no writ pending thereof. Br. Gar- 
niſhee, pl. 38. cites 14 E. 4. 2. 


(B) Aw it is to be“ proyed. 
Lr. JN detinue, if the defendant fays it was delivered by the plain- 


tiff and another upon certain conditions, &. this is good, 
without ſhewing what the conditions were. 3 H. 4. 18. b. adjudged.}] 


ſen ſeems to be, becauſe the defendant and one of the parties ſhall not try the conditions i 


Firzh. Garniſhee, pl. 19. cites S. C. 


of tl:e other. 


2. Action of detinue of a bag of evidences, and of a charter be- 


cial, and the defendant ſaid, that they came to his hands as executor, 

and that F. had entered into part of the land, and prayed garnifhment 

by ſeire facias againſt F. and per Marten he ſhall not have ſcire 
II 


facias 


Fol. 732. 


This by 
the plea in 
Roll ſeems 
to be miſe 
printed for 
{ pleaded], 


Br. Gar- 


niſhee, &c, 
pl. 17. cites 


S. C. and 


ſays the rea- 
n the abſence 
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Br. Gar- 
Niſhe, &c. 
pl. 6. cites 


S. C. & S. P. 


per Marten. 
But 
garnithee 

cannot plæad 


ſuch plca, becauſe by ſuch plea he varies in the dailment from what was pleaded by the defendant. 
Br. Gainiihe, &c. pl. 39. cites 20 E. 4. 13. 


Enterpleader. 


facias but where he confeſſes the poſſeſion of the thing demanded, and 
males privity of the bailment. Quzre inde ; for Cockyn and Mar- 
ten held that ſcire facias lay well. Br. Garnithe, pl. 1. cites 
3 H. 6. 35. | 


(C) What ſhall be a good Counterplca of Garniſh 


ment. 


[i. 7 N detinus upin a delivery to redeliver, if the defendant ſays it 
vas delivered by the plaintiff and another, &c. it is a good 
counterplea to the garniſnment that the delivery au, by himſelf alone, 
E/oue bc that it was delivered by him and the other, &c, 
3 H. 6. 29. b.] 


2. In detinue of a writing, the defendant ſaid that it was bailed 
40 him upon condition by the plaintiff and he <vho is named in the aorit- 
ing, and prayed garniſhment againft him, and he had another writ 
againfl the defendant of the ſame writing returnable now, and avas di- 
manded, and was nonfuited, and yet notwithitanding the nonfurt 
garniſhment was granted againſt him. Quod nota. Br. Garniſhe, 
pl. 14. cites 41 E. 3. 24. | ' 

3. In detinue, the plaintiff counted of a bailment by ©. G. 1 the 
defendant t bail ty the plaintiff, and the defendant ſaid, that the jam? 
J. G. had brought anther writ of detinue againſt him returnable at 
the ſame court, and counted upon a bailment made by himſelf to the de- 
fendant to rebail to him ; the plaintiff ſaid, that it was oailed 19 the 
defendant i bail to him, abſque hc that it avas bailed to the defendant 
upon certain conditions performed to rebail to the ſaid J. C. mode & 
forma, & alu e contra. Br. Enterpleader, pl. 4. cites 3 H. 6. 43. 

4. Detinue of cu obligations, one in which he ⁊uas bound to T. H. 
and another by which T. H. was bound to him, the defendant ſaid, 
that they were delivered upon certain condition, &c, and prayed garniſh- 
ment againit T. H. and had it, who came by ſcire facias, and 
ſaid that the obligations were delivered to the defendant upon condition 
that if the plaintiff ſtand to the arbitrement ? A. B. of all ations, &c. 
and this award performed of his part, that then every one ſhall have l:- 
very of his own obligation, and if the ene fulfils the award and the 
other breaks it, that he «vhs fulfils it hall have livery of bath obliga- 
trons, provided always that the ſuid award be made before Eaſter next, 
and ſaid that the arbitrator did nit make any award before Eaſter, and 
prayed livery of his can obligation. Port. upon his conuſance prayed 
livery of the obligation of the plaintiff, and had it, and further 
prayed livery of the other obligation ; for he ſaid that the obliga- 
tion was delivered upon condition to ſtand to the arbitrement, 
&cCc. as above, and this fulſilled as above that then the obligation 
ſhould be delivered as above generally, and ſaid that after Eaſter 
they awarded that the ſaid T, H. ſhould do ſuch things, and ſhewed 


I2 | what 7 
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evhat, which are not done, and that the plaintiff ſhould do ſuch things 
and ſhewed what, abſque hoc that the obligation was delivered to the 
defendant upon condition to fland to the award of the ſaid arbitrator 
with ſuch proviſo as above, and prayed livery. Markham ſaid, you 
ought to ſhew that you have performed the award of your part; 
Newton ſaid, no; but Paſton contra, and that he ought to ſhew 
it, for it is ſhewn that he ought to perform the arbitrement. 
Port. ſaid, I plead fo for my ſpeed, but not de rigore juris only. 
Brooke ſays, it ſeems that he ſhall ſhew it de rigore juris, and the 
other ſhall maintain the ſame iſſue, alleging the condition to 
be performed of his own part, Br. Garniſhe, pl. 31. cites 
21 H. 6. 52. : 

5. In detinue the detendant prayed garniſhnent, and had it [ 421 1 
againſt the baron and feme, which was challenged inaſmuch as it ſhall 
be intended of the livery of the baron only, and he ſhall have actian, and 
therefore he ſhall be warned only, and yet well here; for the one 
is original and the other ir judicial, and there is a diverſity where 
tabs are warned where only one ſhould be warned, and where one is 
avarned alone where two fhould be warned. Br. Garniſlie, pl. 43. 
Cites 8 E. 4. 15. 
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(D) Garniſhment. 
[What Pleas the Garniſhee may plead. ] 


fr. * HE garniſhee ſhall 7 plead other plea but conditions perform- Fitzh. Gar- 
niſhe, pl. 9. 
ed. 20 H. 6. 29. b.] rw 


#2. The garniſhee ſhall nc fay that he hath performed the condition Fitzh. Gar- 


contained in the obligation for which the writ is brought. 20 H. 6. niſhe, pl. 9+ 


Cites 8. C. 
29. b. & S. P. but 


he muſt plead that the condition upon which the obligation was delivered is pertortneds 


2. Detinue againſt an abhot, the defendant prayed garniſhment 
againſt R. by reaſon of delivery upon condition, &c. and R. came 
and /aid upon the fcire facias that the abbet is depaſed, judgment of 
the writ of ſcire facias, and the opinion of the Court was, that he 
ſhall not plead in abatement of it, quod nota; for per Babb. it is 
his own writ, and by him he thall not plead in abatement of the 
writ of deliverance. Br. Garnithe, pl. 4. cites 3 I. 6. 4 


(E) What Pleas the Garniſhee may plead. 
[ 1, ] N detinue, the defendant ſays it was delivered by the plaintiff * Fitzh. 


and B. upon condition, and prays garniſhment. B. comes Canithe, 
. : . 1 . . 0 pl. 4 Cites 
and ſays that he felely delivered it, and it is not a plea, for he is S. C. 

warned to anſwer whether the conditions are performed or not, and Þ Fiteh. 


therefore the plea varies. 12 E. 4. 13. b. Curia. Dubitatur , Garniſhe,pl, 


7» cites 8.6. 


3 H. 6. 50. +14 H. 67 41.) | r. Fn. 


[ 2. The terpleder, pl. 
15. Cites 


nr 
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S. C. chat [2. The garniſhee ſhall not ſay they were delivered upon other 
if garniſhee conditions than the defendant hath faid, for the garniſhment is only 


comes and my 8 
Gays that it to know whether the conditions are performed, and if the de- 


was deliver- fendant hath miſtaken the conditions he ſhall be charged by both, 


— rr and ſo the garniſhee at no miſchief. f 40 E. 3. 11. b. 3 H. 6. 50. 
plaintiff all H 21 H. 6. 35. J 14 H. 6. 11. b. Contra 43 E. 3. 28. b.] 
recover the 5 
writing ; for by the garniſhment the defendant is out of court, and cannot rejoin to the plea of the gar. 
niſhee. Br. Enterpleader, pl. 15. cites 14 H. 6. 11. Br. Charters de terre, pl. 43. Cites S. C. 
S. P. Br. Garnithe, pl. 39. cites 20 E. 4. 13.— Br. Enterpleder, pl. 24. cites S. C. — 
S. P. for it he ſhould be allowed to plead ſo, the plaintiff ſhould have delivery againſt the defendant, 
and yet the garniſhee ſhould have action againſt the defendant “ alſo, he having as hete charged him- 
ſelf to both. Per Paſton ; and by him the garniſtee cannot vary from the condition alleged by the de- 
fendant; tor ſhould he do fo, the plaint.ff ſhould have delivery as above, and the defendant ſhall be 
charged by his folly; quod Cockain did not deny. Br. Garniſhe, &c. pl. 6. cites 3 H. 6. 50. —— 
And nota, that where the defendant in writ of detinue admits t <vrit and the count, and prays garniſh- 
ment, the garniſhee when he comes ſhail not plead in abatement of the writ or the count which the de- 
fendant has admitted; quod nota per Curiam. Br. Garniſhe, &c. pl. 6. cites S. C. — He ſhall not 
plead to the writ, nor cait pretecbi en after appearance, Br. Garniſhe, &c. pl. 9. cites 20 H. 6. 28. 
by Newton and Aſkew, PE 

1 Br. Garniſhment, pl. 12. cites S. C. — Fitzh. Garniſhment, pl. 28. cites 8. C. 

Br. Garniſhe, &c. pl. 30. cites S. C. Fitzh. Garniſhe, pl. 16. cites 8. C. 

A Fitzh. Garniſhment, pl. 7. cites S. C,—-Þr. Enterpiecer, pl. 15. Cites S. C. 
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[3- The garniſhee cannot plead that they were delivered to the 


Fol. 733- defendant and a ſtranger not named. 3 HH. 4. 7. b. 
——— | 
N. B. There is no pl. 4. in Roll. 


Br. Gar- [5. But vide 7 H. 6. 3, 4. b. 40. b. that the defendant ſays, that 


. it was delivered upen condition, ⁊uil heut ſhewing any condition, and 
7 H. 4. 34. when the garniſbee comes he hall ſbeau the conditions, and the plain- 


2 1 tiff may ſay it was delivered upon other conditions in certain, and tra- 
6 cltes 5. C. verſe other conditions alleged. }] 

gn cetinve the frre ſbecucd tavo conditions, and that he had performed them, ard demanded de- 
livery ; the plaintiff ſaid, that they xwere delrvered upon thoſe conditions and oth erty zcbich the gerniſhee 
bas not per formed, ab/que boc that theſe are all, &c. Br. Carniſhe, pl. 41. cites 9 H. 6. 14. 


Fitzh. Car- [G. In detinue upon a bailment in one county, the defendant ſays 
nifhment,pl. it was bailed by him in another, &c. the garniſhee cannot traverſe 
16, cite. the bailment in this county, for it is admitted by the defendant. 21 
Garnifke, H. 6. 35. adjudged.} 

&c. pl. 30. 

Sites 21 H. 6. 36.———— And ſee pl. 1, 2. ſupra in the notes, 


{7. The garniſhee ſhall not plead a grant of the plaintiff by deed 
after the delivery, that he ſhould have the deed tn certain condi- 
tions performed, which he had performed. Contra 20 H. 6. 29.] 
Br, Gar- (8. The garniſhee cannot plead an accord between himſelf and 
niſhe, pl-12- tze plaintiff after the delivery to ds other things, & e. without wrilitigs 


cites 4OE. 3. 

11. 8. P.— 40 E. 3. 12,] 
Fiteh. pl. 

28. cites 8. C. 


+ Br. Gar- o. The garniſhee may plead the rc¹ν⁰ of the plaintiff after the 
Gizes SG... delivery of all debts and claims, and bar him, + 49 E. 3. 13. b. 
Dubitatur, 
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dubitatur, 39 E. 3. 23. adjudged of all actions releaſe, Contra Fitzh. Gar- 


niſhe, pl. 32. 

Cites 8. C.— 
Br. Garniſhe, &c. pl. 33. cites S. C. 
Fitzh. Garniſhe, pl, 9. cites S. C. 


+ 20 H. 6. 28. b.] 
+ Br. Garniſhe, pl. 9. cites S. C. 


[10. T he garniſhee may plead a releaſe of the plaintiff made to 


him. 3 H. 6. 18. E 
[II. So he may plead his releaſe gf all ations perſonal after the In detinue 


conditions broke. Dubitatur, 14 H. 6. 11.] of a certain 
[12. But net ſuch releaſe made of actions perſonal before the _— 
conditions broke, 14 H. C. 11. J — 


pleaded re- 
leaſe of all actions perſonal meſne between the delivery and the releaſe, judgment fi actio, and was held 
good by Markham and Paſton in avoiding .circuity of action; for otherwiſe the plaintiff ſhould recover 
in this action, and ſhould after be barred in debt upon the obligation. But by Newton and Aſcue con- 
tra. For each is actor againſt the other, and one actor cannot plead in bar againit the * other, and each of 


them ſhall make title to the writing, and either of them may recover damages. Br. Garnithe, &c. 
pl. 9. cites 20 H. 6. 28. and takes notice that it is not adjudged, but cites 39 E. 3. 22. that it was 


adjudged a good plea, 


Fr The garniſhee cannot plead that the writing is not his deed 
generally or ſpecially, for though it be an eſcrow, yet if the condi- 
tion be performed the plaintiff ſhall have it. 9 H. 6. 55. b. 
11 H. 6. 6.] 

[14 As he cannot plead that he was under age at the making 
the obligation, for this is in bar of the thing. 11 H. 6. 1 1.) 

15. Detinue by A. upon bailment in indifferent hands, and the 
defendant had garniſhment againſt the executors of the other party, who 
appeared by the garniſhment, and the plaintiff ſhewed indenture of 


4231 


Br. Brief, 
pl. 198. 
cites S. C. 
and ſays 


(he bailment, in which it appeared that the plaintiff and R. were that the ex- 

. . * * - „ Ecutors came 

eblived in the writings demanded, by which the garniſhee pleaded it 3 
to the counterplea, becauſe R. is not named, by which his releaſe may they had 

diſcharge all the actions, and by this the plaintiff took nothing by another co- 

his writ, quod nota. But this is rather by the confeſſion of the plain- way 1 

tiff than by the plea. Br. Garniſhe, pl. 32. cites 24 E. 3. 24. is alive, not 
named ; 


judgment of the writ; and it was doubted if any other garniſhment ſhould iſſue, and the plaintiff 


thewed indenture of the bailment, &c.- Thel. Dig. 199. lib, 13. cap. 12. ſ. 1. 


24 E. 3. 5+ 24+ S. C. and Hill. 12 H. 4. 18. 


16. Detinue Aa writing of a flatute merchant, the defendant 
prayed garniſhment and had it, and at the day the garniſbee came, 
ond the defendant made default, and the plaintif prayed diſtreſs to de- 
liver to him the æuriting, and the garnifhee to him likewiſe, and yet 
becauſe the plaintiff had counted before of garm/hment to deliver upon 
condition, therefore by award they enterpleaded betore any livery, 
and thereupon the garniſbee pleaded releaſe of the plaintiff of all ac- 
tions made meſne between the making of the writing and the livery, 
and yet becauſe the detinue is determined thereby, therefore 
the plaintiff was barred by award, and this is good to avoid cir- 
cuity of action. Br. Charters de Terre, pl. 39. cites 39 E. 3. 22. 

17. In detinue the defendant prayed garniſhment, becauſe the aurit- 
ing was delivered to him upon certain condition, &c. and ſhewed what, 
and had it, and the garniſbee ſhewed anetber condition ; there per 
Vol. IX. K K Thorp 


cites Palch. 


WWW r 


Thorp the plaintiff ſhall recover and the garniſhee is at no miſ— 
Y chief; for he may have another writ againſt the defendant, and 
4 recover againſt him by his pleading of the falſe condition. Br, 
Garnithe, pl. 11. cites 40 E. 3. 11. 

18. Detinue of a writing, the defendant alleged delivery to him 
22 upon condition, and prayed garniſhment and had it, and the gar- 
4 niſbec confeſſed the condition, but fard, that accord was made between 
* them that he ſbeuld make effate of the manor of D. for life the re- 
mainder to the plaintiff, and that the plaintiff ſhould be there, and 
then the deed ſhould be delivered ts him, and ſaid that he wwas always 
ready and the plaintiff did nat come, and prayed livery of the vrit- 
ing, and becaulſc it was accorded in anther matter than the condi- 
. tion pleaded by the defendant, and he did nat ſbeau writing of this 
| eccord, and alſo he might have made the eſtate the remainder 

to the plaintiff though the plaintiff did not come, therefore the 
plaintiff recovered by award; for he did not ſoy in the negative 
that if the plaintiff did not come that no eſtate ſbould be made. Þr. 
Garniſhe, pl. 12. cites 40 E. 3. 11. | 

19. In detinue of an obligation, the defendant ſuid that it was de- 
livered by the plainti and T. B. upon certain conditions, and he did 
not know if the conditions were performed or not, ond prayed garni/h- 

L 424 ] ment againſt T. B. who came upon the ſcire facias, and faid, tha! 
it appeared by the obligation that he aud three others were bound wh 
are nt warned; judgment if he ſhall aniwer; et non allocatur; 
for it may be that the garmiſhee only ſcaled and delivered the deed, and 
the ether three not, and therefore he was awarded to anſwer. Br. 
Garniſhe, pl. 16. cites 49 E. 3. 13. 

20. Garniſhee pleaded releaſe made 40 him by the plaintiff after the 
obligatian of all debts, treſpaſſes, and clains, and the beſt opinion was 
that it is no plea; for nothing is demanded againſt him in this action, 
but againſt the defendant, and the obligor cannot be dammified in this 
action, as he ſhall be in debt, and therefore it is a good plea in 

. | debt upon an obligation, but not in this garnithment, et adjorna- 
tur, &c. Br. Garniſhe, pl. 16. cites 49 E. 3. 13. and by 20 II. 6. 28. 
every one is actor againſt the other, therefore no plea, and tee 
39 E. 3. thereof. 

21. Garniſhee pleaded in abatement of the writ zhat the bailment 
was made 10 the defendant, and tis anether nat named, &c, Quære. 
Thel. Dig. 199. lib. 13. cap. 12. f. 2. cites Mich. 3 H. 4. 5. 

22. In detinue the garnifhee came and pleaded to the writ becauſe 
the bailment was by tao, and the one alone brought the action, and 
though garniſhee cannot plead to the writ which the defendant has 
athrmed, and to which he is a ſtranger, yet becauſe it is apparent, 
therefore per Cur. both ſhall bring the action in ccmmon by the opi- 
nion of the Court, and this as amicus curiæ. Br. Garniſhe, 
pl. 22. cites 12 H. 4. 18. | 

Thel. Dig. 23. In detinue of an obligation the defendont ſaid, that it awas de- 
200, 1b.13* ivered to him by the plaintiff and one Hillibrond, upon certain condition 
Ca, 12+ |. Jo . 2 * 

cites 3.6, 79 be performed, to deliver to the plaintiff, but if nat then to the defend- 

38. 5. C. ant, and he did nit know if the conditions are performed, &c. and | 
prayed a ſcire facias againſt Hillioraud to warn him, and had 5 | 

; and 
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and the garniſbee came and /i that where the feire facias is Hilli- 
brondius, his name is Hillibrandus, judgment of the writ. Strange 
ſaid, he is obliged to me in an obligation by the name of Hillibrondius ; 
judgment, &c. and the opinion of the Court was, that the gar- 
nithee ſhall not have the plea. Br. Garnithe, pl. 2. cites 
H. 6. 37- | 
y 24. In Hetione the defendant prayed garniſhment upon condi- Thel. Dig. 
tion to deliver, &c. by which upon the ſcire facias returned the 2 
e eee 4 p- 12. ſ. 3. 
garniſhee came and pleaded that the plaintiff is excommunicated ; cites S. C. 
judgment if he ſhall be anſwered ; and per Cur. he ſhall have the 
plea, and is party well enough before that he has made title to the 
writing; for judgment of the damages ſhall be given againſt him, 
by which the plaintiff ſhewed letters of abſolution pending the awrit ; 
Weſtbury demanded judgment of the writ becauſe he was once 
diſabled pending the writ, et non allocatur. Br. Garniſhe, pl. 3. 
Cites 3 H. 6. 40. 
25. Where or:t is brought again? an abbot, garniſhee cannot ſay Such plea 
that the abbot is depoſed in abatement of the ſcire facias. Thel. '$ not g od 


| ö 1 
Dig. 199. lib. 13. cap. 12. ſ. 3. cites 3 H. 6. 41. — 
| of the ſci. 
fa. or of the original. Thel. Dig. 136. lib. 12. cap. 17. ſ. 9. cites Io e. 


26. Detinue by a feme ſole where the count was that the bailment 
was made by the plaintiff, the garnithee was nt received to ſay that 
the fee ꝛuas covert with ſuch a one at the tine of the bailment in abate- 
ment of the writ or count. Thel. Dig. 200. lib. 13. cap. 12. ſ. 3. 
cites 3 H. 6.51. | 

27. In detinue the defendant prayed gerni/hmen#by delivery of the oy - - 
writings upon conditizn, and had it; the plaintiff counted of delivery cs 7 
at D. in Middleſex, and the garniſbee ſaid that at another time the cites Paſch. 
plaintiff brought ſuch a writ againſt the defendant, and ſuppeſed the 7 6. 36. 
tailment at C. in Lendon ; judgment f the writ ſuppoſing it in Mid- s 425 ] 
dleſex. Babb. [bid him] anſwer, for the defendant has admitted 1 | 
the writ good, therefore you ſhall not abate it. Br. Garniſhe, . 
pl. 27. cites 7 H. 6. 34. ; 

28. The garniſhee ſhall not plead falſe Latin to the writ as party, S. P. And 
but as amicus curiæ. Br. Garniſhe, pl. 42. cites 9 H. 6. 39. = I" 


the count, but no foreign matter. Thel. Dig. 200. lib, 23. cap. 12. ſ. 5. Cites 8. C. 


29. In attaint it was agreed arguendo that garni/hee ſhall nct 
plead to the writ of detinue to abate it, but in a thing apparent as 
amicus curiæ, and net foreign maiter, and he ſpall have cyer of the 
declaration, but the plaintiff all not declare de novo againſt him ; 
but per Babb. if he comes at the firft day he ſhall have oyer of the 
declaration, but if he comes by the exigent, not. Br. Garniſhe, 
pl. 8. cites 9 H. 6. 38 & 39. 

30. In detinue if the defendant prays garniſhment becauſe the obli- 
gation in demand was delivered to him and one C. upon certain condi- 
tions, &c. and the garni/hee comes and ſays that he alone delivered 
the obligation, the plaintiff ſhall recover the writing ; for now they 


do not agree in the livery, and the defendant is out of court by 
+ the 
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the garniſhment, and cannot reply or rejoin to the plea of the 
garniſhee ; quod nota. ' And if the defendant ſays falſely it is his 
zoliy, and if the garniſhee ſays falſely this is his folly. Br. Char- 
ters de Terre, pl. 43. cites 14 H. 6. 11. 

31. Scire facias iſſued againſi the feme and another as executors of 
ſuch a one; the feme ſaid that ſbe was covert with ſuch a one who ts 
in full life, &c. Thel. Dig. 200. lib. 13. cap. 12. f. 6. cites 
Hill. 21 H. 6. 29. Quere. 

32. Per Newton, where defendant alleges the delivery to be by the 
plaintiff and J. N. upon certain conditions, and does net ſbeau what in 
certain, there the garnifhee may vary from thoſe conditions; but 
where the defendant /ays that the bailment was made by the plaintiff 
and F. N. upon condition by the plaintiff alleged, and prays garnith- 
ment, there the garniſber cannot vary from the conditions alleged by 
the plaintiff; and to to the place, where the defendant ſays that 
the day, year and place in the declaration, the plaintiff and J. N. 
batled upon certain condition, and prays garniſhment, there the 
garniſhee cannot vary from the place, and this affirmed to be the 
entry per Brown prothonotary; by which it was agreed, that the 
plaintiff recover againſt the defendant his chattels, and his da- 
mages againſt the garniſhee, and 14 H. 6. 11. agrees with New- 
ton. Br. Carniſhe, pl. 30. cites 21 H. 6. 35. 

33. In detinue the garniſbee ſhall plead recovery of the avritings in 
demand, in action of detinue againſt the defendant and the plaintiff be- 
fore the bailifjs of D. in D. upon ſuch an action, where the bailiffs of 
D. had conuſance of the plea, and a good plea. Quære, if the de- 
fendant ſhall not be charged again, becauſe he has not denied the 
detinue now? nd if the recovery be good, by reaſon that the ſhe- 
riff in juſticies granted this conuſance to the bailiffs? Br. Gar- 
niſhe, pl. 46. cites 34 H. 6.47. 

34. In detinue the defendant prayed gurniſbmeut and had it, and 
came the garniſbee, and ſaid that at anther time he brought ſuch an 
action by juſticies before the ſheriff, aohere the defendant had gar- 
niſbment of the now plaintiff who made default, and this garniſhet 
there recovered the thing in demand againit the ngw defendant, and 


prayed theresf livery, and it was in doubt if the defendant ſhall 


have charged himſelf to the plaintiff now by his folly, becauſe he 
had not pleaded the ſame recovery in bar. Qurre for it ſeems 
that as long as executirn is not made a man ſhall repair to his new 
original, and then ſhall plead de novo, qurere, for now the defend- 
ant had notice that the judgment was given againſt himſelf, nota. 
Br. Detinũe, pl. 11. cites 34 II. 6. 47. 

35. In detinue of charters the defendant prayed gar niſbmen: 
again J. N. and had it, and the garniſbee came and ſaid that 
J. P. gave the land 1e the feme now plaintiff and her firſt baron, and 
to the heirs of the baron, and the baron died without iſſue, and the gar- 
niſhee is heir tos him, and the donor delivered the evidences to the baron 
in ſalvatian of his inheritance, after «uhoſe death his feme got the evi- 
dencer and tea another baron now plaintiff, who aliened in fee and de- 


livered the evidences to the defendant, and the garniſbee as coin and 


heir of the firſt baron, and thewed how colin entered tor alicnation 
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to his diſinheritance, and fo it belonged to him to have the evi- 
dences, &c. And per Laken, the feme ſhall have the charters 
for term of her life, but Littleton contra, and that by the alienation ' 

they belonged to the heir; Laken ſaid, no, Sir, for we cannot 
have cui in vita after the death of the ſecond baron; but Little- 
ton ſaid, yet we may have them during the life of the ſecond ba- 
ron; but by him in this caſe, becaule the eſtate was made to her 
and her ſirſt baron, and to the heirs of the baron without deed, 
and the ancient charters delivercd to the baron alone in ſalvation 
of his inheritance, the feme can have none of them. Contra of 
the deed of the fame eſtate, though it had been delivercd to the 
baron alone; for all that touches his eſtate ſhe ſhall have, and no 
more. Br. Charters de Terre, pl. 11. cites 34 H. 6. 1, 

39. The garni/hment iſlued againſt baron and feme*upon ſurmiſe 
that bath «vere parties to the bailment, and the baron came and prayed 
judgment of the aerit of ſcire facias brought againſt him and his 
feme, &c, Yet he was put to anſwer, but with a faving to them 
Thel. Dig. 200. lib. 13. cap. 12. f. 8. cites Mich. 8 E. 4. 16. 

40. The garniſhee ſhall plead ou7)nwwry in the plaintiff. Thel. 


Dig. 200. lib. 13. Cap. 12. ſ. 7. cites 11 E. 4. 14. 
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(k. 2) Writ, Proceſs, &c. in Garniſhment, againſt 


whom. 


I, * detinue the defendant prayed garniſbment againſt the baron 

and feme, and had it, and the baron returned dead, and a 
new garniſhment iſſued againſt the feme, quod nota. Br. Gar- 
niſhment, pl. 15. cites 44 E. 3. 33, 34. 

2. Obligation vas aelivered upon condition, viz. if the ebligor plain- 
tif pay 201. to J. K. that the deed ſhall be delivered to him, or other- 
20e to deliver it 2% the cbligee, and the obligee brought action of de- 
tinue, and the defendant prayed garmfhment againſt J. X. to ſay awhy 
he did nit receive the money, and the plaintiff to have delivery of the 
deed, and had it, and the ſheriff returned nihil, and at the alias he 
returned that J. K. vas dead, by which garniſhment iſſued againſt 
the heir and executors, and the fheriff returned that he had neither 
heir or executors, and that the biſhop of D. adminiftered becauſe he 
died inteſtate, by which proceſs ue againſt the biſhop, who came by 
attorney, who received the 20 l. upon condition, that is to ſay, if his 
maſter ought to have them to retain them, and otherwiſe re-deli- 
ver them to the Court, and found thereof ſurety. Br. Garniſhe, 
pl. 44. cites 48 E. 3. 30. | 

3- Condition of the delivery of a deed is to deliver it to the mater, [ 427 J 
if he by reaſonable garniſhment levy a fine to the obligee, 15 Paſch. &c. 
and the obligee ſued writ of covenant to levy the fine, and the ſheriff 
returned the obligor ſummoned, this is not ſufficient garniſhment; 
for he ought to be warned by the party himſelf. Br. Conditions, 
pl. 39. cites 11 II. 4. 18. 

4. In detinue of charters the defendant prayed garniſhment 


againſt J. N. and had it, and four ſcire facias's, aud all returned 
KR 3 nihil, 
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nihil, and the plaintiff prayed delivery of the writing; Hank. ſaid, 


vou cannot; for he ought to be warned, and it was ſaid to him 
by the Court, that he fue till he be warned, quod nota, Br. Gar- 
niſhe, pl. 21. cites 12 H. 4. 9. | 

5. In detinue the defendant prayed garni/hment againſt tao, and 
the one was dead, by which new garniſbment iſſued againſt him who 
was alive, vithout preceſs againſt the executors of the other who 
was dead. Br. Garnithe, pl. 23. cites 12 Hf. 4. 23. 

6. In detinue of two writings the defendant prayed garniſhment 
againfl tw, and had it, and the ſcire facias returned that the one 
evas warned and the other dead, and the ſcire facias was abated as 
it ſeems; for it was awarded that he ſhould ſue a new ſcire facias, 
and it does not appear if againſt the executors only, or againſt the 
one, and the exccutors of the other. But by 19 H. 6. 32. e 
one had idem dies, and a new ſcire facias againſt the other, Br. Gar- 
niſhe, pl. 24. cites 14 H. 4. 1. 

7. By the death of garniſtee, the writ ſhall not abate, but re- 
ſumment fhall iſſue againſt the gefendant, and ſcire facias againſt the 
executors of the garniſhee. Br. Garniſhe, pl. 7. cites 9 H. 6. 36. 

8. In detinue of an obligation the defendant aid, that it was de- 
livered to him by the pluintiff and one C. upon certain condition, &C, 
and becauſe C. is dead prayed garniſhment againſt his executors, 
and had it, and it does not appear if they were named or not; it 
ſeems they were not. Br. Garnithe, pl. 34. cites 14 H. 6. 11. 

Ani fecha 9. In detinue the defendant prayed garniſbment againſt ters, 
33 and ſcire facias iſſued, and the ſnheriff returned the cue warned and 
10 _ " the other dead, by which iſſued ſcire facias againſt the executors of 
where he the deceaſed, and idem dies lo the other who was returned warned. 
who w33 Per Markham, by the death of the one the firſt ſcire facias was 
compelies abated, therefore the new ſcire facias ought to have been award- , 
to anſwer, ed againſt the one, and the executors of the other; but Newton 
+= Ano and tot. Cur. was againſt him, and that it was well as above, quod 
for it was nota, Br. Garniſhe, pl. 29. cites 19 H. 6. 9. 


fa'd there, 
that the contrary thereof was adjudged anno 24. Ibid. 


10. If the ſheriff returns the garniſhee warned, and does not ſay 
by tales, & c. prebot et legales homines, yet this is good if the gar- 
niſhee appears; contra if the garniſhee makes default. Br. Gar- 
niſhe, pl. 45. cites 33 H. 6. 31. 

11. In detinue the defendant ſbetved that the writing was deliver- 
ed by the plaintiff and F. N. and prayed garni/hment againſt him in 
the curly of E. which was returned nihil, and alias iſſued, and re- 
turned as abzve, by which he prayed garniſhment in the county of N. 
upon ſurmiſe of aſſets there, and had it. Br. Garniſhe, pl. 36. 
Citcs 6 E. 4. 11. Iz EA W 


1 
8 


8 * 
-4 
1 

1 

43 4. 

v7 © 
" 

[Oy +. 
. 
* 7 
= 
. 

Ko 

6 J 
XS 

© "Ki 

7 N 

P * 

7 

* o 's 

Pa EY 

.: 

. 

a K. 

4 & 

i 

. E. 

"af 

3 8 

£ WJ 
© 
0 , 

2 

$4 1 

8 
6.45 

1 
* 
# > % 

' 


— 
"= 
„ 

| 12 
3 

„ 
** 


10 


Enterpleader. 


(F) Garniſhment. 
Judgment. | f 


f the pla ntiff 

dant make default, the garniſhee {hall recover. 40 E. 3. 2913 Ro 

ant were in miſericordia, Br. Garniſhe, &c. pl. 13. Cites 40 E. 3. 29. and ſo are all the editions, 
but it ſeems it ſhould be as here in Roll, 40 E. 3. 39. and there the Year book ſays, et fic vide & 
nota, &c. Mich. 39 E. 3. fol. 29. the garnithee cannot have judgment to recover by the default of the 


defendant. __—Fitzh. Garniſhe, pl. 29. cites S. C. 


[t. | F the garniſhee comes at the day, and the Plaintiff and diſend- S. P. and 


[2. If there be an enterpleader in ravi/hment of ward, he that is Fitzh, Car- 
not party to the writ may plead the releaſe of the plaintiff. 20 H. 6. 29.] niſhe, pl-29, 
[3. If the garniſiee be returned warned, and does not appear, no 0 


damages ſhali be recovered. 20 E. 4. 13. b.] 


(G) In what Adbiont. 


[1. IF one brings detinue upon a bailment, and the other upon a tre- Br. Enter- 
/ ver, there ſhall be an enterplcader. : 39 H. 6. 36. b.] pleder, ple 


17, Cites 

S. C. Fitzh. Enterpleder, pl. 9. cites S. C. In this caſe, and ſo if the defendant is 
charged with a ſeveral bailment by each of the plaintiffs, there they ought to have ſeveral acti ns. Roll. 
Rep. 130. and ſays, that according to this are 19 H. 6. 3. 9 H. 6.17. 17 He 6. 22. and 39 H. 6, 
36. but the reporter adds a remark, that 39 H. 6. is adjuvged contra as to the trover, 


2. If A. brings guare impedit againſt B. of the advowſon of C. and 
B. brings ſuch a brit againſt A. there if A. will aver that the ſecond 
„ quare impedit is brought of the ſame avoidance as the firſt is brought, 
then they ſhall enterplead upon the writ of elder date, and others 
wiſe not. Br. Enterpleder, pl. 26. cites 19 H. 6. 68. 
3. In writ of ward and account garniſhment does not lie, but if 
two ſeveral writs of ward are brought there lies enterpleader, and 
in debt garniſament does not lie. Br. Garniſhe, pl. 38. cites 
14 E. 4. 2. | | 
4. If garniſbee will bring detinue againſt the defendant, then the Br. Gar- 
plaintifF in the firſt action and he ſhall enterplead; quod nota. Br. owns a” 
Enterpleder, pl. 24. cites 20 E. 4. 13. 


(H) For what Cauſes. 


[Or the Reaſon of Enterpleader.] 
(1. THE cauſe of enterpleader is, for that the defendant ſhall not Fitzb. En- 


. 00? leder, pl. 
« be charged to two ſeverally where uo default is in him. wi pl 


39 H. 6. 36. b.] | 
Kk 4 2. In 


S. C. & S. P. 
t ted Roll. 


Rep. I ren 


— — 
Fol. 734. 
— —_—_— 


Fitzh, En- 
derpleder, pl. 
Go cles s. C. 


Fitz, Fn. 
der pirgut, pl. 
13. CILIES 
e. 
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Enterpleader. 


2. In detinue of charters againſt one, the defendant cannot have 


Hire facias to warn a ſtranger to ſee if he can make title, if he does not 


confeſs the paſſeſſion of the charters demanded and make privity of bail- 
ment, contra Babb, and Cockayne, therefore quære; and per Mar- 
ten, they may open the bag, contra Babb. and Cockayne. Br. En- 
terpleder, pl. 3. cites 3 H. 6. 35. 

3. But it ſeems there, that zo enterpleader can be unleſs both the 
parties have ſeveral adtians pending, Ibid. 


(I) Upon what Delivery. 


[i. ENITRPIE AD ER ſhall be upon a j4int delivery er ſeveral. 


39 H. 6. 36. b.] 


(K) At what Time it ſhall be made. 


[i. IF the gerd [the ꝛvritt] are not returned at one time, but one 
declared the laſt term, and the defendant imparled, and now 
the other brings an action, yet they ſhall enterplead. 39 H. 6. 36. b.] 


(L) 7: what Cafes there ſhall be an Enterpleader. 


Cr. FF ts bring ſeveral detinues againfl J. S. for the ſame thing, 

it the defendant will ackneauledge the actian of one without a 
prayer ef enterpleader, they ſhall not enterplead upon the requeſt 
of the other, for the enterpleader is given for the ſecurity of the de- 


tendant, that he be not tauice charged, and he hath waived that be- 


neſit. 18 E. 3. 22, Þ,] | 

2. Though the garniſhee cannot vary in the hailment from the 
plca of the defendant, as to ſay that the delivery was by him alone, 
where defendant had pleaded that it was hy the garniſhee and the 
plaintiff, yet he may have writ of detinue again/? the defendant alſo, 
and there the plaintiff and he ſhall enterplead. Br. Gurniſhe, 
&c. pl. 39. cites 20 E. 4. 13. | 

3. Where the garniſhee comes, and the defendant makes default, 
ver none of them ſhall have delivery of the writing, but ſhall en- 
terplead, Br, Garniſhe, pl. 33. cites 39 E. 3. 22. 

4. Detinue of teu obligations, the defendant ſaid, that M. had 
another writ againſt him ef the ſame obligations returnable the ſame 
day, which baun plaintiffs delivered to him the awritings upon condition, 
&c, and he is ready to render to whom the Court ſhall award, 
and the plaintiffs appeared, and were awarded to enterplead. Br. 
Enterpleder, pl. 8. cites 12 H. 4. 18. 

5. But if the writs had been returned at divero days, another pro- 
ceſs ſhould have been awarded. Ibid. : 

6. If ſeveral præcipe quod reddats are brought againſt one tenant, 
tney thall not enterplead though damages are to be recovered, but 
| | 8 708 
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Enterpleader. 


quhen one has recovered, the tenant is diſcharged againſt the others. Br. 
Enterpleder, pl. 4. cites 3 H. 6. 43. 

7. If one be found heir 10 the tenant of the king in one county, and 
another found heir in another county, there they ſhall enterplead be- 
fore any of them ſhall have livery. Br, Enterpleder, pl. 5. cites 

H. 6. 17. 

; 8. Where they do not agree in bailment, they ſhall not enter- 
plead ; for here ig no privity, and if the defendant ſays falſely it is 
his folly, and if the garniſhee ſays falſely it is his folly, Br. En- 
terpleder, pl. 15. cites 14 H. 6. 11. | 

9, If 1 bail deeds which concern the land of my ſecond feme, to rebail 
to me or my heirs, and die, and my heir by my firſt feme brings detinue, 
and the heir by the ſecond feme liketwiſe, they ſhall enterplead. Per 
Forteſcue, quod Curia conceſſit. Br. Enterpleder, pl. 11. cites 


19 H. 6. 3, 4. 19. 


10. It was agreed arguendo, that if diem clauſit extremum iſſues, 


and ene is found heir, and a melius inquirendum iſſues, and another is 
found heir, and both come into the Chancery and pray livery, they 
there ſhall enterplead before either of them ſhall have livery. Br. 
Enterpleder, pl. 6. cites 35 H. 6. 19. | 
11. Detinue of a cheſt with charters, the defendant ſaid at the diſ- 
treſs that it came to him as executor, and that F. N. had brought ſuch 
a writ againſt him of the ſame cheſt and charters in the ſame county, 
returnable at the ſame day that the diſtreſs in the other was returned, 
and brought the cheſt into court, and prayed that he might enterplead, 
and they were awarded to enterplead upon the eldeſt writ, and, not 
upon the original returned now. Br. Enterpleder, pl. 7. cites 
37 H. 6. 23. & 33 H. 6. 25. 

12. And per Cur. if the writs had been in divers counties, or re- 
turnable at divers days, they cannot enterplead, but the writs ſhall 
be awarded returnable at one and the ſame day, and then they 


ſhall enterplead. Ibid. 


13. But if they vary in declaration, as the one declares of a cheſt 
ſraled, and the other of a cheſt, and ſbeaus what 1s in the cheſt, they 
{hall not enterplead. Ibid. 

14. But it was ſaid, that 38 H. 6. tao writs were brought in 
two counties, and each declared by invention, and they were awarded 
to enterplead. Ibid. | | 

15. Enterplcader thall net be granted unleſs defendant alleges that 
both parties demand one and the fame thing. Br. Enterpleder, pl. 22. 
Cites 8 E. 4. 6. by all the juſtices, | 

16. Traverſe, 9 offices were, by the one it was found general 


tail and a daughter heir, and by the other ſpecial tail and the daugh- 


ter traverſed ; for the ther claimed as cofin and heir male. Per Coniſ- 
bie, where tuo claim by one and the ſame anceſtor they ought to en- 
terplead. Br. Eriterpleder, pl. 16. cites 21 H. 7. 35. 

17. And per Palmes, where one is found heir and within age, and 
another is found heir to this fame and of full age, they ſhall enter- 
plead ; for it is to one anceſtor, and by one title. Ibid, 

18. Contra where they claim by ſeveral titles as here, to which 
Grevel and Coniſby agreed. Ibid. 
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(M) In what Caſes for a Collateral Reſpect. 


* Againſt [ I. ] F tao bring ſeveral detinues, they ſhall not enterplead, if 
— 3 their writs be not returnable at one and the ſame day. 
enn | | 
pleder, pl. 

5˙ ci tes 7 H. 6. 17. 


2. If two bring ſeveral detinues, and the defendant prays that 
they may enterplead, they may enterplead if they are preſent in proper 
perſon. 17 E. 3. 70. b.] 
[3. But not if they or any of them are not preſent in proper per- 
fon. 17 K 3- 70. b. 
[4. But a writ ſhall iſſue to warn them to come in proper perſon 
at a day. 17 E. 3. 70. b.)] | 
Fitzh. En- [5. If ſeveral perſons bring ſeveral writs of right of ward, return- 
rerpleder;, able at the ſame day, and the defendant pleads, &c. and prays that 
Fo E. they may enterplead, yet they thall not enterplead without ſuing a 
3. 5.—if ſcire facias againſt them, to whom the plea is not pleaded, to be in 
rwe brig ſ*- court at a certain day. 30 E. 3. 4. b. adjudged. ] | 


weral writs 


of ward agoirft one and the ſame d:fendant, there upen the matter ſhewn in form by the defendant, there 
the plaintiffs thall enterplead the one with the other. Br. Enterpleder, pl. 27. Cites 24 E. 3. 


6. If ſeveral 4writs of detinue [are brought], and the one dee/ares 
of bailment in the county of M. and the ether in the county of D. there 
they ſhall not be compelled to enterplead, but the defendant ſhall 
anſwer to both; for it is in ſeveral counties, and was of a box of 
charters. Br. Enterpleder, pl. 14. cites 14 H. 6. 2. 

7. If two bring ſeveral actions of detinue of a box ſealed with certain 
charters, the one of bailment in one county, and the other of bailment 
in another county, yet it the defendant prays it they ſhall enterplead 
as well as if both actions were in one and the ſame county; for 
the bailment is not material, but the detinue. Br, Enterpleder, pl. 19. 
Cites 5 E. 4. 25. 


(N) In what Caſes 
Privity upon Actions. . 


LI. I two bring /everal detinues of charters, and the one counts 
of a bailment to re-deliver, and the other demands them by 

title to the land, they ſhall not enterplead, becauſe there is not any 
privity of bailment between them, and the defendant is not 
chargeable to him who makes title to the land but for the land, 
but to the other for the bailment, and #f he re-delivers to his =—_ 
e 


. Enterpleader. 431 4 


he is not chargealle to the other, and ſo he is at no miſchief, * Br. Enter, 


leder, pl. 
* 19 H. 6. 3. contra t H. 6. 17.J 3 2 
C. Fitzh. Enterpleder, pl. 7. cites S. C. — Br. Traverſe per, &c. pl. 68. cites 19 H. 6. 3. 1 
S. C. 1 . 0 | f 3.19. 
+ Br. Enterpleder, pl. 5. cites S. C. — Fitzh. Enterpleder, pl. 5. cites S. C. 


C2. In a detinue one plaintiff demands a bag of charters, and [ 432 ] 
another plaintiff demands certain charters in the bag, as belonging 
to him, againſt an executor, becauſe they were in his hands, 
but not upon any bailment, quære whether they ſhall enterplead. 

H. 6. 36. 
g 3 Fn, brings detinue againſt B. and counts upon a delivery to Fiech. a, 
re- deliver to him, and anotber brings detinue againſt him alſo, and * e 
counts ſo alſo, and if here be not any privity of bailment between S. C. 
them, yet they ſhall enterplead to avoid the double charge of the de- — _ 
dudant, and allo becauſe the Court cannot know to whom to deliver — 10 


the deed if both recover. || 3 H. 6. 44. Curia, for perhaps the de- —lbid. 


fendant found it. Dubitatur, 11 H. 6. 19. b.] pl ak _ 
4+ 19.—— hr. Traverſe per, &c. pl. 68. cites 19 H. 6. 3. 29. 


[4. [41d] upon ſuch ſeveral detinues, if the defendant ſays that roy 
he found it, and traverſes the bailment, they ſhall enterplead, for Fel. 735. 
then he is chargeable as well to the one as to the other. $ 7 H. 6. $ Br. En- 


22. JJ 19 H. 6. 3. Curia.) terpleder, 
: pl. 9. S. P. 
[ without any mention of the traverſe] where the two writs were returnable the ſame day, cites S. C. 
Fitzh. Enterpleder, pl. 3. cites S. C. 
C Br. Enterpleder, pl. 11. cites 19 H. 6. 3, 4. 19. 
Er. Traverſe per, &c. pl. 68. cites S. C. 
' 


Fitzh. Enterpleder, pl. 7. cites S. C. 


['5. So if he ſays that they delivered it jointly, ab/que hec that they Br. Enter- 


. leder, pl. 
delivered it as they have counted. 19 H. 6. 3. b.] 3 


19 H. 6. 3, 4. 19.—Fitzh. Enterpleder, pl. 7. cites S. C. — Br. Traverſe per, &c. pl. 68. cites S. C. 


[6. But it is otherwiſe if he does not traverſe the bailment, for if ** Fitzh. 
there was a bailment he is chargeable only to the bailor, and may 23 
plead in bar againſt the others ** 7 H. 6. 22. ++ 19 H. 6.] 48 


52 


tÞ+ Fitzh. 
Enterpleder, pl. 7. cites S. C. Br. Enterpleder, pl. 11. cites S. C. 


[J. If uo detinues are ſeverally brought againſt an executor, be- Br. Enter- 
cauſe of his poſſeſſion, they ſhall enterplead, becauſe he is not — 
more chargeable to one than the other. 9 H. 6. 18. 17. 8. p. 
[8. So for the ſame reaſon, if they are brought again/? a man abb Br. Enter- 


found the thing demanded, they ſhall enterplead. 9 H. 6. 18. ] any. * 3 


17. S. P. 
C9. In detinue, if they count of ſeveral bailments, the defendant Fitzh. En. 
may ſay it came to his hands as executor, abſque hoc that he had 3 


it of their delivery, and then the plaintiffs ſhall interplead. 5. C. 
19 H. 6. 3-] | | 


(10. If 


=> + +4 FRY * : "=, A 
4 es; 


ns 


— 


N. * 

# p 

Ph. 4 ; 
a 
: 1 
Lu 

N * 
* E 
8 

—— 
£47 
2 ö 
* 

0 — 
1 9 
"2,3. 

4 
MM. 

X 
q 
. 

— ES 

0 
ot y 
=. 
* 
8 

* LE A. 

— * 3 
=; 
"21> 
Es 
"ug 
1 
| * W4 
8 
. 
: ? 
4 
1 
yo 4 
- 
x4 
' od 

_=—a=—_ 

= 4 - 
4 , 
q f 
y 7 
* 
1 
2 
> 
b N 
8 = ( 
=— 

F 1 
+ 71 1 
27 

Fi ; 

ho. \ > 

” - 


432 Enterpleader. 


. P. 2. [to. If two bring ſeveral writs F ward againſt me of the ſums 


_ _ day, they ſhall enterplead. “ 3 II. 6. 44. + 9 H. 6. 17. b. Curia. 


yet there is Þ 19 H, 6. 3 b.] 


no privity 
by which they ſhould enterplead. Br. Enterpleder, pl. 4. cites 3 H. 6. 43. S. P. [without 


any mention of the ſeveral writs being brought at the ſame day.] Br. Enterpleder, Pl. 5. Cites 


3 Hs. 43, 44- 
+ Br, Enterpleder, pl. 5. cites S. C. 
1 Fitzh. Enterpieder, pl. 7. cites S. C. 


(11. But otherwiſe if they bring raviſhment of ward. ꝙ H. 6, 


[433 J 18. b. 1 . | 
(12. In detinue, if the plaintiff counts of a delivery to re-deliver, 


It was a- 


_ > the defendant fhall not have a ſcire factas againſt any other but Him 
fendant in that Was privy to the delivery. 3 H. 6. 44.4 ' 

writ of de- 
tinue ſhall not have a ſci. fa. to warn a ſtranger <vicbut all ging privity of bailment, Br. Garniſhe, 


&c. pl. 5. cites S. C. Br. Enterpleder, pl. 4. S. P. cites 3 H. 6. 43. 


Br. Enter- (13. If two bring ſeveral writs of detinue, and each counts 
pleder, pl. 1,591 a delivery at ſeveral places in the ſame county to re-deliver, if 


1 the defendant ſays the delivery was by the plaintiffs, upon condi- 


hat the ſcire tian, and does not acknowledge whether the condition is performed, 


x * they ſhall enterplead, becauſe the defendant cannot traverſe the place 
of the delivery, this being in the ſame county, 8 H. 6. 3o. b, 


non conftat 
judicialiter adjudged. ] 

whether the 

two actions are of one aud the ſame writing till both have counted, 


pl- <q» cite: S, C. 
Br. En, [14. But it had been ctherviſe if deliveries had been in ſeveral 
rerpled-r, pl. cgnntien, for there the defendant might have traverſed the place, 
10. cites b N 

8. 0. I 8 H. 6. 31. 5 14H. 6. 2. 

Fitzh. En- 

terpleder, pl. 4. cites S. C. 


C15. If one brings detinue, and counts of a delivery by him- 


Fitzh. Enterpleder, 


& Br. Enterpleder, pl. 14. cites S. C. 


ſelf and one J. S. in equal hands, upon condition, & c. if J. S. brings 


detinue alſo againſt the fame defendant, and counts of a delivery 
by himſelf alone, they ſhall not enterplead upon this matter, 
14 H. 6. 11. b. Ouzre.] | 
16. Detinue ot charters by ce 20/9 cormted by title to the land as 
heir, and J. N. brought ſuch a writ again/t the defendant returnable the 
ame day, and counted upon bailment made to the defendant, and the 
defendant brought the charters into ccurt, and laid that he was ready 
to deliver them to whom the Court ſhould award, and prayed 
that the partics enterplead, and the opinion of Babb. Fulthorp, 
and Martvn was, that they ſhould enterplead, but Paſton contra, 
becauſe the one counted upon bailment, and this is the folly of 
the defendant; and Brown Clerk ſaid, that 3 H. 6. they enter- 
pleaded, where the one counted as heir, and the other upon bail- 
ment; for it may be, that at the time of the bailment the defendant did 
nt know of the title, Br, Luterpleder, pl. 5. cites 9 H. 6. 17. 


17. And 
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Enterpleader. 


17. And there it was agreed, that he 20e finds a deed, and an 
executor ſhall not be charged but only to him who right has ; contra upon 
ſeveral bailments ; for there is folly in the defendant. Ibid. 

18. Where a man is to bring a party into court by garniſhment, 
he ought to make privity of the bailment, viz. that it was bailed 
by both upon condition, &c. and pray ſcire facias againſt the other. 


Br. Enterpleader, pl. 5. cites 9 H. 6. 17. 


* 


(O) At what Time it ſhall be. 


L. I ſeveral awrits of ward by divers againſt one man, if they 

pray that they may enterplead, though all the writs of the 
plaintiffs are returnable at one day, and fo they have day all ts this 
day, yet proceſs ſhall ifſue to warn them, and they ſhall not enterplead 
before garniſhment. JO E. 3. 5. b. 

2. In detinue, the defendant prayed garmſhment, and had it, and 
ſcire facias, &c. and at the day another man brought another writ of 
detinue returnable the ſame day, and all appeared, and the defendant 
prayed that they might enterplead, and per Littleton and Choke they 


433 
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cannot; for the defendant ic out of court to pray it by reaſon of the 


prayer of the firſt garniſhment z guere. Br. Enterpleder, pl. 23. 


Cites 11 E. 4. 11. 

3. If A. be found heir to B. by one office of land held of the king in 
capite, and C. is found heir to him likezwiſe to the ſame land by another 
effice, and both are within age, there they have no remedy but to 
ſtay till full age, and then they ſhall enterplead. Br. Enterpleder, 


pl. 28. cites 1 H. 7. 14. 


(P) Upon what Mrit it ſhall be. 


LI. THE enterpleader ſhall be zn the original. 22 E. 4. 49. 
[ 2. If two bring ſeveral detinues, the enterpleader 
ſhall be upon the original / the eldeſt date, if the other hath not 


ccunted upon his original.) 


[3- So it ſhall be, 7hough he that is plaintiff in the original of 


lateft date had firſt counted. * 3 H. 6. 20. + 19 H. 6. 4. b. Curia. 
t 39 H. 6. 37. b. | 12 H. 4. 18.] 


pl. 1. cites S. Cc: 


* Br. En- 
terpleder, pl. 
2.cites S. C. 
——Fitzh. 
Enterpleder, 


And in ſuch caſe there is no miſchief; for he who brings the ſecond writ 


ſhall have eve'y advantage which he might have had in his own proper wiit in which he was plaintiff. 


Br. Enterpleder, pl- 26. cites 19 H. 6. 68. 
+ Br. Enterpleder, pl. 11. cites 19 H. 6. 3, 4. 19. 
4 Br. Enterpleder, pl. 17. cites 39 H. 6. 36. S. P. 
|| Br. Enterpleder, pl. 8. cites S. C. 


4. [But] if the writs are of one and the ſame date, he that firſt 


comes and demands an anſwer, or counts, ſhall be plaintiff, and 


the enterpleader ſhall be upon his original. 19 UH. 6, 4. b.] 
{ 5. Or 


Fitzh. De- 
tinue, pl. 14 
cite. I. Co 


2 
W 


0 0" 9 1 2 * 98 , 4 * i, gd Tas 


Cn \ Colas 4 6 , > 4 i 
vw. T 2 * aq 7 * 21 > PIO * " 1 a 
* 1 0 7 2 . * os _ > - . + * 
P d r en SY WE Tr ee I IN | 
* * + * - * en A 9 Y = 5 r N. mers * r 48,” 5 pe ps A 1 1 51 = 
g — wt 423 — * Bd E 8 i a S + KN wy PO; * * _— oy A 1 >” i as » 3 Sw * * 4 ad 
— 0 oe OR” - <q 3a: * <>. WE bop 5 N 4 - : Y ö IP os L 2% 8 4 „ 
5 1 ene — — ; 7 . n x l a Fa wat r A S 4 So _ Ms 
99 2 CREED 62 * I Ir :D&7 0 Þ 7-0 93 7 : e 4 g - : * 4 * 0 
- * "My 2 * * 9 * * — 2 r * he « * * Re 4 q * i % % 2 N Y . » * 74 - * 
2 y 4.74 6 * 3 » 2 2 * FO 2 1 rn z + I" . © & 1 9 „„ * J J 1 DF 
5 EI v mM * 28 FX; ® _ - * * * o N — . 8 


e e 
LY * * % 
l 


434 
Fitzh. De- 
tinue, pl. 14. 
Cites S. C. 
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Enterpleader, 
[5. Or otherwiſe he ſhall be plaintiff whom the Court ſhall 


Mau, in ſuch cate where the writs are of one and the ſame date. 
19 H. 6. 4. b.) | 
6. Upon enterpleader he who has the writ of elder date, fir}! 

counts againſt the other, and the other ſhall defend, and ſo they 
did, Br. Enterpleder, pl. 11. cites 19 H. 6. 3, 4. 19. 
7. He who has writ of younger date ſhall anſwer to the other 
who has writ of elder date. Br. Enterpleder, pl. 17. cites 
39 H. 6. 36. 

8. Three ſeveral writs of detinue of charters were brought againſt 
one and the ſame man, and were awarded to enterplead at the prayer 
of the “ detendant upon the matter ſhewn, and the evidence ten- 
dered, and they enterpleaded 20 the 4writ of elder date, and fo they 
enterpleaded, every one againſt the other ſeverally, and the bar 
of the one is his title againſt the plaintiff, and the other, aud ſo 
three ies. Br. Enterpleder, pl. 20. cites 4 E. 4. 9. 


(Q) Upon an Enterpleader, who ſhall keep the 
Thing demanded. 


= | 7 N ancient time the thing demanded ought to remain in court, 


+ Br. Gar- 
niſhe, pl 22. 
cites 12 . 
* bo So ©o 


Fitzh. Gar- 
ni ſhe, pl. 22. 
Cites S. C. 


12 H. 4. 6.) | 
[2. But now the uſe is, that the defendant ſhall keep it till it be 


tried, and not the Court. + 12 H. 4. 39 H. 6. 38.] 


[2. Li ſeveral rights of ward, if the parties are awarded to enter- 
plead, they may pray that the defendant find ſureties 19 keep the 
infant, and to have him in court at a day, and it ſhall be granted. 
30 E. 3. F. b.] 

[4. But the plaintiffs ſhall not find ſureties not to take tlie ward in 
the mean time. 30 E. 3. 5.b. | 

[5. Pending the writ for the thing, the defendant cannot de- 
liver it to any party without award of the Court. 12 II. 4. 6. b. 
Curia.) | | 


(6; If the defendant prays garniſhment, and the garniſhee comes 


and pleads againſt the plaintiff, the defendant cannot after deliver 


the writing to the plaintiff. 39 E. 3. 23.] | 

7. Ward by the king againſt H. who ſaid that ſhe did not claim any 
thing but by cauſe of nurture, and that H. S. had brought ſuch a writ 
againſ her, and that the infant is here ready at the bar, as he ought 
upon this plea, ready to deliver io whom, &c. and therefore day was 
given to a certain day to enterplead, &c. and at the day they 55 
appeared, and praped that the infant might be delivered to them in 
eommon quaſque, & e. et non allocatur; for it is not forma juris. 
Br. Enterpleader, pl. 12. cites 24 E. 3. 38. 65. 

8. In detinue the defendant prayed garniſhment againſt D. and 
had it, and at the day the garnifhee came, and the defendant made 


default, and neither the plaintiff nar the garniſhze could have livery 
| | | befare 
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Enterpleader. 


before they bad enterpleaded, quod nota, by which the garniſbee barred 
the plaintiff by his releaſe of a&tions. Br. Enterpleder, pl. 13. 


cites 39 E. 3. 22. 


(R) Pleader by the Defendant after an Euterpleader. 


[And to what Purpoſes the Defendant ſhall be faid to 
be in Court or not. | 


[1. JW EN the defendant hath prayed garniſhment he is out of 
court to plead any plea. 12 H. 4. 6. b.) 


and bas proceſs againſt the garniſhees Br. Garniſhe, &c. pl. 20. 


[2. But he hath a day in court 2 deliver the writing 20 2vh:m 
the Court ſball award it. 12 H. 4. 6. b.] 


Cz. The defendant i not demandable before judgment given, 
but then he is, becauſe he 1s to deliver the thing demanded. 
12-4 % $.] 

[A. After the garniſhee comes in, and plea1s againſt the plaintiff, 
the defendant cannot fay the conditions are broke on the part of the 
garniſbee, and ſo the plaintiff ought to have judgment. 39 E. 3. 23. 
Curia. p 
= i detinue of an obligation, defendant ſaid that it was delivered 
to him by the plaintiff and one M. to Held till certain conditions were 
performed, and then to deliver to the plaintiff, and prayed ſcire facias 
againſt M. to enterplead, and brought the writing into court, which 
was not ſealed, and ſaid that he is ready to deliver it to whom the 
Court ſhould award, & c. and by the opinion of the Court, becauſe 
it is not ſealed, the parties cannot enterplead upon it; for it is not 
ſuch a deed as the plaintiif demands, and if the plaintiff ſhall 
grant it, he ſhall not recover other deed ; quære inde ; and ſo fee 
that upon ſuch demand of enterpleader, the deed ought to be 
brought into court; nota, Br. Enterpleder, pl. 1. cites 2 H. 6. 16. 

6. Two perſons brought ſeveral writs of detinue againſt the de- 
fendant of a charter, the one conveyed as heir to the brother, and 
the other as heir to the ſiſter ; the detendant ſaid, that no ſuch brother, 
and ſo to iſſue. Br. Enterpleder, pl. 2. cites 3 H. 6. 20. 

7. In detinue of an obligation the defendant prayed garniſhment, 
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When he 

hath praved 

gainilament 
cites S. C. 


Br. Gar- 
ni ſhe, &c. 


pl. 20. cites 
8. C. 


and ſhewed the writing ; the plaintiff ſaid that the writing which the 


defendant ſbeaued is only an eſcrowe without ſeal, and not the obligation 
which he demanded, and the defendant ſaid that it is the fame obli- 
gation aohich avas bailed to him. And per Marten, if the garniſh- 
ment ſhall be granted upon eſerowe, the plaintiff by this accepts 
it to be the deed which he demands, quiere; for the defendant here 
confeſſed the detinue of the obligation implicati ve. Br. Garniſhe, pl. 40. 
Citcs 2 H. 6. 16. 
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Enterpleader. 


(5) Judgment. 


Lr. 1 an enterpleader be prayed by the defendant betaueen the plaintiff 

. * and T. S. upon the count of the plaintiff, which ſuppoſes it to 
be delivered to him or T. S. upon condition, and the plaintiff and T. S. 
appear at the return, and the defendant makes default, yet they 
ſhall enterplead, and the plaintiff ſhall not have judgment. 39 
E. 3. 22. b. becaule the plaintiff himſelf hath ſuppoſed it to — 
upon condition.] 

2. If two bring ſeveral detinues for one thing, and the de. 
fendant prays that they enterplead, and delivers the thing to the Court, 
and before the award of the enterpleader one diſcontinues his ſuit, the 
other ſhall not have judgment to recover, becauſe they were not 
awarded to enterplead. 11 H.6. 19. b.} 

3. But he? it had been if he had diſcontinued his ſuit after 
the enterpleader awarded. 11 H. 6. 19. b.] 
® Fitzh. [4. If a recovery be had upon an enterpleader, judgment fhall be 
Judgment, : 7 . . J 5 
l. 1. cites given 79 recover the thing demanded againſt the defendant, and nxt 
S. C.— againſt the garnifſhee. * 3 H. 6. 18. + 7 H. 6. 45. 30 E. 3. 6. b. 


Br. Gar- : 

8 on adjudged.] | 
pl. 28. cites S. C. . P. Br. Detinue, pl. 27. cites 1 E. Go Jo Br. Charters de Terre, 
pl. 5. cites 9 H. 6. 36. Br. Garniſhe, &c. pl. 7. cites S. C. So upon judgment given for 
the plaintiff upon a demurrer in law. Br. Garniſhe, &c. pl. 10. cites 27 f. 6. 2. 


[5. S⸗ the garniſhee ſhall recover it againſt the defendant, 
3 H. 6. 40. b.] . 


[S. 2] [Damages .] 


In detinue (6. If the defendant prays garniſhment to know whether the con- 
of writings ditighs are performed, and the garnifhee comes and ſays nothing, yet 
— * the plaintiff ſhall not recover any damages againſt the defendant, 
niſhee has becauſe he was nat bound to deliver it till very notice of the per- 


pleaded, if formance of the condition. 9 H. 6. 39. b. 
the og JO | 9 39 ] | 
recovers the judgment of the writings it ſhall be againſt the defendant, and of the damages againſt the 
garaiſhee, Br, Detinue, pl. 9. cites 33 H. 6. 27. 


—— (7. If the garniſbee comes the firft day, and cannot deny the con- 
Fol. 3. diticns to be broke, or makes default, the plaintiff ſhall not re- 
cover any damage againſt him, becauſe he hath nt delayed him, 
of 140; asi. Which is the cauſe that damages are given againſt a garniſhee, 


fing, where 8 H. 6. 11.] 
the defend- 

ort proyed garn ſument, and the ſcire facias ſerved ag uinſt the garniſpee, and he made default, there the 
lain: recovered aguini the defendant, but no damages. Br. Detinue de biens, pl. 25. cites 
21 H. 6. 5. S. V. and per Aſcue, where the p2rnifce appear: and the plaintiff makes default, 
the garn ſl. ce ſhall recover againtt the plaintiff his damages, ad quod non fuit reſponſum. Br. Da- 
mages, pl. 75. cites 21 H. 6. 35, 30. If he comes and fays nothing the plainti!F ſhall recover the 
wiiking detaince, but without Camiage:s EI. D. mages, pl. 90. Citcs 35 Hes bs 20. 


Cs. If 
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78. If two bring detinue ® againft another, and hey enterplead, * By ſeveral 


he that recovers ſhall recover damages agcin/t the other. 8 H. 6. 5. — ng . 


9 II. 6. 18.] * 
a 9 H. 6. 13. 
Br. Damages, pl. 68. cites 8 H. 6. 4, 5. S. P. accordinyly, becauſe each is actor againſt the 


other; per Strange. 


[9. If the garniſbee pleads with the plaintiff, and it is found I Fitzh. 
againſt him by verdict, the plaintiff thall recover damages againſt 2 
him. 49 E. oO 13. b. 7H. 6. 45 b. 8 H. 6. 5 10 H. 6. 8. b. 0 

. - b. 8. P. Br. 
+ 20 H. 6. 29. b. Carats 
pb. 47. Cites 1 E. 6. 3.— — Judgment ſhall be of the thing detained againſt the defendant, and 
of the damages againſt the garnithee. Br. Letinue de Biens, pl. 47. Cites 1 E. fl. 3. Br. Char. 
ters de Terre, pl. 5. cites 9 H. 6. 36. Br, Gernithe, &c. pl. 7. Cites S. C. S. P. but 
the body of the garniſhee ſhal]l not be put in execution becaute he was not party to the firſt writ, quod 
nota, but it ſhall be of goods or chattels or land. Ibid, pl. 28. cities 7 H. 6. 45. Br, Executions, 
pl. 49. cites S. C. | 


[10. The ſame law if he plead with the plaintiff, and it t Fah. 
be adjudged againſ/i kim by the Court. 49 E. 3. [LI 3-] 3. U Judgment, 


pl. 1. cites 
+ 3 H. 6. 18. 8.—..— 
| Plaintiff 
demurred in law to the plea of the garniſbee, and adiudged for bim, and judgment was given of damages 
againſt the garniſnee. Br. Garniſhe, &c. pl. 10. Cites 27 He 6. 2. and cites 49 E. 3. to the con- 
trary, becauſe it is upon demurrer, which is the default of the Court; Tor there is no other dejay in the 
garniſhee, but in default of the Court by their not giving judgment immediately, 


[11. So if it be adjudged againſt him upon default. 8 H. 6. 5. Er. Gar- 


. "Fo q _ 9 1 m niſhe & c. 
But the garniſhee, if it paſs with him, bull not recover damages N 


againſt the defendant. Contra, 3 H. 6. 40. b.] ö 
that the 
garniſhee was warned and made default, and the plaintiff recovered the writings, but no damages againft 
the garniſhee, nor againſt the defendant. ; : 
|| Br. Damages, pl. 68. cites S. C. for by the interpleader of the garniſhee the defendant is wholly 
excuſed of damages, and the garniſhee has taken matter on himielt, ' 


C12. [But] if the inqueſt paſs r the garm/bee, he ſhall recover & Br. Da- 

damages again/? the plaintifj. $ 8 II. 6. 5. 13 H. 4. Damage, 3 

F. 131. 9 H. 6. 39. © 20 HI. 6. 29. b.] 3. 
Fitzh. Da- 

mages, pl. 21. cites 8. C. 
© Fitzh. Garniſhe, pl. 9. cites S. C.———S. P. Pr. Detinue de Biens, pl. 47. cites 1 E. 5. 3. 
w— Pr, Garnifhce, pl. 7. cites S. C. 


£13. Ss if 7209 bring detinue againſt anther, and upon his prayer ** Br. _ 
they enterplead, if | the inqueſt paſs for him who enterpleads upon the pro 3 
eriginal of the other, he ſhall recover damages againſt the other. S. C.—— 
* * 8 H 6 — ] Fiizh. Da- 

* mige, pl. 27. 
cites S. C. S. P. and not againſt the defendant Pr. Enterpleader, pl. 5. ſays quod nota, and cites 
7 H. 6. 17.— dee pl. 8. S. Co & 8. P. 


[14. The recovery againſt the garniſbee is r the delay after the — 
writ purchaſed. 8 H. 6. 11.] mages, pl. 


6. Ciies 
5 H. 6. 5. of which 8 H. 6. It. is a continuation.—Fitah. Damage, pl. 21, Cites 8 II. b. 4. 
Which is the commencement of this caſe cited here. 


Vol. IX. LJ 15. Detinue 
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Enterpleader. 


15. Detinue F a box of charters againſt P. who came and ſaid 
that the box was delivered to him by the plaintiff and two others, and 
prayed ſcire facias againſt them, and had it, who came and made 
title to the land and prayed hvery, and the plaintiff fſhewed feoffment 
made to one que * eftate he has, and prayed livery, and it was long in 
doubt whoſe deeds were in the box, and to whom they belonged, 
and at laſt Thirn. opened the box and delivered to every one the evi- 
dences which 10 him belonged ; quod nota z and the plaintiff reco- 
vered damages againſt him who came by ſcire facias, &c. Br, 
Garniſhe, pl. 18. cites 7 H. 4. 7. 


recover his damages in this action of detinue to the value of the land; per tot. Cur, Br. Charters de 
Terre, pl. 18. cites S. C. 


+ S. P. Br. 
Detinue de 
biens, pl. 9. 
eites 27 H. 
6. 2.— 
Br. Gar- 
niſhe, pl. 10. 
cites S. Co 


Feri facias againſt the garniſbee o 


S. P. Br. 
Damages, 
ph. 67. cites 
7 H. 6. 4. 


—5. P. and 


if it be 


16. In detinue the defendant ſaid the writing was delivered to him 
by the plaintiff and ane R. upon certain conditi;ns to be performed to de- 
liver to the plaintiff, and if not to deliver it to the ſaid R. and prayed 
garniſhment againſt R. to know if the conditions were performed, 
&c. and there it was agreed that the + judgment of the writing up- 
on the enterpleader between the plaintiff and the garniſhee hall be 
againſt the defendant, for he has the poſſeſſion thereof, and of the 
damages it ſhall be againſt the garniſbee, quod nota. Br, Detinue 
de Biens, pl. 3. cites 3 H. 6. 18. 

17. And it is faid elſewhere, that the proceſs of the execution 
thereof is diftringas againſt the —_ to deliver the writing, and 

the damages. Ibid. 

18. If a man brings ſeveral writs of detinue againſt three, and 
they enterplead, he for whom the jury paſſes ſhall have damages 
againſt the other; for every one is actor againſt the other. Br. Da- 
mages, pl. 68. cites 8 H. 6. 4; 5. | 

19. Where the plaintiſf recovers, the judgment ſball be of the char- 
ters demanded, and if they are burnt,” there he ſball recover all in da- 
mages. Br. Detinue de Biens, pl. 27. cites 21 H. 6. 35. 

20. Note, That the entry is that he recover the writings againſt the 
defendant, and that he have delivery againſt the garniſhee. Br. 
Detinue de Biens, pl. 25. cites 21 H. 6. 35. 

21. The judgment of the writings ſhall be again// the defendant, and 
of the damages againſt the garniſbee if he pleads; quod nota. And 
there it was pn demurrer, and the plaintiff recovered damages 


againſt the garniſhee. Br. Damages, pl. 11. cites 27 H. 6. 2. 


found for the garniſnee, he ſhall recover damages againſt the plaintiff, quod nota. Br. Damages, pl. 140. 


cites 1 E. 3. 


354.—— 8. P. Br. Damages, pl. 68. cites 8 H. 6. 4, 5 


22. And the ſame year, fol. 4. the garniſhee was returned warn- 
ed, and made default, arid therefore the plaintiff recovered, and no 
damages againſt the garniſhee, nor againſt the defendant ; for 
there he is not delayed by the garniſhee. Br. Damages, pl. 11. 
cites 27 H. 6. 2. | | 

23. And in the ſame caſe above it was ſaid, that where the 


judgment is upon demurrer upon the plea: of the garniſhee, the plain-, 


tiff ſhall recover no damages; for there the delay is in defectu 
Curiæ. Br. Damages, pl. 11. cites 27 H- 6. 2. 
24. In 
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24. In detinue, the defendant prayed garniſiment, and had it, 
and the ſcire facias returned the garniſhee did not come, by which the 
plaintiff recovered the thing demanded, and ns damages againſt the de- 
fendant, nor againſt the garniſhee. Brooke ſays, it ſeems that 
the defendant appeared at the firſt day. Br. Damages, pl. 191. 
Cites 27 H. 6. 4+ | 


(T) [How, pl. 2. And] How much Damage. pl. 1. ] £449] 


= 8 II the plaintiff counts but to the damage of 20 l. yet more da- Br. Da- 


. : EP . mages, pl. 
mage may be given to him agazr/? the garnifhee, for he does gs 


not declare this againſt the garnithee, 8 H. 6. 5.] . C 

: cordingly by 
Martin and Strange, and ſays that at another day Paſton and Strange held that he ſhall recover accord- 
ing to the diicretion of the juſtices. Quz:e, Fitzh. Damage, pl. 21. cites 8 H. 6. 4. S. C. 


[2. In ſeveral ꝛvrits of ward brought by teu, if the defendant Fitzh. En- 
prays that they enterplead, and after the plaintiffs agree, and pray 2 
that it be delivered to them in common, yet the Court ſhall not ſuffer 5. C. 


it. 24 E. 3 24. b.] 


(U) When the Recovery is had, what Remedy 
there ſhall be again/? him that has the Thing. 


Lr. A Scire facias ſhall be awarded againſt the defendant who 
has the cuſtody of the thing demanded. 39 H. 6. 38.] 
[2- A diſtreſs ſhall iſſue againſt him to deliver the thing. Fitzh. Gar. 
40 E. 3 39.7 | niſhe, pl. 


| 29. Cites 
S. C.———Br. Charters de Terre, pl. 5. S. P. cites 9 H. 6. 36. — Br. Garniſhe, &c. pl. 7. 


Cites S. C. lIbid. pl. 13. S. P. cites 40 E. 3. 29. but it ſhould be 40 E. 3. 39. as in Roll. 


3. In detinue of charters the defendant alleged livery by the plnin- 
ti F and two others, and prayed garniſhment again them, and had it, 
and at the day they made title to the charters, and the plaint:ff mage 
other title, by which the Court had the box, and delivered to 
every man thoſe which to him belonged. Br. Enterpleader, 
pl. 25. cites 7 H. 4. 3. | f 

4. Where the plaintiff recovers, the fudgment ſhall be of the 
chattels demanded, and diſtreſs fball iſſue againſt the defendant to deliver 
the chattels. Br. Detinue de Biens, pl. 25. cites 21 H. 6. 35. 

5. A man ſhall not have ſcire facias in detinue of charters #9 Pr. Scire 
warn a ſtranger, unleſs he acknowledges the poſſeſſion of the * wo__— 
charters, and makes privity of bailment ; per Marten ; and by him oe” 
the Court ray open the bag to ſee what belongs to him, and what to 
the other, in the abſence of the one party, which Cokain and Babb. 
expreſsly denied, and ſaid that they cannot judge to whom they 
belong by ſeeing them, and that ſcire facias lies againſt a ſtranger; 
quære inde. Br. Charters, pl. 2. cites 3 H. 6. 35. 

L1 2 6. The 
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4.40 Entry. 


6. The granting of /cire facias upon garniſoment in detinue againſ{ 
the hoir of J. N. and again the ordinary, upæn a ſurmiſe that he is 
dead without executors, is not error; per Brian, Br. Error, pl. 195. 
Cites 14 E. 4. 1. 


For more of Enterpleader in general, ſce other proper titles. 


[441 ] Entry, 


1 (A) Congeable. 
In what Caſes. [And how.] 


Ci. IF the canuſce of a fatute ſues an extent, by which the lands 
® Oro. E. of the conuſor are ſciſed into the hands of the king, and 
8 after a liberate is ſued, the conufee may after enter into the land 
q juſtices, before the liberate executed, for this liberate is a ſuſſicient warrant 
but Candy for his entry. Dubitatur, I'. 38 Eliz. B. R. between“ Buri 
Tenn AND WAILIs. Intratur, 37 El. Rot. 206. M. 40, 41 Eliz. B. R. 
+ Fol. 38. (+) between SIR Thomas GERRARD AND Caxpfsn, per Curiam, 
Wy —) where the entry was not good, becauſe the liberate was void, 

being made to the fheriff to deliver the land to himfelf.] | 

2. If the king ſeizes certain lands, upon which an ier le 
mayn is ſued to the eſcheator ts deliver this land to the party again, 
he may after enter into the land before any execution of the writ. 

P. 38 El. B. R. agreed, becauſe there is a judgment given before 

that the hands of the king ſhall be removed.) 

Cro-E.453. (3. Upon an elegit, if the ſheriff takes an inquiſition, though the 
L — ſheriff does not deliver the land to the party plaintiff, yet the 
nam, in the plaintiff may enter preſently after the inquiſition taken, before the 
caie of But- return thereof to the Court, without any liberate to him directed. 
ery Wallis. Hill. 8 Car. B. R. between LisTER AND BRroMLy, per Curiam. 

Intratur, M. 8 Car. Rot. 68. where an action. on the caſe was 

brought againſt the ſheriff, for returning that he had delivered the 

land to the plaintiff upon the inquiſition taken, where he refuſed 
| : | 10 
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to deliver it, and ſo the return faite, though it was objected he 
might have entered; but the Court ſaid, this was only in miti- 
gation of damages, and his return falſe, and therefore an action 
upon the caſe lay againſt him.) 

4. In aſſiſe, the 4d diffrained for rent, pending afſiſe of the ſame 
rent; the aſſiſe ſhall abate; quod nota; for di/treſs is in law 
an entry into the rent, as it ſeems. Br. Aſſiſe, pl. 302. cites 
29 Aſſ. 52. 1% : i 

5. In aſſiſe, tenant in tail is bound in a recognizance, and the land 
is delivered in execution by elegit, as the moicty of the land which 
the recogniſor had, and the tenant in tail died; the iſſue in tail 
may well enter ; quod nota, by judgment. Br. Entre Cong. 
pl. 77. cites 38 Af. 5. | | 

6. In aflife, tenant in tail after poſſibility of iſſue extinct aliens 
with warranty, he in remainder, or in reverſion, may enter not- 
withſtanding the favour of the warranty; quod nota, Br. Entre 
Cong. pl. 84. cites 43 Af. 24. | 

7. If the tenant in ſpecial tail has iffue and aliens, the iſſue cannot 
enter; for he cannot be heir in the life of his father. Br. Taile 
& Dones, pl. 31. cites 45 E. 3. 25. 

8. Where a feoffment is made ban condition, which feeffee dies | 442 ] 
ſciſed, fo that there are divers deſcents, there if the condition be broken 
before the deſcents, or after, the feoffor or his heir may enter not- 
withſtanding the deſcents, for the land is bound by the conditions, 
as it is where a man recovers land, and does not enter till aſter 
deſcent. Br. Entre Cong. pl. 130. cites Littleton, fol. 94. 

9. Where a man willed that his executors ſbauld ſell, and died, 
and the heir entered and was diſſciſed, the executors may ſell, and 
therefore the wendee may enter, for he has title of entry only. Br. 

Entre Cong, pl. 138. 

10. If a man enters with force upon his diſſeiſor, by which he is re- 
ſtored, yet the diſſeiſee [who was the firſt difleifor] may enter, or 
have aſſiſe. Br. Entre Cong. pl. 110. cites 22 H. 6. 18. 

11. Tenant dies without heir, by which the lord entered by eſcheat, 
there he who by right has paramount may enter; for a diſcent 
takes away an entry, but eſcheat does not take away an entry. 

Br. Entre Cong. pl. 112. cites 37 H. 6. 1. | 

12. If difſeifer, intruder, or abator enfeoffs his father, and dies 
ſeiſed, and the land deſcends to the offender, the party may enter. 
Br. Entre Cong. pl. 119. cites 5 H. 7. 6. 

13. S/ if fuch offender erfeoffs a ffranger who dies ſeiſed, and his 
heir enters and i the effender, the firſt difleiſee may enter; but 
againſt frangers the defcent thall hold place; per Keble, which 
was not denied. Br. Entre Cong. pl. 119. cites 5 H. 7. 6. 

14. If J. enfeof's N. and after it is enacted that all eflates made 
by F. to N. Hall be void, there J. may enter upon N. Br. Entre 
Cong. pl. 89. cites 5 H. 7. 31. 

15. A man may enter after the year, or within the year, by fine 
executory, But fee Fitzh. Entre Congeable in Fitzh. 51. that after 
deſcent after ſuch fine he cannot enter, but ſhall have ſcire facias 


| L 13 againſt 
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againſt the tertenant. Br. Entre Congeable, pl. 108. cites 
15 H. 7. 5. and fays, this appears by the argument there. 

16. Leſſee for years, remamder for life, remainder in tail to leſſee 
Vr years. Leſſce fen years made a ferffment in fee with warranty, and 
died. Remainder-man for life died. Reſolved, that the entry 
of the iſſue in tail is lawful, notwithſtanding that the di eiſin awas 
done to anther gate than that which was to be bound by the war- 
ranty. Le. 39. pl. 105. Paſch. 26 Eliz. C. B. King v. Cotton, 

17. What may be reduced by a real adtion may be reduced by an 
entry, as in cne acre in the name of more, and this was obſerved 
by the Court for an infallible rule. Noy, 108. Trin. 2 Jac. C. B. 
Nichol's cafe. | 

18. Where one has judgment to recover (if his entry be lawful), 
he may enter without /crre facias, and without ſuing execution; 
per Cur. D. 379. b. pl. 26. Marg. cites Mich. 3 Jac. B. R. 

29. If tenant for life levy a fine, remainder in tail may enter 
now, or have ſive years after the death of tenant for life, for they 
are two ſeveral titles, one by forfeiture, and the other by determi- 
nation of che eſtate, and for this to haye two ſeveral five years, for 
if Lc compels the remainder-man to enter preſently, he ſhall be 
bound ty all the charges of tenant fer life. Arg. Litt. Rep. 217- 
Mich. 4 Car. C. B. Thomas v. Kenns. 

30. After recovery in eject ment one may enter without the ſheriff, 
for the aſſiſtance is only to preſerve the peace, Per Cur. 2 Sid. 156, 
Paſch. 1659. in a nota, | | 


443] (A. 2) By whom it may be. 


I. JF the tenant in præcipe guod reddat aliens pending the writ, and 

the demandant recovers by judgment, and the tenaut brings a 
20 it of error as he may well, and recovers, the alience may enter, 
Br. Entre Cong. pl. 51. cites 12 Aſſ. 41. 

2. If my 7enant fer life be difſeiſed and quill not enter, yet I can- 
not enter. Per Finch, for clear law. Br. Entre Cong. pl. 120. 
cites 40 E. 3. 5. | 

3. A man of nen [ane memorize made a deed of feeff ment and letter 
of any" to deliver ſeifin of the land in chivalry, and died, the 
friend of the heir within age entered; there the lord may enter for | 
the ward, for the fesment is weid ; contrary if he himſelf had made 
the livery, as it ſeems; and it ſeems here that none can enter but 
the privies, for the lord plæaded entry of the fricnd of the heir, 
_ not by himſelf immediately. Br. Entre Cong. pl. 106. cites 
7 H. 4. 12. 

4. If Ieffee fer life of a difeiſcr makes feeffment, and the diſſei/ee 
releaſe; to the ferjfee, the entry of the diſſciſor for the forfeiture is 
not congcable; per Littleton, Cited D. 339. a, pl. 44. in caſe of 
Blackaller v. Martinc. „ 

5. Tenant for liſe, the remainder for life, the remainder in tail, 
the remainder ts the remainder for life, tenant for life, and he in 7. 

| | I, mainder 


mainder for life joined in a feoffment by deed ; per Curiam he in re- 


mainder in tail may enter for forfeiture of both their eſtates z for 
he in remainder joining, is particeps criminis. If the tenant for 
life himſelf had made a feoftment, he in remainder for life might 

not enter, becauſe he had not eſtate of inheritance. D. 239. a. 
pl. 44. Mich. 16 & 17 Eliz. Blackaller v. Martine. 

6. Leaſe to three for 80 years, and in the end of the ſaid leaſe 
was a clauſe, that if they died within the faid term, that then the 
lefſor might enter. A grantee of the reverſion makes a new leaſe 
thereof to B. for 21 years to begin after the expiration, determina» 
tion, or ſurrender of the former leaſe. The three leſſees died 
within the term, B. cannot enter before A. has entered, for it is 
in the eleCtion of A, if he will take advantage of the condition and 
defeat the leaſe, but that ought to be by entry, and none can 
make ſuch entry but leſſor himſelf, or by his expreſs directions. 
3 Le, 269. pl. 363. Paſch. 33 Eliz, C. B. Anon. 


(A. 3) Barred. By what Acc. 


1. IN aſſiſe, it was held and adjudged, that where one abated 
upon another, and the abator or diſſciſor made a freoſfment or 

leaſe for life, and ſo over, ſo that one is in by defeaſible title, and 
hath cauſe of warranty by reverſion or ſuch like, that in this caſe 
he upon whom the abatement or diſſeiſin was made cannot enter upan 
him, who has warranty againſt ether perſons, notwithſtanding that 
there be not any deſcent to take away the entry, but only the loſs _ 
of the warranty. Br. Entre Cong. pl. 48. cites 1 Aff. 13. and [C 444] 
11 E. 2. accordingly. Contrary at this day. 

2. He who diſtrains for rent, and has clauſe of re-entry in his 
leaſe for non-payment, cannot re-enter ; quod nota, by reaſon that 
he has diſtrained. Br. Entre Cong. pl. 53. cites 14 Aſſ. 11. 

3. In aſliſe, the tenant pleaded in bar that he was bound in a fla- 
tute merchant in 20l. to the plaintiff who ſued execution, and had 
this land in execution, and after granted to the defendant by 
indenture, that if he paid the 201, at a certain day he may enter, 
and that he paid and entered, and a good bar. Br. Aſſiſe, pl. 227. 
cites 20 Aſſ. 7. ge 

4. If the difſeiſee — all action: perſonal, yet he may enter; Se of releaſe 
quod nota, Br, Entre Cong. pl. 54. cites 17 Aff. 25, A . ws 
—_ Cong. pl. 109. cites 19 H. 6. 4+ For the right, nor the entry, is not releaſed by theſe words, 

Ons. 


N a . | „ $. PF. Bro 
5. In aſſiſe an infant may enter notwithſtanding callateral war _ bad 


ranty be deſcended upon him, where his entry was lawful before ; N 
per Shard, Stanton and Birton; and hence it ſeems, that the 18 P. 4. 13. 
contrary is law, if his entry was not lawful before. Br. Entre 4*« he may 


. ter withi 
Cong. pl. 65. cites 28 Aſſ. 28. — ” 
full age, at his pleaſure, to defeat the warranty. But it ſeems that if a deſcent be had meſne be- 
taveen the full age and the entry, he cannot enter. Br, Entre Cong, pl. 102. Citcs 18 E. 4. 13. 


Centrary upen @ recovery or an eftate conditional, Br, Ibid, 
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6. In aſuſe, tenant Hr Life is a feijed, he in reverſion may enter x 
per Perſey, which was denied by Fincheden; quod nota bene 
inde. Br. Entre Cong. pl. 11. cites 45 E. 3. 21. 
2 Þ In writ of entry in the per & cui, if the tenant vouches hin 
in the per, he may enter into tho warranty and plead to the aurit by 
faifyirg abe entry, quod tota Curia concetlit. Br. Enter en le per, 
pl. 21. cites 22 U. 6. 13. 


(A. 4) Revived. 


1. 2D SSEISOR is difeiſed, and fecond difſeiſer levies a fine, and 

the year and day pals without clatm of firft diſſeiſce, but fe- 
end diſeiſce makes claim within the time, now the firſt diſſeiſee is 
bound as to the entry upon the laſt tenant in poſſeſſion ; but if 
ſecond diſſeiſte eriters, as he may by reaſon of his claim, now the 
firſt diticitee ſhall enter upon him; Arg. Mo. 346. cites 6 E. 2, 
Fitzh. tit. Continual Claim. | 


Admitted 2. Tenant makes ferment pending the writ, and the demandant 
Arg. Mo 8 wecorers, the feoffec is bound as to the demand]; but if the firſt 
349 tenant reduce the poſſeſſion by rever/ing the recovery far error, the 


feoffee upon the ſame tenant thall re-enter ; Arg. Mo. 347. Cites 

21 E. 3. and 12 Aff. pla. ultimo. | e 
3. In aſſiſe it was found by verdict, that t-nant in tail aliened in 
ee ; the alience dicd ſeiſed, and three heirs after him, and the 1/Jue 
of the third heir had the dred of tail in his hand, and being in his 
bed dying, ſent for the iſſue in tail, and ſaid to him, that he had 
right to have the tenements compriſed in the deed by force of the 
tail, and delivered him the deed, and ſurrendered the land to him 
by para, and after died in the hcfe F the fame tenements, and the 
inue in tail entered by this render by the tail, and the heir of him 
who ſurrendered ouſted him, and he him re-ouſted, and the heir 
of him who ſurrendered brought atlile, ard the ſurrender was 
ewarded good, and the entry of the iſſue in tail good, and the 
laintiſf barred of the aſſiſe. Br, Entre Cong. pl. 70. cites 34 Af, 2. 
4. If land be given 10 A. and 10 B. and C. his feine, and to the 
heirs of the body of the baron and -feme, and aſter the denor releaſes 
to A. and to E. and C. and their heirs, and the baron and feme have 
„154. pl. i ie, and the baron dies, and A. aliens the moaety in fee, C. may 
87. ats enter by reafon of the tail for the alienation to her diſinheritance; 
5. C. but if the idue dies after without iſſue, then the alienee of A. may 
re- enter; for the alienation of A. was god before to ſever the fointure 
for term ꝙ life, and de give his part of the fee-ſimple, and therefore 
when the tail is extinct the fee- ſimple ſhall take place. Br. Entre 

Cong. pl. 136. cites 45 Afl. 7. 

5. If an infant be a diſſeiſer, and ansther man difſeiſe him and dies 
feiſcd, and his heir is in by deſcent, the entry of the firſt deſſeiſee is 
taken away; but if the infant enters or recovers, the firſt diſſeiſee 

may enter; and ſo ſce that the entry of one ſhall give- advantage 
to a ſtranger, Br. Entre Cong. pl. 38. cites 4 H. 6, 7. 3. 


[ 445 ] 
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6. A diſſeiſor made a gift in tail, remainder over in fee, if the 
donee dies and his heir is in by deſcent, the entry of the diſſeiſee is 
taken away; but if the iſſue dies without iſſue, and he in remainder 
enters, the entry of the difleiſce is revived, for he is in as pur- 
chaſer. Br. Entre Cong. pl. 92. cites 9 H. 7. 24. 

7. But if a deſcent be had from the diſſciſor to his heir, by which 
the entry of the diſſeiſee is taken away, and after the 7/ue dies 
avithout heir, ſo that the lord enters by eſcheat, yet the entry of the 
difleiſee is not revived, for he a{hrmed the firit eſtate. Br. Entre 
Cong. pl. 92. cites 9 H. 7. 24. 

8. But if the diſſeiſor himſelf dies without heir, and the lord enters 
by eſcheat, the diſſeiſce may enter, for there was no deſcent. Br. En- 
tre Cong. pl. 92. cites 9 H. 7. 24. | 

9. And if a feme be a diſſciſoreſs, and dies ſeiſed, and her baron is 
tenant by curteſy, the diſſeiſee may enter upon him. Br. Entre Cong. 
pl. 92. cites 9 H. 7. 24. 

10. But if the tenant by the curteſy dies, and the heir of the feme 
enters, the entry of the diſſciſee is not lawful upon him; which 
was agreed by all the Court, quod mirum ! for per Littleton, in 
this laſt caſe, the deſcent is only of a reverſion, which does not take 
arbay an entry. Br. Entre Cong. pl. 92. cites 9 H. 7. 24. 

14. 1 be, and he aliens, and alience dies ſciſed, and his 
heir enters, the entry of the diſſeiſee is tolled; but if the difeifor 
be heir to the alienee, then he may enter becauſe he was party to 
the wrong; per Moyle for law, which was not denied, Br. Entre 
Cong. pl. 3. cites 33 H. 6. 5. 

12. Tenant in tail makes feofſment with warranty, and dies; the 
iſſue recovers by formedon becauſe ns aſſets deſcended z yet if aſſets 
deſcend afterwards the tenant ſhall have ſci. fa. to re-have the land, 
Arg. Mo. 347. cites Pl, C. 110. Ca. Mich. 2 M. 1.] Fulmerſton 
v. Steward. ; 
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(A. 5) Scire Facias. In what Caſes Entry is not C4461 
| lawful without a Scire Facias. 


* 
CET th. +ac— =. 


I. IT is agreed in treſpaſs that where a man recevers land and [7 

makes a froſtinont, and after the judgement is reverſed by error, | [: 
the party cannot enter before he has had a ſcire facias againſt the 
Feoffee, for he was not a party to the reverſal. Br. Entre Cong. 
pl. 132. cites 4 H. 7. 10, 11. 

2. But where attainder of treaſon or ſuch like is reverſed by par- 
lament, the party may enter without a ſcire facias again/? the pa- 
zentee, and otherwiſe upon the ling. Br. Entre Cong. pl. 132. cites 
4 H. 7. 10, 11. 11 
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(B) Where an Entry into Part ſhall be an Entry 
for the Whole. 


4 Le. 14. [I. IFa diſeifor leaſes ſeveral parcels of land to ſeveral men for years, 


Pi. 1 and aſter the diſſtiſce enters upon one in the name of all, this is 
E. — 


Elz. C. B. a good entry for the whole, becauſe there is but one tenant to the 
Anon. 1 P. præcipe, who is the diſſeiſor, who is only tenant f the freehold, 
7. fl. 3. P. 6 Ja. P. between DawyorT axp Hoxous. ] 

Hill. 27 Eliz. Holland v. Hopkins, S. P. but ſays quæte if the leſſees of diſſeiſor had been tenants for 
Ife; becauſe he might have his action againſt them. Co. Litt, 252. b. S. P. and ſame diverſity, 
and in the caſe of leaſes for years the diſſeiſee might have one affiſe againſt the difſeiſor, becauſe he re- 
mained tenant of the frechold fre the acres, and therefore one entry ſhall ſerve for the whole. 
But entry into the frankienement of one perſon is not an entry into the franktenement of another per- 
fon. And. 28. in pl. 64. Mich. 14 & 15 Eliz. Same diverſity as above as to leſſees for vears 
and leſſces for life. D. 4337. b. Marg. pl. 37. cites Mich. 42 & 43 Eliz. B. R. Goodman v. Ger. 
ners, and Dalton v. Brown. As to leſſees for years, the entry upon one in the name of all lands in 
the lame county was he'd good by Jones, Duderidge and Crew, becauſe the freehold is in one only and 
within the ſzme county, D. 237. Marg. pl. 37. cites Hill, 22 Jac. and Paſch. 1 Car. B. R. 
Argoll v. Cheyncy. Palm. 402. S. C. held accordingly. Lat. 71. S. C. 


The entry 2. [But] if 2 man be difſeiſed of tao ſeveral acres by two ſeveral 


—— _ perſons, and After enters into one acre in the name of both, this is 


no more not any entry into the other acre. M. 8 Ja. between Cyamrer- 
than the 200) i 8 | 

acre entered OTE IND HALL, Per Curiam.] 
eee e eee e IE county 5 fas each diſſeifor is 2 ſeveral tenant of 
the freehold, and the entry of a man to recontinue his inheritance muſt enſue his action for recovery 
of the ſame, and as he muſt have ſeverallactions againſt them for recovery of the land fo his entry mult 
be leveral. Co, Litt. 252. b.———Dal, 88, pl. 2. Anno 15 Eliz. Anon. S. P. 


3. Two purchaſed to them and to the heirs of one, and ceſty que vie 
aliened the whole ; the other may enter into the whole, the one moiety 
for diſſeiſin to him, and the other for alienatian to his diſinheritance. 
Br. Entre Cong. pl. 52. cites 13 Aſſ. 7. | | 
4+ In aſſiſe, if my father dies ſciſed of ane acre of land in D. in 
his con right, and of anther acre ot land there jointly ſeiſed with his 

L 447 J wife, who ſurvives him, and I enter into the acre of which my father 
was fele ſeiſed in the name of all the lands and tenements whereof 
my father died ſeiſed in D. this does not give any entry but in 
this acre, and nor in the other, becaufe I have no right to enter 
into the other living my mother; quod nota. Br. Entre Cong. 
pl. 80. cites 29 Aff. 16. | | 

5. If I have title to lau acres of land in one vill, and my title i; 
taken away in the one acre, but not in the other; if I enter into that 
where my entry is tolled, claiming the other acre alſo, and in the name 
of both acres, this is nat any poſſeſſion in me but only of that acre 
where I have entered, but if my entry had been congeable in the ſame 
acre into which I entered claiming the other acre at the time of my 
entry, this had been a god entry and a good poſſe ſſion of both acres to 
have an aſſize. Keilw. 20. b. pl. 5. Hill. 12 H. 7. Anon. 
Br. Entre 6. If a man be difſeifed of tvs acres in ſeveral counties, and the 
Cost. fl. 35 · diſſeiſee enters into one acie in the name of beth acres, yet this entry 


cites 22H. 6. 
10, per Paſ- ſhall 


Entry. 


ſhall not extend to the acre lying in another county, in which 


acre entry was not made. Perk. ſ. 229. 
7. It is ſaid that if a man be diſſeiſed of teuo acres in one county, 
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If one dif- 


and he entered into one of the acres, claiming the ſaid acre only, and Jeiſes me of 


maketh a deed of feaffment of both acres unto a ſtranger, and makes the 
livery of ſeiſin according to the deed in the acre in which he entered, 


that both acres ſhould paſs unto the feoffee, becauſe that this claim 
is nothing to the purpoſe, becauſe he had right of entry before, 
Kc. and both acres are in one county, ſo as his entry into one 
acre ſhall be entry into both acres, notwithſtanding the claim, &c. 
againſt which it may be ſaid that the acre into which the feoffor 
did not enter ſhall not paſs by the feoffment; for when a man is 
out of poſſeſſion of a thing ſeverable, he is at liberty to continue his 
poſſeſſion in it, in which part he will, and ſhall not be compelled 
for to re- continue his poſſeſſion unto all in deſpight of him. 
Perk. ſ. 232. cites 9 H. 7. 25. 

8. If lord and villein be, and the villein purchaſe two acres of 
lands in fee lying in one county, and poſſeſſion of them is executed to 
him accordingly, and the ird of the villein enter into one acre, not 
claiming the other acre, and afterwards makes a deed of feoffment 
of both acres unto a ſtranger, and makes livery of ſeiſin in the 
acre in which he hath entered according to the deed, yet the acre 
into which he did not enter ſhall not paſs by the feoffment, &c, 
Perk. ſ. 234. | 

9. An entry of a man to re-continue his inheritance or freehold 
muſt enſue his action for the recovery of the ſame ; as if three men 
difleiſe me ſeverally of three ſeveral acres of land, being all in one 
county, if I enter into one acre in the name of all the reſt, this is 
only good for that acre which I entered into; for every diſſeiſor 
hath a ſeveral frechold, and therefore I mult bring ſeveral actions, 
&c. Co. Litt. 25 2. b. cites Mich. 14 & 15 Eliz, Ld. Arundel's 
caſe. 

10. So if one difſeiſe me of three acres of lands, and after leaſes 
theſe three ſeveral acres to three ſeyeral men for their lives, there 
the entry of the difleiſee upon one of the leſſees is not good for the 
reſt ; but if the diſſeiſor had letten theſe three acres to three ſeve- 
ral men for years, an entry into one in the name of all the three 
acres would reveſt the whole. Co. Litt. 252. b. 

11. If A. diffeiſes B. of lands in three towns, and levies a fine with 
proclamations of the lands in one town to C. in fee, and the difſeiſee 
within five years enters into the lands in the other two towns only ( be- 
ing in the poſſeſſion of the diſſeiſor ) in the name of all the land: in the 
three * towns, by this the eſtate of the conuſee in the third town was 
not deveſted, becauſe he was in by title, Keilw. 213. a. pl. 22. 
Mich. 14 & 15 Eliz. Brook v. Meaſon. 
levied ; for the conuſee was in by title. Bendl. 207. pl. 243. S. C. adjudged, and 


peaſon, 


12. A copyholder furr 
plſed the land to his wife for life, the remainder over to his ſon in tail, 


two ſeveral 
acres in one 
ccunty, and 
I enter into 
one of them 
generally, 
without 
Lying in 
the name 
of both, this 
all reveſt 
only that 
acre wherein 
entry is 
made. Co. 
Litt. 2 52. b, 


And. 2% 


pl. 64. 
Croke v. 
Maſon. 


S. C. this 


was no entry 
into the 
lands of 
which the 
fine was 

for the ſame 
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rendered to the uſe of his will, and thereby de- 


and died, the wife entered and died, a firanger did intrude upon the 


lands, 
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lande, and thereof made three ſeveral ſe:ffments to three, ſeveral per- 
ons, he in the remainder entered upon one of the ſaid three ferffees in 
the name of all the lands fo deviſed, and made a leaſe of the whale 
land; and by Clench and Wray, it was a good entry for the whole, 
and by confequence a good leafe of the whole; Gawdy contrary; 
note, ail the lands were in one county, Le. 36. pl. 46. Trin. 
28 Eliz. B. R. Troublefield v. Troublefield. 


13. The caſe was this, HHrce /everal perſons did occupy three fe wie- 


ral houſes in B. to which F. S. had right, and J. S. went to one f 
the houſes and entered, and afterwards went away, raving him who 


eccupied the ſaid houſs upon the land ; and then be entered into ansther 
of the boufer, and then went from that, leaving him wwhs cccupied the 
fame before upon the land, and then he entered into the third houſe, and 
there ſealed a leaſe for years unto another man f that houſe, and naming 
the tus other houſes and the lc brenght an ejectione firme for the 
beo houſes in which the leaſe was nat delivered, and the opinion of 
the Court was againſt him, that he was barred in the action; for 
the entry or continuance of him, who occupied the ſame before, 
did defeat the entry of the plaintiff or leſſor; and the plaintiiF was 
forced to be nonſuited. Godb. 72. pl. 87. Mich. 28 & 29 Eliz. 
B. R. The Earl of Kent's cafe. 

14. When a freehold is out of a perſon, if the dite entors ge- 
nerall into one parcel, this ſhall not re-continue both, for it moy 
be that the diſſeifor of the feoffee had a warranty, and therefore the 
general entry into one parcel ſhall not re-continue both. Co. de 
Fin. Lect. 15. 

15. If ane diſſiſes me of one acre at one time, and after diſſeiſes me 
of another acre in the ſame county at another time, in this caſe my en— 
try into one of them in the name of both is good, for that one 
allife might be brought againſt him for both diſſciſins. Co. 
Lite. 272. ©- | 


nd cuaſrquently ſeveral entries Co. Litt. 252. b. 


16. But if Jene, one of ane acre of ground vpn condition, and at 
anather time I enfeaff the ſame man of anther acre in the aid county 
upon condition alſe, and both the conditizns are broken, an entry into 
one acre in the name of both is not ſuſficient, for that I have no 
right to the land, nor action to recover the ſame, but a bare title, 
and therefore feveral entries muſt be mace into the ſame, in re- 
ſpe of the ſeveral conditions. But an entry into one part of the 
land in the name of all the land ſubject to one condition is good, al- 
though the parcels be ſeveral and in ſeveral towns. Co. Litt. 25 2. b. 

17. Where the Por is in no man, but the freehold in law is in 

t 


the heir that enters, there the general _— into one part reduces 


all into his actual poſſeſſion. And tlierefore if the Hrd enters into 
a farcel generally fer a mortmain, or the jeoffor for a conditian broken, 
or the diſſciſce into parcel generally, the entry ſhall not veſt nor 

deveſt in thete or like caſes but for the parcel. Co. Litt. 15. b. 
18. But when a man dies ſeiſed of ſeveral parcels in Paſſiſſan, and 
the freeheld in law 45 by law caff upon the heir, and the poſſeſſion in ns 
Hil, 


8 


— 
— — 3 
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wan, there the entry into parcel generally ſeems to veſt the actual „ 
poſſeſſion in him in the whole. But if this entry in that caſe be 
ſpecial, viz. that he enters only into that parcel and no more, 
there it reduces that parcel only into actual poſſeſſion. Co. 
Litt. 15. b. | 
19. If a man hath cauſe to enter into any lands or tenements in di- 
vers taunus in one and the ſame county, if he enters into ene parcel of 
the lands or tenements which are zn one 7owwn, in the name of all the 
lands or tenements into the which he hath right to enter, within 
all the towns of the ſame county, by ſuch entry be thall have as 
ood a poſſeſſion and ſeifin of all the lands and tenements wherc- 
of he hath title of entry, as if he had entered in deed into every 
_ parcel. Litt. {. 417. | | 
20. If three men difſeiſe me ſeverally of three ſeveral acres of land, 
being all in one county, and I enter inte one acre in the name of all the 
three acres, this is good for no more but for that acre which I en- 
tered into, becauſe every diſſeiſor is a ſeveral tenant of the freehold, 
and as I muſt have ſeveral actions againſt them for the recovery of 
the land, ſo my entry mult be ſeveral. Co. Litt. 252. b. 
21. So it is if one man diſſeiſes me of three acres of ground and 1 * — 
lets the ſame ſeverally to three perſons for their lives, &c. there the 2 x. 2 
entry upon one leflee in the name of the whole, is good for no & ore many 


more than that acre that he has in his poſſeſſion. Co. Litt. 25 2. b. pry 


ſcrerally the ſaid three acres to three perſons for years, there the entry upon one of the leſſees in the name 
of all the three acres ſhall recontinue, and revett all the three acres in the diſſeiſec ; for that the diſſeiſee 
might have had one aſſiſe againſt the diſſeiſor, becauſe he remained tenant of the freehold for all the 
three acres, and therefore one entry thall ſerve tor the whole. Co. Litt. 252. b. 
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22. If one difſeiſes me of one acre at one time, and after diſſeiſes me 
ef ansther acre in the ſame county at another time, in this caſe my en- 
try into one of them in the name of both is good; for that one 
aſſiſe might be brought againſt him for both difleiſins. Co. 


Litt. 252, b. | 

23. If I enfesff one of one acre of ground ien condition, and at an- o_ 2 
ether time I enfecff the ſame man of another acre in the ſame county up- of oh a+ 
on condition alſo, and both the conditions are breken, an entry into one in the name 
acre in the name of both is not ſufficient ; for that I have no right Abe 
to the land, nor action to recover the ſame, but a bare title, and e t one , 
therefore ſeveral entries muſt be made into the ſame in reſpect of condifien is 

good, al- 


the ſeveral conditions. Co, Litt. 252. b. though the 


parcels are ſeveral, and in ſeveral towns, and ſ» note a dive-fity between { veral rights of eatry, and fe» 
yeral titles of entry by force of a condition. Co Litt. 252. b. 


. wo hr phe 4g id has Gt; > 


24. If lands lie in ſeveral counties there muſt be ſeveral afions, 
aud conſequently ſeveral entries. Co. Litt. 252. b. 

25. The entry of an attorney or leſſee into one acre in poſſeſſion 
ef A. in the name of other lands, ſhall veſt all in the ſame county 
which are in paſſeſſian of other lefſees for years, if the freehold be in 
ene perſon, Palm. 402. Paſch. x Car. B. R. Argol v. Cheyney. 

25. It was held, that where a man would recover the meine 


prolits in an action of triſpaſr, he muſt prove entry into every how 
cel, 


tes Entry: 


cel, and not into one part in the name of all. Clayt. 35. pl. 67. 
Aug. 11 Car. Gledel's cafe. 

26. If there is a manor-houſe, and demeſne land belongs to 
it, and one lord enters into the land, and the other lord into the 
houſe, the poſſeſſion of the houſe ſhall not be the poſſeſſion of the 
demeſnes, nec e converſo. 2 Sid. 75. Paſch. 1658. Crouch v. 
Wills. 


F450] (C) Entry to the Uſe of another, 


In what Caſes the Entry of one to the Uſe of another 
ſhall /ettle the Poſſeſſion in him without Apgree- 


ment, and in what not. 


Br. Conti- [. FF the baron enters to the uſe of his ſeme, where the entry of the 


— - _— feme is lawful, this ſettles the poſſeſſion in the feme pre- 
S.C. dut ſently, without any agreement, 14 H. 6. 25. b.] 8 
S. P. does | | 


not appear there. Br. Entre Cong. pl. 41. cites S. C. but S. P. does not appear there. 


Br. Conti- {2, So if a man enters to the uſe of an infant into lands where 
nua Clam, his entry is lawful, this ſettles the poſſeſſion in him before agrec- 


pl. 6. cites 


S. C. but ment by the infant. 14H. 6. 25. b.] 

not S. P. 

Br. Entre Cong. S. C. but S. P. does not appear. Co Litt. 245. a. ad ſinem. S. P. 
Ibid. 258. a. 8. P. | 


Co. Litt. [3- Ss if the entry be to the uſe of one of full age, where the en- 
* try is lawful, this veſts the poſſeſſion in him before agreement. 
Ibid. 2 58.2. 34 E. 3. Entry Congeable, 50.) 

——Mo. 450. 


pl. 613. S. P. admitted per Cur. If one diſſeiſez me, and a ſtranger enters upon the diſſeiſor for 
me, this entry takes away the diſſeiſin; per Roll Ch. J. Sty. 370. Paſch. 1653. 


For — en- [A. If a man enters to the uſe of one of the plaintiffs, where the 
go entry is not lawful, this veſts nothing in him before agreement, 


not be the becauſe he ſhall be a diſſeiſor by the agreement. 34 E. 3. Entry 
entry of the Congeable, 50.] 


other, where | | 
the entry is not lawful. Br. Entre Cong. pl. 69. Cites 31 Aſſ. 33. and 1 H. 6. and 8 H. 6. 16. 
accordingly, 


oe [s. Se if a man enters to the uſe of an infant, where his entry is 
bl. 6. cite; not lawful, this veſts no poſſeſſion in the infant. 14 H. 6. 25. b.] 


S. C. & S. P. Br. Entry, pl. 41. cites S. C. 
So where [6.. If a man diſeiſes me, and I make continual claim, and after 
One co- 


varcencr he dies, and this deſcends to taus coparceners, upon whom J enter, 
enter, by which the coparcenary is defeated, if after one enters, claiming 
1 to the uſe of herſelf and her coparcener, yet nothing veſts in the other 
Fer who is before agreement, for their entry is not lawful. 14 H. 6. 26. 


an infant, ſhe of full age is a diſſeiſoreſi only; and the other who is an infant not. Br. Entre Cong · 
pl. 60. Cites 26 All 39, 
£7. Ss 
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CJ. S if a man enters wpon ts jointenants, where bis entry is pou many 
Liwful, by which the jointenancy is defeated, if after one enters Fol. 739. 


to the uſe of both, yet nothing veſts in the other before agreement. 
oh. H. 6. 1 8 b. diſſeiſor in- 
feoffs baron 


and feme, and the diſſciſee re-entered, and the baron re entered claiming to him and his feme, this veſts 
nothing in the feme, becaulc the jointenancy was defeated by the regreſs of the diſſeiſee, and fo he that 
enters by tort, as the baron here does, cannot by his claim veſt any thing in the feme covert, in infant, 
nor in a ſtranger to the entry. Br. Entre Cong. pl. 6, cites S. C. And cites 1 H. 6. 5. to the 
ſame purpoſe. S. P. unleſs they enter actually. Br. Continua! Claim, pl. 6. cites 8S. C. But 
Prooke lays, it ſeems if the ſtranger agrees after, this will make him a diſſeiſor.— Br. Entre Cong. 
pl. 41. cites S. C. which was in caſe of a teoftment made by a diſſeifor to a baron and feme, and the 
difleiſee re-entered, a claim afterwards by the baron veſted nothing in the feme. 


As where 


[8. If #209 coparceners have a right of actian to certain land, Br. Entre 
but their entry is not lawful, and the one enters to the uſe of both, „ pl. 
. . . +» Cites 

yet nothing veſts in the other till agreement. 27 Aff. 68. ad- S. C. & 


; 3. 
Judged. ] | | Fitzh. AM 


pl. 261. cites S. C. 


o. If two jointenants are diſſeiſed, and the diſſciſer aliens, and one 
jointenant enters upon the alience to the uſe of both, this ſettles 
the freehold in both. 27 Af. 68.] 

[10. If a man commands J. S. to enter into certain lands in is This is at 
name, if he has right, otherwiſe not, if he enters accordingly, yet 3* Af. ple 
if the commander had no right, no eſtate veſts in him by this 
entry, "ns his command was conditional. 34 E. 3. 12. ad- 
judged. 
| * In aſſiſe, it was found that the /n 1nfeoffed his fut her of tus 
parts of the houſe, and 20 acres of land for term of life, and that he 
infeoffed his father and his mother for term of their lives, and after 
the /on awent beyond ſea the father aliened the whele, and his lter 
entered in name of her brether if he be alive, and if he be dead in her 
ewn name as heir to him, and ſhe was ouſted, aud the ſon came 
back and brought aſſiſe of this ouſter, and recovered the whole by 
award, notwithſtanding the was not deputed by the ſon to enter, 
Br. Seiſin, pl. 21. cites 11 Af. 2. | 

12. In aſſiſe, it was found that tenant in tail had iſſue t2vo daugh= 
ters and aliened in fee, and died, and one daughter entered, and ouſted 
the feoffee, claiming to the uſe of her and her fifler ; the feoffee re- 
entered, and ſhe who re-entered brought aſſiſe and recovered, 
and after the other ſiſter entered upon her claiming as heir, and the 
other ouſted her, and ſhe brought afſiſe and recovered, by reaſon 
that her ſiſter entered firſt to the uſe of both, and recovered upon 
the ſame title, and therefore her ſiſter may enter with her; Brooke 
ſays, quad mirum! Br. Entre Cong. pl. 55. cites 21 Aff. 19. 

13. Guardian entered claiming the franktenement to the heir 
within age, where the entry was ut congeable, and yet becauſe the 
infant was not named in the aſſiſe the writ was abated, and there- 
fore it ſeems that the franktenement is in him till he refuſes; 
quære; for where one coparcener entered claiming for him and 
his coparcener, he alone brought the aſſiſe of an ouſter after and 


recovered, notwith{tanding that it was pleaded to the writ that 
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the plaintiff entered claiming to him and his companion. Nut 
Fiſh ſaid, that he would have a writ to error, and, as it feems, it 
18 clearly error where ſuch entry and claim is made, and the en- 
try lawful. Contrary it ſeems if the entry be not lawful. Never- 
theleſs, it ſeems that this cate is not error, for the caſe was, that 
baron and feme foiſed in tail, the barn made a ferffment, and had 
[ 452 ] ſue two daughters, who had i He {ws ſons, the baron died, the feme 
entered upon the ferjfee of his dent, claiming at his will, ad died, 
and che two daughters died, and cone of the ſons entered upon the 
feoffee, claiming to the uf d bum and bis companion, the feoffee 
brought aſſiſe againſt him who entered only, and recovered by award, 
for the feme by her entry awas ns difſeiſore/s, and then the did not dis 
ſeiſed of an eſtate of inheritance, ſo that the heir may be remitted; 
quod nota. Br, Entre Cong. pl. 37. cites 24 E. 3. 42. 
14. And where the entry is not Tavofed, there the claim to him and 
his companion dees net weſt ſeiſiu in his companizn, and e contra where 
| the entry is /azyjul, Br. Entre Cong. pl. 37. cites 24 E. 3. 42. 
— 3 15. In quare i u the defendant made title, becauſe A. B. 
vs * C. was ſeiſed of the land in fee with the advoauſoii appendant, and inf 
upon condition one R. 70 re-in/esff A. B. and his fome and 6. his 
ſen, and after A. B. died, and 'G. the ſon died within age after re- 
queſt made to re-infeoff him, and after J. his fan died alſo within age, 
and . his ſon being within age, one H. as his prochein amy entered, 
by which the defendant as lord ſcifed the ward, and the church 
voided, and he preſented ; and admitted for good title to have the 
ward where the heir enters into the land within age by condition 
deſcended ; quod-nota. Br. Gard, pl. 58. cites E. 3. 37. 
16. If a feme covert has title of entry into land, or if infant has 
ſuch title of entry, and the baron or anther enters to the uſe of the 
feme or at this veſts poſſeſſion in the feme or infant; contra if 
the entry be not lawful, and if difſeifor infeoffs two, and the diſ- 
ſeiſee re-enters, and after one of the fcoftces re- enters, this is no 
remitter to his companion; contra if his entry had been lawful. 
Br. Remitter, pl. 42. cites 14 H. 6. 25. 
17. By re-entry of the tenant at will after a diſſciſn the franktene- 
ment is net recontinued te the leſſor, as it is by entry of a termor. 
Br. Treſpaſs, pl. 227. cites 38 H. 6. 27. 
A feoffment 18. If a man er to the uſe of him 20h9 has law wy entry, this 
- par veſts the ſeiſin and poſſeſſion in him who has title of entry without 
a diffeifin, Other agreement. Br. Seiſin, pl. 50. cites 10 H. 7. 12. 


and in fuch 
caſe every one may enter on behalf of diſſeiſee where he has a right of entry. Cro. C. 170, pl. 16. 
Mich. 5 Car. B. R. in caſe of Edgar v. Sorrell. 


19. Contra if he has not title of entry, by juſtices of B. R. for 
there the poſſeſſion veſts in thoſe who enter. Br. Sciſin, pl. 50. 
cites 10 H. 7. 12. 

29, If an infant makes a fesfſinent in fee, an ranger of his own 
bead cannot enter to the ule of the infant; for the eſtate is voidable. 
Co. Litt. 245. a. 


21. If 
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21. If an infant, or a man of full age, is difzei/eq, an entry by a 
firanger, of his own head, is good, and fo veſts preſently the 
eſtate in the infant or other diſſciſee. Co. Litt. 245. a. 

22. If tenant for life makes a feof} ment in fee, an eftranger may 
enter for a forfeiture in the name of him in the reverſion, and thereby 
the eſtate ſhall be veſted in him, et fic de ſimilibus. Co. 
Litt. 245. a. 

23. If an infant or any man of full age, have any right of entry 
into any lands, any franger in the name, and to the uſe of the 
infant, or man of full age, may enter into the lands, and this re- 
gularly ſhall veſt the lands in them wwirhout any commandment pres 
cedent, or agreement ſubſequent. Co. Litt. 258. a. 

24. If a diſſeiſor levy a fine with proclamations according to the 
ſtatute, a ſtranger without a commandment precedent, or an 
agreement ſubſequent within the five years, cannot enter in the 
name of the diſſeiſee to avoid the fine, aud the reſolution was [ 453 J 
grounded upon the conſtruction of ftat, 4 H. 7. cap. 24. Co, 
Latt. 258. a. | 

25. Guardian for nurture, or in ſecage, may enter in the name of 
the infant, having a right of entry, and this ſhall veſt the eſtate 
in the infant evithout any commandment or "ns 9 Rep. 106. a, 
Paſch. 10 Jac. 1. in Margaret Podger's caſe, 


(D) Entry to the Uſe of another, 
What ſhall be a good Agreement to ſettle the Eſtate, 


Li. FF a man difſeiſes another to the uſe of baron and feme, and they 
agree to it, the eſtate is in both. 15 E. 4. 15. b. ad- 
mitted, ] 
[2. [But] if a man diſſeiſes another to the uſe of a fem? covert, 
the agreement of the feme without the huſband will not ſettle the 
eſtate in the feme, becauſe her agreement is void, for her will is 
transferred to the baron. | | 
[3- But in this caſe, the agreement of the baron will ſettle the Br-Dilſcifin, 
eſtate in the feme, though ſhe is no diſſeiſoreſs thereby, for the 5. C.“ 
whole * will of the feme is put in the baron during the coverture, Fitzh. Dif- 
and he may agree to the feoffment made to the wife; ergo. — Ag 
12 E. 4.9. b. Curia.] — 
Agreement, pl. 4. S. C.  * The original in Roll is (agree). 


LJ. If the baron diſſeiſes anther to the uſe of the te oY this (hall > he 
ſettle the eſtate in the feme, for the baron upon a diſſeiſin by able, pl. 33. 
another by nis agreement might have ſettled the eſtate in the cites S. C. 


teme, and this diſfeiſin to the uſe of the feme is an agreement in — 


law ; ergo. f 44 E. 3. 9. admitted. 44 Aſſ. 26. admitted. Con- Ci im, pl 6. 
tra 1 14 H. 6. 25. b. 7 E. 4. 7. b. an 


— r. 


a Entre Congeable, pl. 47. cites S. C. but S. P. does not clearly appear. 
Vol. IX, ; Mm Cs. If 
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Firth Afiſe [E. If baren and feme. enter into land in the right of Ie ſene, 


Lacs lo: 
ue the ff me * not any right, the feme is tenant of the land 
Br. Cover- thereby. 35 Aﬀt. 5. adjudged.] 
ture, pl. 41. 

cites S. C. and Brooke ſays, et fic vide that the feme has no power to waive the tenancy during the 
lite of che baron. 


> 


Fiteh. Entry 06. It the bar 1 feile "a in the "as ro bt of the femme aliens 1 1 fee, a and 

e e ger ailf, „en the dil; ontinuee, claim ng his iii e ale, 01 rthout ſcyi 

4 E. z. . any thing of the jeme, this thall vell nothing of the tenancy i 

5. C. the feme, becauſe he does not claim by expreſs words in the 
name of the teme. 44 E. 3. 9. adjudged per Curiam. 44 All. 26. 
the ſame caſe.] 

(7. If a man enſegf. baron and feme of a manzr, and after the 
baron and ferie, ly colour 5 * this fe e:ffment, enter into certain land; 
which are 1:7 parcel of the mancr, but they thought they auere fareel, 
yet the feme ſhall gain nothing in the land by this, but the a. 
ale is in the baron. Quzre, 21 Afl. 1. 

J 454 ] [8. If the guardian enters and diſttiſes a man, claiming the free- 
hold zo the fe of the heir, this ſhall ſettle the freehold in the lieit. 
27 All. 68. {iid to be ſo adjudued, ] 

[o. If a man leaſes lands fr years 10 J. S. and delivers the deed 

to J. D. to the uſe of F. . and after F. D. enters into the land 
1 the uſe of J: S. with; out cmmandment of J. S. and is cjecbed, and 
ier J. 8. a//onts thereto, he ſhall have an ejectione firmæ upon 
the ſaid mens, P. 44 El. B. R. Bishor's caſe, per 
Curiam.] 


(F) That ſhall be faid an Entry into Lands to re 
— duce his L/late. 


LI. IF the die enters into the land, and continues in the land 
with the diſſeiſor, and manures the ſame land with the di- 
ſeifer, claiming nothing of his fir? eſtate, yet this is an entry that 
will reduce his firſt eſtate. 40 Aff. 38. Curia.] 
2* „ fl. [z. [But] if the diſſciſce eriters, and fakes the profits as /:fſee at 


"IT vill of the diſſciſor, or in any manner, this will be an entry, and 
ſo is 26 A reduce his citate. 28 Afl. 42. adjudged, but quære. ] 
pl. 42. nor 


dces the S. P. appear in Br. Entre Congeable, pl. 61. nor in Br. Damages, pl. 159. nor in Br. Seiſin, 
pl. 23. cited by Mr. Danv. for that purpoſe and to correct the miſprinting of Roll. 


Co. Litt. [3- If the diſſeiſee commands a firanger to put in the cattle of the 
pan ranger in the land to feed there, this 1 is an entry in law into the 
land. 1 E. 4. 3. 

LA. If A. leaſes to B. for years, the remainder to C. in fee, and 4. 
and B. come up:n the land of purpoſe, ſcilicet, A. ts make livery, 
and B. to take it, this ſhall nat be ſaid any entry of B. to veſt the 
actual paſſiſſam in him till livery made, for then the remainder 
would be void, which would be againſt the intention of the parties 


Co. Litt. 49. b. 4 65. K 
4 
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[5. If it be agreed between the difeiſor and diſſeiſce, that the 
difſeiſee ſhall releaſe all his right to the diffeifor upon the land, and 
accordingly the diſſeiſce enters upon the land, and delivers the 
releaſe lo the diſſciſor upon the land, this is a good releaſe, for 
b the entry of the diſſeiſee being for this purpoſe, ſhall not avoid 
1 the diſleiſin, for his. iutent in this caſe guides his entry to a ſpg- 
| cial purpoſe. Co. Litt. 49. cites P. 19 El. B. per Curiam, 
reſolved.) 
£6. But if the difſeifor makes a ferfment to the diſſeiſee and others, 
there, though the diſſeiſce comes to take the livery, yet when the 
livery is made, the diſſeiſee is remitted. Co. Litt. 49. b.] 
[7. [But] if the diſleifee comes upon the land, and puts his fort Ir. Damages 
in, but takes no profits, but the difſulſor oufts him, this entry ſhall 1-159: © 


to Sr 


- Fs -w 


1 


q i g . x : ta $$, Coen 5 
4 not ſettle any eſtate in him, (at the election of the difſeiſee, as it is is no ; 
9 ſeems,) for the diiſeitee may have an aſſiſe of the firſt diſſeiſin. remitter.— 
I - Br. Entre 
7 26 AM. 42. adjudged.) | C 
1 pl. 61. cites S. C. Brooke ſays this ſeems not to be an entry; for if it was an entry he ſhouiq have N 


— 2 


treſpaſs of the firſt diſſeiſin and not an aſſiſe. Br. Seiſin, pl. 23. cites S. C. Br. Entre 
Cong. pl. 57. cites 22 E. 7. 14. contra, that the putting of a feet into the land is a good entry. But 
guzre, for it ſeems the Yearbook is mitquoted. 


— — — x 2 


[g. If I have an houſe and land adjoining 15 the plot of land in [455 J 
queflion between me and another, and [ fand ian one piece of 
itone-wall, which is mine caun foil, and put my hand through a wall 
made of lime and lathes, «vhich umd upon the land in queſtion, and 
there delivers a leaſe ſealed to try the title, this is a good entry, though 
I do not come within the plot in queſtion. M. + 1 Ja. B. be- 
tween BALLARD AND RICHARDSON, per Curiam.] 

9. If see for hfe be, the remainder er reverjion in fee, and leſſee Cited 1Rep, 
is diſſoiſed with warranty, ond dies, and after leſſee enters or recovers 2 ; 
by afſiſe, becauſe the warranty does not deſcend upon him, yet this ö 
{hall not reduce the remainder or reverſion, but it ſhall be bound 
by the warranty, becauſe it was bound before the re-entry. 

44 Aſſ. 35. 2 Roll. 740. Voucher (F), pl. 1. 

10. But otherwiſe it is if the lee re-enters before the death cf the 
anceſtar, then the reverſion or remainder is not bound by the war- 
ranty, becauſe it does not deſcend upon him, and therefore the 
re-entry of leſſee reduces the eſtate of him in reverſion or re- 
mainder, and then the eſtate upon which the warranty was annexed 
is deſtroyed. 44 Aſſ. 35. 2 Roll. 740. Voucher (F), pl. 2. 

11. Where difſeifor infeeffs his father or couſin, who dies ſciſed, 
and the difeiſor is heir, the difleitee may re-enter upon him; per 
Moile and Chocke, quod fuit conceſiuin, Br. Property, pl. 7. 
cites 34 H. 6. 10. 

12. If the difſeifor dies ſeiſed, and his feme is endowed by his heir, 
the entry of the diſſeiſee is revived for the third part put in dower. 
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Br. Sciſin, pl. 18. cites Littleton, tit. Deſcents. 

13. It was agreed, that if a man has title to a moiety, or to a third 
part, or fourth part, &c. by this he may enter m9 the whole land, 
and this (as it ſeems) is underſtood before partition of the land clearly. 
Br. Entre Cong. pl. 103. cites 21 E. 4. 10, 11. 


Mm 2 | 14. It 


r —— At 
e OO ROOT 


4 69-4 A R 


* W — . ming, Ce nl, OED 
4 12 8 0 2 4 A 


455 


Entry. 


14. If the diſeſſce, at the requeſt of the diſſeiſor, comes into the cellar 
to /ee it, or to come to his houſe to his daughter's wedding, or 4 dine 
with him, &c. this is no entry. Pl. C. 92. b. 93. a. Trin. 3 M. 1. 

15. The diſſeiſee comes upon the land to deliver a releaſe ts the di- 
ſeiſar; this is no entry to reveſt the land in the diſſeiſee; Arg. 
Le. 127. pl. 172. Trin. 30 Eliz. cites it as adjudged in C. B. in 


Wavnman's caſe. 


Orla ſb. Sg. 


pi. 18. Sibil 
v. Hill, S. C. 
but S. P. 

does not ap- 


pear. 
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16. If the cattle of a leſſee that is ouſted tray into the land whereof 
he is ouſted, this is not any re-entry to revive the rent, becauſe 
they were not put into the land by the diſſeiſee himſelf, but went 
there of their own accord; per Anderſon, to which Periam agreed. 
Le. 110. pl. 169. Paſch. 30 Eliz. C. B. Cibel v. Hills. 

17. Lefee being in poſſeſſion, makes feoffment and /ivery in the 
preſence of leſſer, which he may do, and the leſſor's preſence cannot 
dilturb it, but immediately, by I being there, this is an entry 
by him, and a reve//ing the freehold in him. Cro. E. 322. pl. 10. 
Paſch. 36 Eliz. B. R. Read and Morpeth v. Erington. 

18. A diverſity is to be obſerved between an entry in law and 
an entry in deed, for that a continual claim of the difleiſee being 
an entry in law, ſhall ve/ the poſſeſſion and ſeiſin in him for hi; 
advantage, but not for his diſadvantage z and therefore if the 
diſſeiſee brings an ie, and hanging the aſſiſe he makes conti- 
nual claim, this ſhall not abate the aſſiſe, but he ſhall recover 
damage from the beginning; but it is otherwiſe of an entry in 
deed. Co. Litt. 253. b. 

19. If the baſtard invites the mulier to ſee his houſe, and to ſee pie- 
tures, Oc. or to dine with him, or to hawk, hunt, or ſport with him, 
or ſuch like, upon the land deſcended, and the mulier comes upon 
the land accordingly, this is no interruption, becauſe he came in 
by the conſent of the baſtard, and therefore the coming upon the 
land can be no treſpaſs. Co. Litt. 245. b. | 

20. But if the multer comes upon the ground of his ou, head, and 
cuts down à tree, ar digs the ſoil, or takes any profit, theſe ſhall be in- 
terruptions, for rather than the baſtard ſhall puniſh him in an ac- 
tion of treſpaſs, the act thall amount in law to an entry, becauſe 
he has a right of entry. Co. Litt. 245. b. | 

21. Ss it is if the mulier puts any of his beafls into the ground, or 
commands a flrrnger to put in his beaſts ; theſe do amount to an en- 
try, for although in theſe caſes the mulicr does not uſe any expreſs 
words of entry, yet theſe and ſuch like acts do, without any word, 
amount in law to an entry, for acts without words may make an 
entry, but words without an act cannot make an entry (viz. entry 
into the lands, &c.). Co. Litt. 245. b. 

22. If a man has common in the land of J. S. between Lady-day and 
Aichaelmas, and the commoner brings an aſſiſe of his common, and 
at Chriſtmas puts in his beaſis, this thall not be any entry to abate 
his writ; for it cannot be intended for the ſame common; cited 
per Fleaing Ch. J. as cited by Yelverton J. and which caſe is 
agrecd to be good law. 2 Brownl. 238. Patch, 10 Jac, B. R. in 


caſe of Rutland (Earl) v. Shrewſbury (Earl), 
23. Though 


Entry. 456 


23. Though a fine be a feoffment of record, yet it is but fo 
by fiftione furis, If another were in by tort, it will not amount to 
an entryas a feoffment ſhall ; per Bridgman Ch. J. Cart. 176. 
Hill. 18 & 19 Car. 2. C. B. | 
24. Entry on the land by a ceftuy que truſt is no ſufficient claim; 
it mult be by /u3pzna ; per Ld. Keeper. Chan. Caſes, 268. Mich. 
27 Car. 2. Clifford v. Atbly. | 
25. Though a declaration in ejectment be delivered within 20 
years, and a trial, whereby there is a lende, entry, and ouſter confeſſed, 
yet that will not amount to an entry to bring it out of the ſtatute of 
limitations, though an entry be actually confeſſed, for it muſt be an 
actual entry, though an ejectment be a cuſtomary way of pro- 
ceeding, and this has been ſo adjudged; per Holt Ch. J. 
12 Mod. 573. Mich. 13 W. 3. in cafe of Hayward v. Kinſey. 
26. In proving an entry and claim, it is neceſſary to prove that A caſual 
it be animo clamandi. 6 Mod. 44. Mich. 2 Ann, B. R. Ford v. — 
Ld. Grey, | a” 2 


* Lat. 2 55 26. 
cites Pl. C. GJ» 


27. A bare entry on another without an expulſion makes ſuch a 
ſciſin, only that the law will adjudge him in poſſeiſion that has the 
right, and ſo are the words intravit & fuit inde ſeiſitus prout lex 
poſtulat to be underitood in ſpecial verdict, but it will not work 
diſſeiſin or abatement without afua/ expulſion. Per Holt Ch. JI. 
1 Salk, 246. pl. 2. Trin. 3 Ann. B. R. Anon. 


* 
5 


(F) In what Caſes the Entry of one ſhall be for £4571 


another. 


[1. JF a rent deſcends to an aunt and niece as coparceners, and the Br. Brief, 
aunt hath the niece in ward (ſcilicet, as guardian in ſocage p 
as it ſeems), and takes the rent to her own uſe, and never claims 10 ey 
the uſe of the niece, yet this ſeiſin of the aunt ſhall be an actual 

ſcifin for the niece, for in law the general ſciſin of one is of both, 

and here is not any expreſs act that her entry was to her own uſe. 

30 Aft, x.] 

2. If lands deſcend to tabs coparceners, and a ffranger abates, and Br. Aſſiſe, 
after one enters generally into the land, this ſhall be an entry for e 


: « : cites 26 Aſſ. 
both, and ſettle the poſſeſſion in both. 26 Aff. 1. admitted. 2. and Roll 

| is miſprint- 

ed. Br. Entre Congeable, pl. 59. cites S. C. and in aſſiſe brought by her alone againſt the abator 
the recovered by award; for ſhe had right againit all that had nv right. dee tit. Parceners 
(B) and (B. 2). 


T3. If lands come to two in common, and one enters into it gene- 4 
rally, this ſhall be an entry for both. M. 40, 41 El. B. R. be- 8358. Pe. 
tween * HEMPSLEY AND BRICE, per Curiam. Hobert's Re- ed.—— Mo. 


ports, 166, between + SMALES AND DALES, adjudged. 546. pl. 729. 
a Hemiey v. 

Briſe, S. C. and S. P. ruled accordingly. 

＋ Hob. 120. pl. 152. S. C. adjudged accordingly ; for entry generally ſhall always be taken according 
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to right, a: being under the conſtruction of law, and therefore ever conſtrued lawful. Mo. 863. 


C4. If a man deviſes land held in capite by knight's ſervice to 
( 3 ton, by which the deviſe is void for a third part, 
. and the devise enters generally into the w hole, this ſhall be an 47e 
. 41. in law fer the eldiſt ſon alſo. M. 40, 41 El. B. R. between 
C. & S. P. + HEMPSLEY AND BRIC E, per Curiam. Hobert's Reports, 166. 
between 1 SMALES axD DALEs, adjudged, ] 


3 7.2 ” 
- 0 * 

2 A 

. 1 
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» 
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- 
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1 


Mo. 868. pl. 1201. S. C. adjudged. 


Cr>. 7. 539 UA. J] S if the deviſee after Fis entry makes a leaſe for years of the 
rt. Woes pet this ſhall not be any explanation of his entry, but that 
Couit ; his entry ſhall be ſaid an entry for both. NM. 40, 41 Eliz. B. R. 
Pur Fea- between HEMPSLEY AND BRicz.] | 


Ner. , 
Mo. 559. pl. 729. S. C. & S. P. ruled accordingly. 


[5. So if the deviſee levies a fine 75 the w/ale, M. 40, 41 L.. 
B. R. between HEMesLEVY AND BRICE, 
e . If a man ſciſed of /znds held by bnight's ſervice in fee, de- 


kn  Vifes ile Wo vole te B. in fee, and B. after his death enters into the 
this pea whole, clamming the ⁊uhele to himſelf, yet this is an entry. for the 


Lys, vide heir, who is tenant in common with kim for a third part, the de- 


He * Cie 
nu being void for a third part, for one tenant in common can— 


cute, not dilleiſe his companion wichout an actual ouſter, 1llobert's 
w ncther Reports 107 
it mauſt not x 8 -] 


be intended the heir was in poſſeilion before, or that B. made his entry firſt, and afterwards being in 
pull:liion claimed the whole; for by Co. Litt. 243. b. 373. b. where one parcener enters ſpecially claim- 
ing the whole, and pag the u hole n ſhe gains the moie: y of her ſiſter by abatement, But fee 
Cart. 176. where Ho taken [by Bridgman Ch. J. Hill. 18 & 19 Car. 2. C. B. in delivering tz 

opinion of the Court ir in the caſe of Rundale v. Ely y | as here abridgeds 


Noy, 31. [7. If a man deviſes certain annuilies to his four fons out of certain 


_ - 4 lands, and deviſes further, that if his heir does nat pay the ſaid an- 


Rot. 1661. nuities, ther his ſaid ſons ſhall have the lands to them, and the ſurviver 
Ayniworth e and after the ſaid annuitics are not paid, upon which 


S P.exoAty, one of the ſons enters generally, this ſhall be an entry for all the four 


only in tha: ſons, 1 much as they are jointenants. IH. 42 El. B. R. be- 
caſe te twecn PURSLOWE AND PakKTR, adjudged.] 


legacics 
we:e paid to two, but not to the other two, and ſeems to be S. C. reſolved that by the entry of one of 


the two who was not paid, the eſtate was veſted in all four; for they take jointly, and the eſtate of the 
heir diveſts him in toto. Cro. E. 919. pl. 14. Hainſworth v. Prety. S. C. & S. P. acjudged. 
Mo. 644+ pl. 891. Hamſworth v. Pretty. S. C. all the ſons weic paid but one, and adjudged 


accordingiy. 


[8. If a man dewi/es to J. S. lands held by knights ſervice, and 
dies, his heir avithin age, and a flranger enters upon the deviſce and 
difjriſes him, and after the lord in chivalry enters upon the diſſcifer, 
and upon the re-entry by the diſſeiſor, brings treſpa is againſt 9g this 
15 maintainable, for the entry of the lard into his third part (the 
deviſc being void for that) is an entry for the devifee for the ether 1419 
Piri, and to the lord and diſteiſor Are no tenatits in common. P. 


3 Car. 


Entrx. 


3 Car. between Rocrns anD BLYNMAN, per Curiam, reſolved 
upon evidence at the bar.] : | 

9. In afliſe the /n leaſed t2 his father for life, and went beyond ſea, 
and the father aliened in fee, and the fifter of the fon entered in the 
name of her brother if he be alrve, and if he be dead in her cn name, 
and was ouſted, the / returned and brought aſſiſe, and recovered 
3 by award upon this entry and ſeiſin, and yet the fon did not de- 
1 pute the daughter to enter; quod nota, by award. Br. Entre 
2 Cong. pl. 50. cites 11 Aff, 11, 


10. In aſſiſe the baron and feme were tenants in tail, and had 
i ue tuo daughters, the baron diſcontinued and died, and feme by af= 
ſent of the feaffee entered and claimed nothing but at his avill, and af- 
ter died, one daughter entered claiming to 02th, and the feoffee 
brought affiſe againſt her who entered only, and all this matter 
found by verdict, and the writ ſhall not abate by the not naming of 
the other coparcener, but the plaintilt ſhall recover; for the entry 
of one for two ſhall not be the entry of the other, where the entry 
is not lawful. Br. Entre Cong. pl. 69. cues 31 Aſſ. 33. and 
i H. 6.5. and 8 H. 6. 16. accordingly. 

11. If a fine is levied zo tavo, and one does not enter, nor fay any 
thing, and the other enters and is unpleaded, there per Hank. he may 
plead jointenancy with the other, notwithſtanding that he alane 
counts of the poſſeſſian, and that the other never entered. For the 

poſſeſſion by the fine and the entry of the one, thall be adjudged 

in law to be in both, ill the aher diſugrees by matter of record, and 

ſo ſee that diſagreement to relinquiih a thing thall not be but by 

matter of record, but agreement to take a thing may be by parol 

or matter in deed. Br. Jointenancie, pl. 57. cites 8 H. 4. 13. 

12. If dir, intruder, or abator, enferffs a ranger and dies ſciſed, 

and his heir enters and enfesf/s the offender, the firſt diſſeiſce may 

enter, but againſt Hraugers the deſcent ſhall hold place. Per 

Keble, which was not denied. Br. Entre Cong. pl. 119. cites 

Þ 3 3 : 

12. If a man diſcontinues the land of his avije upon condition, and 

dies without iſſue, the entry is given to the heir of the baron, and if 
be enters for the condition broken then may the heir of the fene enter, 

for the entry of the one revives the entry of the other, Br. Entre 

Cong. pl. 91. cites 9 H. 7. 24. 

14. And if a recovery by erroneous judgment be had againſt the 
father, of land of the right to his wife, and he dies, if the heir of the 
part of the father reverſes the judgment by error, there the heir of 
the part of the mother may enter. Br. Entre Cong. pl. 91. cites 
9 H. 7. 24. 

15. And where a man ſciſed of land has iſſue two ſons, and the 
eldeſt enters into religizn, and the father dies, and an erroneous reco- 
very it hed againſt the youngeſt, and the eldeſt is deraigned, he hath 
no remedy. Per all the juſtices of C. B. Pr. Entre Cong. pl. 91. 
Cites 9 H. 7. 24. | 


M m 4 16. But 
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Br. Aſſiſe, 
pl. 167. 
cites S. C. 


and adds 


that the 
ferne upon 
this alie na- 
tion may 
recover bv 
Cut in vitaz 


for this ſhall not ſtay the aſſiſe. 
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459 Entry, 

16. But if the younge/? reverſes this by errer, the eldeſt may en- 
ter, for in theſe caſes the land is put in ſuch plight as if no reco- 
very or diſcontinuance had been, and ſo the entry of one ſhall 
give advantage to the other. Br. Entre Cong. pl. 91. cites 
9 H. 7. 24. 

7. Two tenants fer life are diſſeiſed by A. and B. if one of the 
tenants fer lite releafes to A. and the other tenant ſor liſe re-en- 
ters, he has the moiety in common with A. and he has reveſted 
the entire reveiſien in him in whom the reverſion was before. Per 
Manwood J. Le. 264. pl. 354. 19 Eliz. C. Anon. 

18. When an entry ig given by a ſpecial ſlatute, there the entry 
ſhall not .enure further than the words of the ſtatute, as land is 
given to the huſband and wife, and to the heirs of the body of the 
huſband ; the huſband levies a fine and dies; the wife enters; 
this entry ſhall not avail the iſſue in tail; for the entry is given 
to the wife by a ſpecial law, and fo where the huſband aliened 
the lands of the wife, and after they were divorced the huſband 
dies, the wife ſhall not enter by 32 H. 8. but is put to her writ of 
cui in vita ante divortium, Arg. Le. 7. pl. 10. Mich. 25 & 26 Eliz. 
B. R. cited in the caſe of Stonely v. Bracebridge as Sir Richard 
Haddon's caſe. | 
Mo. 257. 19. Tcnant in poſſeſſion of lands to which another has right of 
rags b. entry levies a fine with proclamation ; he who has right ought to 
—Gawsy j. enter in perſon, or make warrant ſpecial, or commandment to one 
lu, tat to enter for him, otherwiſe he does not preſerve his right, and 
Cn 5 other entry by a ſtranger will not avi, the ſine. Mo. 150. pl. 613. 


ventu:e of Paſch. 38 Eliz. B. R. Lutterels caſc. 

bim that 

had the right, if made within the five years after ſuch entry made in his name, would ſerve, but an 
agreement afterward would not ferve; quæte. Cro. E. 561. pl. 10. Paſch. 39 Eliz. B. R. in 
Caic of Pollard v. Audley. Poph. 108. Pollard v. Lutterell. S. C. agreed by the chief juſtices. 


20. Two cepartners of a houſe, One entered generally and made a 
leaſe by the name of © all that his houſe, & .“ Popham and Fenner 
held, that the intire houſe paſſed; for when he ſays, all that my 
houſe, &c. that intended the whole houſe, and by his livery made 
he gained the intire, and gave the intire, although by his general 
entry it 15 not intended that he entered into more than to what he 
had right; but Gawdy e contra; for as this entry prima facie 
does not gain more than he had right to demand, no more ſhall 
this leaſe. And Foſter at the bar cited, that it was adjudged in 
this court in Reignold's caſe according to the opinion of Popham. 
Cro. E. 615. pl. 4. Trin. 40 Eliz. B. R. Gerry v. Holford. 

L45680 ] 21. The rule of the law is, that in all caſes when copartners or 
fointenants may join in action, and have one and the ſame remedy, 
there if one be ſummoned and ſevered, and the other ſues forth 
and recovers the moicty, the other may enter with her; but when 
they are driven to ſeveral actions, or where their remedies are not 
equal, there, if one recovers or continues the one moiety, the 
other cannot enter with her, and yet when both have recoyered, 
they ſhall be coparceners again. 2 Inſt, 308. 


Entry, 
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(G) Special Entry. 


2 = * . 
+ I lands diſcend to tavo coparceners, and a ffranger abates, and "= k: 
after one coparcener enters into the white to her own uſe, this and ſhould 
ſhall not ſettle any poſſeſſion in the other, but a// the eſtate /bal/ des 2 5 
1 p "1 * 1 £ - 
be in herſelf by the ſpecial entry. 26 Aff.“ 1, adjudged. ] — 
the whole 
and takes the profits of the hole, this will deveſt the freehold in law of the other parcener. Co. Litt. 
73. b. ——Ibid. 243. b. S. P. Cro. E. 640, 641. S. P. and ſo if a title devolves or comes 
— two as tenants in common, if the one enters firſt and claims all before the other has entered, that will 
gain the poſſeſſion of the intir2 eſtate; but if they were once in poſſeſſion, then the claim of the one 
only, or the occupation of the one only, thall not ouſt his companion. And Ibid. cites the principal 


CEE WE rr 


caſe of 26 All. 2. 


2. If there are 2v9 coparceners, and one and a ſtranger oufls the 
other, a nuper obiit lies againſt the coparcener ſole, and Brooke 
ſays, hence it follows that the ſtranger gains no franktenement By 


* 


his entry. Br. Entre Cong. pl. 122. cites F. N. B. 197. 


(G. 2) Entry. Not neceſſary in what Caſes. 
I. DissEIsEE may enter into every parcel, but not into the a- 


pendancies without the manor or land 10 which, &c. as com- 
mon, &c. and though an advowſon may be ſevered and made in 
groſs, it ought to be ꝛbhen the owner 1s ſciſed of the land to which, 
&c. and not by preſentment when he is out of p2yſe/ſion. Per Danby 
Ch. J. quod nota, good reaſon, and Needham J. cum illo. Br. 
Preſentation, pl. 30. cites 9 E. 4. 38. 


into the land to cobich it is app-ndaxt, becauſe it might be a prejudice to the tenant of 


F. N. B. 
167. (C). 


If a man is 
diffeſed of 
lands Ther E 
unto a com- 
mon is appen - 
dart, the 
diſſeiſee Cane 
not uſe the 
common till 
he enters 
the ſoil, for 


if the diſſeiſee might do it, lo might the diſſciſor, which would be a double charge to the tenant. 


Co. Litt. 122. b. 


2. And where tenant for life aliens the manor in fee, he in rever- 
ſion cannot preſent to the advowſon before that he has entered 


into the manor, Per Needham J. Ibid. 


But if a 
man is dife 
ſeiſed of a 
manor to 
which there 


is an advowſon apperdart, he may preſent to the advowſon, before he enters into the manor, Co. 


Litt. 122. b. 


3. In treſpaſs it was agreed, that where a man recovers by er- 
roneous proceſs or judgment certain land, and makes feoffment, and the 
other brings writ of error and reverſes it, yet he cannot enter, but 
ſhall have ſcire facias againſt the fcoffee ; for he is in by title, and 
is a flranger to the reverſal. Br. Scire Facias, pl. 163. cites 
4 H. 7. 10, PEER : ; 

4. But by reverſal by act of parliament he may enter without ſcire 
facias; for every one is party to an act of parliament z per Towns 
ſend J. quod non negatur, Br, Scire Facias, pl. 163. cites 


4 IL 7. 10, 
5. Of 
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461 Entry. 


Of a thing tranſitory a man may be in poſſeſſion 2 en- 


6. As where tenant in chivalry dies, his heir <vithin age, the lord 
ſhall have rawi/hment of ward without ſciſin, but nt ejeAment of 
ward of the land. Ibid. 

7. If tenant in fee of a common lord is attdinted of felony, his 
lands remain in him during his life ni! the entry of the lord, and 
where e king is {rd until office found; but in the caſe of a com- 
mon lord, after the death 5 of the per/on at they are in the 
lord before entry, and in the caſe of the king before othce for the 
miſchief of abeyances; 2e. 126. in pl. 169. Mich. 
28 & 29 Eliz. B. R. in caſe of Venables v. Harris. 

Noz, 75. 8. A feoffment is made to the w/e of B. per Anderſon and 


3 5 Walmſley J. contra Glanvil J. B. has ſuch a ſeiſin before his en- 


ſeemed that try of which he may be diſeiſed, and this by force of the ſtatute. 
Plaintiff Ow, 87. Mich. 41 & 42 Eliz. C. B. Green v. i 


could not 
bring ejectment 1 for actual poſſeſſion is not in ceſtuy que uſe by the ſtat. 27 H. 8. for he may diſ- 


But by Walmſley and Glanvil, he may have an afliſe, but not hoe without actual 


agree to its 
> 


ꝑoulemon. 


9. A man after an ejectment and Iiberate returned cannot 92 77 
land; belore entry. Show. 290. Mich. 3 W. & M. Hannam v. 


Stephens. 


(G. 3) Neceſſary in what Caſes. 
To veſt or deveſt an Eſtate. 


4. IF a me inheritable takes baron, and has iſſue, and the feme 

dics, the /aw adjudges the franktenement in the baren as tenant 
by the curteſy immediately without entry, and præcipe quod red- 
dat lies againſt him. Br. Præcipe, pl. 38. cites 21 E. 3. 49. and 
Dot. and Stud. lib. 2. 

2. Leaſe fer liſe on condition, that if leſſor pay to leſſee ſuch a 
"og 201. that his eſtate ſhall ceaſe z now by the performance of 
the condition the eſtate is determined without any Entry. 
4 Le. 119. cites 21 H. 7. 12. | 

3. Where eſtate ends ty limitation there needs no entry, becauſe 
not waivable as a condition is. Mo. 612. in pl. 842. 19 Eliz. 
cites Bracebridge's caſe. 

4. Though a leaſe become void on nonpayment according to cove- 
nant, yet it ſeems there muſt be a re-entry to re- ſettle the pofſleſ- 
fon of the land. 2 Le. 143. pl. 178. 33 Eliz. in the Exchequer. 

5. Inheritance or freehold in uſe ſhall not ceaſe without claim 


e N 


„„ e 


—_— 
eee 


1 Rep. 17: 


. — os en try Fnce the 27 U. 8. unleſs he that has power to ceaſe it be 


"She ee of ihe franttenement ; Arg. Mo. 663. in pl. 906. Mich. 


1 aun ̃ 1 . 4 ws 
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44 & 45 Liz. in Canc. cites 1 Rep. Diggs's cafe. 


6. A 


9 
* 1 R 
6 * 


try gy n, per Brudnell. Br. Treſpaſs, pl. 169. cites 14 H. 8. 23. 
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6. A man cannot be ſaid ſeiſed upon a fine fur render without an “ So upon 


ed; but upon a fine“ ſar Inc : a fine ſur 
entry alleged; but upo conuſance, Fc, come ceo, Wc. cats 


it is otherwiſe, for that is executed. Cro. E. 903. pl. 6. Mich. de droit 
44 & 45 Eliz. B. R. in cafe of Buſtard v. Coulter. tantum, for 


theſe are 
feoftinents upon record, and the conuſce has a freehold in him before entry. Co. Litt. 266. b. 


7. Upon a ſurrender of a leaſe for years, the leaſe is determined, Hetl. 50.71, 
and the poſſeſſion and intereſt is in the leſſor without entry. S. C. but no 
Judgment. 


Cro. C. 102. pl. 1. Hill. 3 Car. C. B. Peto v. Pemberton. Hutt. 
94. S. C. 
and agreed, that where the leſſee for years ſurrenders, to which the leſſor agrees and accepts it, the poſ- 


ſeſlion and the intereſt is in him without entry. 


8. Tenant for life levies a fine, he having a freehold his fine diſ- So if tenant 


places the remainder, therefore an entry is requiſite within five = fe at 
e COmmon 


years after the death of tenant for life; per Hale. Hardr. 402. law make a 


Paſch. 17 Car. 2. in Scacc. feoſt ment or 
a leaſe for 
life, in ſuch caſe the firſt leſſor ought to avoid this forfeiture by entry, and it is not void by the death of 
the ſecond leſſor, viz. the tenant for life; Arg. Godb. 318, cites 4 H. 7. 18. But if ſuch leaſe 
detecmin<2 by his death, and the leſize becomes tenant at ſufferance; Arg. 


be made by ceſtuy que ule it 
Godb. 319. cites D. 57. 


9. Upon executing the deed of mortgage, the mortgagor, by 
the covenant to enjoy till default of payment, is tenant at will, and 
the aſſignment of the mortgagee to the aſſignee, and the aſſignee's 
aſſigning it over again without the mortgagor's joining, can only 
make the mortgagor tenant at ſufferance, but his continuing in 
poſſeſſion can never make a iin, nor deveſting of the term 
mortgaged ; otherwiſe if the mertgagor had died and his heir had 
entered, for the heir was never tenant at will, but his firſt entry 
was tortious z or if the mortgagee had entered an the mertgager, and 
the mortgagor had re-entered ; for the mortgagee's entry had been 
a determination of the will, and the TC-antry of the mortgagor 
had been merely tortious; per Holt Ch. J. 1 Salk. 246. pl. 1. 
Paſch. G W. & M. in B. R. Smartle v. Williams. 


(G. 4) Neceſſary. 
To bring Treſpals. 


1. JF land deſcend to the heir he may make leaſes before entry, 
but he cannot have an action of treſpaſs before entry; Arg. 
Pl. C. 142. b. cites Paſch. 37 H. 6. 18. Br. Surrender, pl. 21. 
2. It was agreed, that Mie may have treſpaſs of the firſt en- 
try without regreſs, but not of the .continuance of the treſpaſs 
after the entry; for he ſhall not puniſh diſſeiſor in charging him 
with damages which are the acceſſory, before he has re-entered 
into the franktenement which is the principal. Br. Treſpaſs, 
Pl. 227. cites 38 H. 6. 27. 
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3. Tenant at awill may have treſpaſs without re-entry after diſſi- 
fin till the will of the lefſor be determined by releaſe, Sc. and becauſe 
he by his entry cannot re-continue the franktenement to the lc flor, 
therefore * he ſhall have treſpaſs without regreſs, but he who may 
by his entry re-continue the franktenement and will not enter, 
mall not have treſpaſs without a regreſs; note a diverſity, per 
Forteſcue and Yelverton. Br. Treſpaſs, pl. 227. cites 38 H. 6. 27. 
4. In treſpaſs, the defendant ſaid that the plaintiff himſelf auas 
ſeiſed in fee, and leaſed to the defendant far fix years, and after the 
term ended, the defendant held himſelf in arid did the treſpaſs, of which 
he has brought this action before any entry, judgment, &e. and by 
all the juſtices trefpaſs vi & armis does not lie before the plain- 
tiff has made regreſs, as here; quod nota. Br. Treſpaſs, pl. 365. 
cites 22 E. 4. 13. I | 
5. And per Fairfax, the oufler of the leſe for years ſhall give 
e/hfe do the heir, where his father made the leaſe, and He fon never 
entered. Br. ibid. 
6. But where the father dies ſeiſed, and did not make the leaſe, and 
a ſtranger enters, there treſpaſs does not lie without entry firſt by 
the heir, nor aſſiſe, but mortdanceſtor. Br. ibid. 
The interet 7. If A. makes a /eaſe ro commence at Michaelmas, the leſſee may 
vetts a grant the leaſe before Michaelmas, but he cannot have zrefpaſs be- 
Shu. 299. fore entry; Arg. Pl. C. 142. b. cites 22 E. 4. 37. Br. Grants, 100. 
Je paſſes to 8. A. deviſed land to B. and his heirs, and dies, it is in B. imme- 
B. before diately, but till entry he cannot bring a poſſeſſory action, as zre/- 
To dice or . 1 . 1 
conſent; paſs, & c. 2 Mod. 7. cites PL C. 412, 413. [Mich. 13 & 14 KEliz.] 
per Ventris 
J. Arg. 2 Vent. 202. 


Cited per 9. A. made a leaſe to B. to hold to B. and his heirs at the will of A. 
Ch, wh , afterwards F. diet. If the heir of B. enters, treſpaſs vi & armis lies 


faid chat in for A. before any entry. Litt. ſ. 82. and Co. Litt. 62. b. 
this cafe | 
tie heir was a ſtranger. Carth. 66, 67. Paſch. 18 Car, 2. 


10. When the /ca/> at will ceaſes, he in reverſion may bring an 
action of treſpaſs; per Tirrel J. Carth. 62. cites Co. Litt. 62. b. 

11. By the death of tenant at will, the tenancy is determined, 
and the eſtate reveſted in his leſſor to maintain 1 before re- 
entry by reaſon of the poſſeſſion which the law caſts upon him; 
agreed. Lev. 222. Hill. 18 & 19 Car. 2. B. R. in the cafe of 
Geary v. Bearcroft. | 

12. If lefſee holds over his term, there muſt be actual entry to 
bring action of treſpaſs. 5 Mod. 384. Hill. 9 W. 3. B. R. Tre- 
villian v. Andrews, 
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(G. 4) At what Time it may be made. 


I. JF diffeiſer enfeoffs four, upon whom the difoiſee re-enters, and 

one of the feoffees enters again, and the difjeiſee brings aſſiſe, he 
cannot plead jointenancy with the other three, or by the entry of 
the diſſeiſee their intereſt is defeated, and therefore reerefs of the 
ene does net remit the cthers, for the right is determined. Br. Re- 
mitter, pl. 16. cites 1 H. 6. 5. per Hals. }. 

2. But where four coparceners, or others, are lawfully ſciſed, and 
are diſſeiſed, the entry of the one remits all the chers, for the entry 
is lawful and the right remains; and in the other caſes e contra 
ſor the right, intereſt, and poſſeſſion, is defeated by the lawful en- 


try. Ibid. 

- If a feme ſole of full age be diſſeiſed and takes baron, and the 4641 
diſſeiſar dies ſeiſed, and the baren dies, the feme cannot enter, for 
ſhe might have re- entered before that the took baron, and did not, 
therefore it was her folly; per all the juſtices. Br. Entre Cong. 
pl. 91. cites 9 H. 7. 24. 

4. Contrary if the diſſeiſin had been during the coverture, or if 
ſhe had been vith:n age at the time of the diſſeiſin, and when ſhe 
took baron, there ſhe might have entered after the death of her 
baron. Br. Entre Cong. pl. 91. cites 9 H. 7. 24. 

5. And e contra if ſhe be difſeiſed within age, and takes baron at 
full age, and the difſeifor dies ſeifed, and the baron dies, the feme 
cannot enter; which all agreed. Br. Entre Cong. pl. 91. cites 
9 H. 7. 24. 

6. In præcipe quod reddat the tenant ſuid, that before the writ Br. Seifin, 
purchaſed, H. was ſeiſed till by him diſſeiſed, which H. entered pending W cites 
the writ ; judgment of the writ z and adjudged a good plea, as 
it ſeems, but the reporter did not hear it. Br. Brief, pl. 356. 
cites 5 E. 4.5. 

7. Leſſor may enter into the land for a forfeiture pending the Ow. 8r. 
ſuit before judgment, as well as after, if the plea be entered of re- = 
cord. Goldſb. 41. pl. 18. Mich. 29 Eliz. Dixey v. Spencer. 1% 
pl. 220. S. C. but 6. P. does not appear. Mo. 31t. S. C. but S. P. docs not »— == 
Godb. 15. pl. 124. S. C. but S. P. does not appear. 


8. A. inſeoffs B. on condition to go to Rome within two years; 
B. ſtays in England till within two days of the end of the two 
years, ſo that now it is impgſſible to perform the condition within the 
time, yet the feoffor ſhall not enter till the two years ended; 
Arg. Mo. 328. Trin. 32 Eliz. 

9. If there he tenant for life, and fenant for liſè commits a fore 
feiture, he in remainder for life may enter, and the cafe 29 Aff. 64, 
is not law ; for the particular eſtate in poſſeſſion is determined by 
the forfeiture; and if he in remainder could not enter, then it 
{ſhould be at the will of the leſſor, whether he ſhould ever enter; 
the ſame law is if the remainder be for years. Godb. 175. pl. 241, 


Paſch, 8 Jac, C. B. in caſe of Meers v. Ridout, 
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Entry. 


(G. 6) Excuſed by Act or Fear of the Party. 


1. IF a man hath title to enter into any lands or tenements, if he 

dare not enter into the fame lands and tenements, nor int9 any 
parcel thereof for doubt of beating, or for doubt of maiming, or for 
doubt of death, if he goeth and approach as near to the tenements as 
be dare tor ſuch doubt, and by award claim the land to his, preſently 
by ſuch claim he hath a poſſeſſion and ſeiſin in the lands, as well 
as if he had entered indeed, although he never had poſſeſſion or 
ſeiſin of the ſame lands or tenements before the faid claim. 
Litt. ſ. 419. 

2. If a man fear the burning of his houſes, or the taking away or 
fſooilirg of his goods, this is not ſufficient, becauſe he may recover 
the ſame, or damages to the value, without any corporal hurt. 
Co. Litt. 253. b. | 

3. Such doubt of fear muff concern the ſafety of the perſon of a 
man, and not his houſes or goods, becauſe he may recover the 
ſame, or damages to the value, without any corporal hurt. Co, 
Litt. 253. b. 

4. If the fear concerns the perſon, yet it muſt not be a vain 
fear, but the fear mujt be ſuch as may befal a conſtant man, as if the 
adverſe party lies in wait in the away with Tveapors, or by words me- 
nace to beat, mayhem or kill him, that would enter, and ſo in pleading 
muſt he ſhew ſome juſt cauſe of fear; for fear of itſelf is internal 
and ſecret ; but in a ſpecial verdict, if the jurors find, that the diſ- 
ſeiſee did not enter for fear of corporal hurt, this is ſufficient, and 
ſhall be intended that they had evidence to prove the ſame. Co. 
Litt. 253. b. . ä 

5. Fear of impriſonment is alſo ſuſſicient; for the law has a ſpe- 
Cial regard to the ſafety and liberty of a man. Litt. ſ. 420. 


(. 7) Writ abated by Entry. In what Caſes. 


* 
1. WII of entry in le quibus, the tenant had not entry un- 
leſs after the leaſe which one made who had not any 
thing therein unleſs as guardian, & c. was abated becauſe he might 
have aſſiſe or writ of entry ſur diſteiſin, as his cafe required. Thel. 
Dig. 117. lib. 10. cap. 27. f. 1. cites Mich. 4 E. 2. Brief, 790. 
But ſays, that in the time of Bracton the other writ was in uſe, a 
appears fol. 324. 
2. In cdmeaſurement of paſture the tenant ſaid, that the demandant 
himſelf had eefted the tenant cut of the common of paſture, pending the 
writ, &c, And adjudged no plea; for the tenant was ſciſed 0 
the land by the reaſon of which he ſurcharged the paſture. Thel. 
Dig. 187. lib. 12. cap. 21. ſ. 4. cites 8 E. 2. It. Kanc. Brief, 846. 
Admcaſurement, 14. 
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Entry. 


If the demandant dliſſeiſes the tenant, or enters pending the aurit, 
it ſhall abate notwithſtanding that the demandant has aliened the 
land after to ancther. Thel. Dig. 187. lib. 12. cap. 21. cites Trin. 
4 E. 3. 148. 
J. In Y ofter verdict found for the demandant againſt the te- 
nant en pats, the tenant was not received at the day in Bank to plead 
that the demandant had difſviſed him, &c. in arreſt of judgment. 
Thel. Dig. 187, lib. 12. cap. 21. f. 5. cites Trin. 5 E. 3. 201. 
5. And where it appears by the writ that the <vrit was upon the 
feifin of anither aucgſtan than him upon whoſe ſeiſin it is brought, it 
ſhall abate. Thel. Dig. 117. lib. 10. cap. 27. ſ. 2. cites Hill. 
7 E. 3. 301. 
6. At the grand cape returned the tenant was received to ſay that 
the demandant had diſſeiſed him after the default made, and that the 
demandant is tenant by his diſſciſiu, & e. without ſaving the default. 
Thel. Dig. 187. lib. 12. cap. 21. f. 7. cites Paſch. 8 E. 3. 388. 
And that fo agrecs Paſch. 9 E. 3. 455- at the petit cape returned, 
but he ought to ſay that the demandant is this day ſeiſed, 
cites 10 E. 3. 541. 
7. If the demandant enters into parcel, pending the writ, and 
theresf enfe:ffs anather, the writ ſhall abate for all. Thel. 
Dig. 187. lib. 12. cap. 21. Cf. 8. cites Mich. 10 E. 3. 531. 
8. In writ of right of ward of the body, if the demandant ſeifes the 
b:dy of the infant the writ ſhall abate. Thel. Dig. 187. lib. 12. 
cap. 21. ſ. 9. cites Mich. 13 E. 3. Brief, 673. and Mich. 12 H. 4. 7. 
where there was an enterpleader. | 4 
9. To ſay that the demandant after the laſt continuance diſſeiſed the In formeden, 
tenant, and ſs is tenant, & c. is a good plea to the writ. Thel. De 
Dig. 187. lib. 12. cap. 21. ſ. 11. cites Mich. 18 E. 3. 57. 2 * N 
thereupon to 
iſue, &c, And after the tinart pleaded that the demandant entered after the laſt continuance, &c. and held 
good notwitliſtanding the non-tenure pleaded before, Thel. Dig. 187. lib. 12, cap. 21. ſ. 14. cites 
Mich. 7 H. 6. 15. 
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10. Entry into parcel ſha!l abate all the aurit. Per Shard. Thel. In affife, it 


Dig. 187. lib. 12. cap. 21. . 10. Cites Mich. 17 E. 3. 57. and 5 
4 E. 4. 34. Contra it is ſaid Trin. 27 E. 3. 82. that the 
entry of the 


plaintiff, perding the aprit, into parcel! pleaded by diſſeiſor, goes in bar for this parcel, Thel. Dig. 187. 
lib. 12. cap. 21. f. 17. cites Mich. 35 H. 6. 13. 

And /o it is heid in præcipe qucd reddat pleaded by the tenant. Thel. Dig. 188. lib. 12, cap. 21. 
ſ. 17. cites 39 H. 6. 45. and 21 H. 6. 53. And by tenant by receipt 37 H. b. 2. 


—— 


„ 5 Ga. 
PY + _ ** nd e __” — - 
o as 1 C1 — _— _ = — 3 


11. In aſſiſe, the tenant ſaid, that the aſſiſe ought not to be, for 
the plaintiff himſelf by this deed indented, aꝛbbich he ſheaus, granted to 
him after the laſt continuance, that he ſhould hold the land till Mi- 
chaelmas laft paſt, and ſo has abated his writ z judgment; Caund. 
ſaid, the grant proves that it was granted to the ute of the plain- 
tiff; and per Cur. the writ is abated, by which the plaintiff was 
nonſuited. Brook ſays, the reafon ſeems to be, becauſe 2 Jeaſe 
is an entry in law, as exchange, or partition, or aff; grment of dewer 
of the land in plaint, as it is ſaid cliewhcre, that thofe are entries 
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in law which ſhall abate a writ. Br. Brief, pl. 308. cites 
42 Aſſ. 21. 

12. And if the demandant receives parcel of the tenements of the 

tenant pending the writ bp accord betaveen them, and after leaſes this 

arcel lo the tenant fer years, the writ ſhall abate for all, notwith- 
ſtanding that this accord was upon condition, which did not give 
Te-entry by the non-performance thercof. Thel. Dig. 187. lib. 12. 
cap. 21. f. 8. cites Mich. 10 E. 3. 532, and ſays ſee 42 Af. 21. 

12. Writ of entry ſur diſſeiſin, the tenant ſaid that the demand- 

ant with other flrangers, by his 1 have ouſted the tenant 

pending the writ ; judgment of the writ; & non allocatur, but the 
writ awarded good; but if the demandant himſelf had entered, or 
anther to his nſe, *% which he agreed, this ſhall abate the writ ; note 
the diverſity; quære of commandment. Br. Brief, pl. 87. cites 
50 E. 3. 2. 

14. One leaſed for if rendering rent, and reſerving a re-entry for 
default of payment, and afterwards brought writ of waſte, pending 
evhich writ he entered, becauſe the rent awas arrear, &c. Quere if 
the writ ſhall abate, Thel. Dig. 187. lib. 12. cap. 21. f. 12, 
cites Paſch. 45 E. 3. 9. and fays ſee 12 H. 4. 6. and 4 E. 4. 34. 

15. The tenant ſaid, that the demandant with others, by his pro- 
curement, kad ouſted the tenant of the land pending the writ, and no 
plea, without ſaying that the demandant is, or was tenant of the land 
by this cufter, Thel. Dig. 187. lib, 12. cap. 21. ſ. 13. cites 
Hill. 50 E. 3. | | 

Co in aff ſe 16. If the demandant in formedzn enters into the land in demand 
er en to ſhexv it to the ſheriff to make the view, ſuch entry ſhall not abate 
the part the writ, clearly; quod nota per Cur. Contra elſewhere if he 
comes pen claims to himſelf, Br. Brief, pl. 408. cites 10 H. 6. 8. 


the land, 
pending the wprit, ard does not claim any thing by bis entry, that ſuch entry ſhall not abate tie writ, for he 
come there to ſhew the jury the land to have the view of it, and to give them evidence. Br. Brief, 
pl. 328. cites 5 E. 4. 59. 

Ard therefore the ſame ſeems to be, that if he enters to ſee if cuaſte be done pending the vurit, as in 
formedon between Mox ETON and in the county of Staflord. Br. Brief, pl. 328. cites 


5 E. 4. 59s 
* So where a common way is cer the lard, zn the plaintiff uſes the way, without claiming any other 
thing. Br. Brief, pl. 328. cites 5 E. 4+ 59» 


467 ] | | 

7. In formedon, if a man enters upan the tenant, and the de- 
mandant preſecutes his ſuit and recovers, this ſhall bind the tenant and 
him who entered; but if he who entered had elder title before the 
writ of formedon, the recovery is not good; and Nee elſewhere, 
that writ ſhall be brought againſt the mortgagor and mortgagee, 
and the lord and villein ; for an entry by the feoffor, or lord of 
the villein, ſhall abate the writ, and fo ſee that he entry of a flran- 
ger ſhall abate the writ in ſeveral cafes, Br. Brief, pl. 182, cites 
21 H, 6. 17. —- 

18, Where a manor is demar:ded, the entry of the demandant in 
an acre, parcel of the manor, ſhall abate all the writ. But where 
20 acres are in demand, and the demandant enters into one acre, if 
he does not claim to enter into any more than into this acre, the 

| 5 writ 
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writ ſtiall abate only for this acre, Per Priſot. Thel. Dig. 137. 
lib. 12. cap. 21. f. 16. cites 34 H. 6. 2. 2 H. 6. 17. 39 H. 6, 45. 
and 1 E. 4. 4+ . ; 
19. In cui in vita f three acres it was agreed, that if the de- la c= 2 
5 » I + t3, afterif- 
mandant by ansther ation recovers one of the three acres aud enters, it and Ae 
ſhall abate all the writ, becauſe it is the act of the demandant -e e en- 
to recover it, and to enter, and therefore ſhe ſhall abate her cui e the 
« . * - . .. — 1 tenant pleads 
in vita; quod nota, that recovery in aſſite of parcel of the land t 32 
{ha!l abate the cui in vita for all the three acres. Br. Brief, nander 
| , 7 bad recouers 
> : A i "> 
pl. 338. cites 1 E. 4. 3, 4. and 2 E. 4. 10. 4 
ne tenements againſt him by aſſiſe, and that the diriandon bid en ered zu tit farcel oy force of this 
recovery, c. And it was held that this was a good ples to all the writ, „et zudgment was given for 
the demandant to recover lc:fin of all. Thel. Dig. 138. lib. 12. cap. 21. 1. 19. Cites 1 E, 4. 4. 


eie 2 E. ＋ 11. 


4 20. If a man brings precip? quod reddat of a manor, houſe, or the 
ke, ww: is entire, and enters into part, pending, the writ, all the 
= writ ſhall abate. Br. Brief, pl. 480. cites 2 E. 4. 10. 
21. In formedon, the tenant worched A. who entered into the wwar= 
ranty and vouched B. and the demand mt as to the third part granted 
the voucher, and to the reſt counterpleaded the voucher, by which 
proceſs iſſued againſt the inqueit upon the waucher again B. and at 
te day A. the firft vouchee ſaid that the demandant, after the laſt con» 
truance, had entered into ten acres, and ints the myiety of the rent par- 
cel of the tenements in demand, and did not anſwer to the reſt, and 
well, per Cur. For entry into part ſhall abate the writ in all, for 
he has falſified his own writ by his own af, and it lies well in the 
mouth of the firſt vouchee; for he remains tenant of this part 
which is counterpleaded, and he is alſo tenant of the reſt till the 
tecond vouchee has entered into the warranty; quod nota, Br, 
Brief, pl. 332. cites 5 E. 4. 116. 
22. The being of the demandant upon the land claiming nothing is 
no ſuch entry or poſſeſſion of the demandant as thall abate the 
writ. Thel. Dig. 188. lib. 12. cap. 21. f. 18. cites Mich. 
5 E. 4. 60. And that ſo agrees Plowden in the atiſe of Parnel, 
fol. 92. for the intent of him who entered Pall be confedered, 
23. In ſcire facias agoinft a vicar upon recovery of an aunty, It 18 
no plea that the plaintiff has entered into certain lid of the vicaragey 
nor of the abbey, mutatis mutandis, mr of the hein qohere the recoe 
very ig againſt the ance//or ; for the per/711 is charged in zwi of an- 
nuity and not the land. Br. Brief, pl. 370. cites 10 E. 4. 10. 
24. So in / of freſb- force the plaintiff after the laſt continu- 
ance entered into the cellar of the diſſeiſor 4 view the antiquity there- 
of, in order tg give evidence upon a ſubpœna delivered to him. It 
was adjudged that this was not ſuch an entry as ſhould abate the 
writ, Pl. C. gr. b. 93. a. b. Trin. 3 Mar. Panel v. Moore and 
Corporation of Mercers. 468 ] 
25. An entry te abate a 2rrit ought to be an entry into the thing s. C. cited 
demanded, which every entry will not do, as entry was into the 2 Brownl. 
cellar hanging the aſſiſe, but it was ts view He antiguity of the cel- x. 1 
lar, and ſo did not abate the writ. Per Fleming Ch. J. Rutland v. 
Vol. IX. Nn i Bulit, cke E. of 
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468 | __ Entry, | 
Shrewſ- 1 Bulſt. 9. Hill. 5 Jac. cites Pl. C. 92. The Parſon of Honey- 


80 Lane's caſe. 
N 26. Several were upon the land cutting down wood, the de- 
73 "ay mandant came upon the land and admzoni/hed them 79 de no mire 
than they could do by law at their perils; and this was adjudged 
no entry to abate hit writ. Per Fleming Ch. J. 1 Bulſt. 9. Hill. 
7 Jac. cites Pl. C. 93. in the E. of Shrewibury's caſe. | 
27. Every entry which may abate a writ eught le be in the thing 
demanded, and therefore if a man brings an afſiſe of rent or common, 
and hanging ii is aſſiſt, he enters into the laud, this is not any entry 
which will abate the writ; per Fleming Ch. J. 2 Brownl. 237. 
Paſch. 8 Jac. B. R. in caſe of Rutland (Earl) v. Shrewtbury 
(Earl). = | 
Bult.4., &c. 28. An Ye was brought fer the office of keeper of a park, and of the 
ny vails and fees ; and entry into the part will not abate the writ brought 
_ for the keeping of it, and though it was ſaid that he that a fee, viz. 
{ Earl) S. C. @ ſbeulder of a buck, that does not make any matter for two reaſons; 
my enty , ift, He has not ihewed a warrant he had to kill the buck. 2dly, 
ES. I taking of the fee is no entry into the office, bu e exerciſing 


but as a of that; per Fleming Ch. J. 2 Brownl. 237, 238. ch. 8 Jac, 


— B. R. incaſe of Rutland (Earl of) v. Shrewſbury (Earl of). 


doer, but 
if be bad entered ad cſtadiendum, this would h:ve abated his writ, becauſe this would have been a 


claim of property. 


This was 29. Error of a judgment in aſſiſe of the office of keeper of a 
ben de ove, Park granted to the demandant in reverſion, and afterwards the 
bur an entry Park itſelf was granted to another, who entered, and keeps out 
to have the reverſioner after the death of the tenant for life, for which hc 
— brought an aſſiſe, and after the verdict and before judgment en- 
to have been tered into the park, and hunted and killed a deer ; this entry did not 
alleged that abate the wwrit, or make the judgment erroneous. 1 Bulſt. 5. Hill, 


— — 7 Jac. in the E. of Shrewſbury's caſe. 


in every en- | 
try the intent of the entry is to be regarded. 2 Brownl. 231. the E. of Rutland v. the E. of Shrewſ- 


bury.—— 235 · 237. Per dot. Cur. in S. Co 


30. In ejectione firmz the entry of the plaintiff after verdidt 
upon the niſi prius, and before the judgment, does not abate the 
writ, and 1s not aſſignable for error. Jenk. 341. pl. 100. 

31. The r pending the action brought by himſelf for the rent, 
entered into the land, and the lefſee re-entered upon him; the queſtion 
was, whether the writ once abated by the plaintiff's entry was 
revived by the re-entry of the defendant, and held it was not- 
Sty. 260. Paſch. 1651. Webb v. Wilmer. 

32. In ejectment the quære was, if entry after the day of ni} 
prius, and before the day in bank, may be pleaded in abatement z and 
if ſuch entry after the darrein contin” be a plea in abatement in ejec- 
tione firmæ, ſee 18 E. 4. 19. 34 H. 6. 9. cites 2 Cro. 303. Ker- 
ſey v. Lovet. Note, This was error out of C. B. and at another day 
it was held per Cur. that this is not error, becauſe it is only in 


abatement, and a diverſity is between this and death, and — 
12 1 Rep⸗ 


Entry. 
1 Rep. 5. and it is uſual where entry is before niſi prius to plead 
ſuch plea at the aſſiſes, and ſhall be tried at the aſſiſes, and if it be 


omitted, the advantage of it is loſt, but not in caſe of death. 
Sid. 23 1. pl. 8. Hill. 16 & 17 Car. 2. B. R. Boys v. Norcliff. 


(G. 8) Writ abated by Entry of a Stranger. 


. * writ agaiuſt tenant for life, if be aliens in fee, and he in re- 
verſion enters, & c. Quzre if the writ ſhall abate; for it is 
ſaid in this caſe that he in reverſion after ſuch entry may be re- 
ceived by detault of the tenznt. Thel. Dig. 190. lio. 12. cap. 29. 
ſ. 1. cites Mich. 18 E. 3. 48. 
2. If the origagor pays the money to the mortgagee at the day 
limited pending the writ againſt the mortgazee, and enters, the 
writ ſhall abate. Thel. Dig. 190. lib. 12. cap. 29. ſ. 2. cites 


Mich. 39 E. 3. 36. and 18 E. 4. 27. 


3. Writ brought agairf? a villein ſhall abate by the entry of the lord 
pending the writ. Thel. Dig. 190. lib. 12. cap. 29. 1. 4. Cites 
3 H. 6. 34. and 4 H. 6. 14. 

4. It is held that where the dier mates fraſtinent over, and 
the fe:fee is impleaded by g. fironger, if the dif/-iſee enters upon the 
ferffee pending the wwrit againſt bim, the writ thall abate. Thel. 
Dig. 199. lib. 12. cap. 29. ſ. 3. cites Mich. 7 H. 6. 17. and 
ſys, it ſeems that the opinion of Hill. 3 H. 6. 34. agrees ſo where 
te difjeiſor himſelf is tenant, and the diffei/r2 enters ion him. Trin. 
5 E. 4. 6. and 15 E. 4: J. and 22 H. 6. 26. 

5. But it ſaid, that where one is ed upon condition to be per- 
formed if the part of the ferffee, if he be impleaded by writ, and the 
ferffor enters for the condition broken pending the writ, it ſhall not 
abate. Thel. Dig. 190. lib. 12. cap. 29. f. 5. cites Mich. 15 E. 4. 53 


Qu IC 


(G. 9) Pleadings in Writs of Entry. 


1. * writ of entry, the demandant pleaded jointenancy by fines 


and the demandant was not received to maintain his writ, 
but it was abated. Thel. Dig. 226. lib. 16. cap. 7. ſ. 5. cites 
Mich. 17 E. 2, Maintenance de Brief, 1. and 55. Paſch. 15 E. 3. 

2. Feme reteived, pleaded entry of the demandant pending the 
»rit, without ſaying after the laſt continuance, and held good. 
Thel. Dig. 188. lib. 12. cap. 21. ſ. 20. cites Trin. 21 H. 6. 54. 

3. 1f the tenant enters pending pracipe quod reddat befere iſſue, the 
£/eading ſhall be that he entered pending the writ ; but if he enters after 
1 the entry ſhall be that he entered after the laſt continuance. 

r. Brief, pl. 2. cites 26 H. 8. 3. 
4. Upon pleading a conveyance by bargain and ſale, actual entry 
Ought to be pleaded, and poſſeſſion by 27 H. 8. of uſes is not 
lufficient. Noy, 6. per the juſtices. Anon. | 
| NI 5. A 
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Thel. Dig. 

188. lib. 12. 
cap. 21. 

ſ. 23. cites 
S. C. 


Entrp. 


F. A tortrous entry is not to be pleaded in bar of an aim 
ve led; Arg. Skin. 210. pl. 4. Mich. 36 Car. 2. in caſe of Pool 
V. Archer. | 

6. A; in debt fer rent upon a leafe for years due at Lady-day, an 
_ * our Lady-day ſhall not be pleaded in bar; Arg. Skin. 210, 
in S. C. | 


(G. 19) Bar of Action; in what Caſes. 


JA) HERE a man recovers an adostiſen, or brings pracipe quad 

readat of land, and before judgme nt er execution enters and 

makes a læaſe of it, or takes a leaſe of it for years, execution by elegit, 

or the like, or accepts dower in part, pe mding cut in vita, or taker 

fart in exchange or in partition, it is a bar for the time. Br. Barre, 
pl. 33. cites 24 E. 3. 3. 

2. If diſſeiſee Fe-oNtOr'sy he ſball nat have treſpaſs of the firſt damage, 
for it was folly that he had not taken the aſſiſc; po 'Thirn, 
Br. Treſpaſs, pl. 72. cites 2 H. 4. 17. 

3- In writ of entry, the tenant pleaded entry by the demandant 
pending the ⁊ur it, the demandant aid that the tenant was tenant of the 
franktenement the day of the awrit purchaſed, and yet is, & non allo- 
catur; for if the A donna entered, and the tenant re-entered, 
it ſhall not make the writ good which was once abated ; per Fitz- 
herbert and the beſt opinion. Br. Brief, pl. x. cites 26 U. 8. 1. 


(G. 11.) Entry in Nature of Aſſiſe. Writ and 
Pleadings. 


N writ of entry in nature of aſſiſe againſt A. and B. by ſer eral 
pracipes de quibus, A. and B. Adi Hefe r 2 the demandant, and 
adjudged good 2vithout ſuppyfeng the ſeveral diſſeiſins. Thel. Dig. 113. 
lib. 10. cap. 23. ſ. 16. cites Hill. 8 R. 2. Br. 929. and ſays it is 
ſo in formedon, writs of entry, and writs founded upon diſleiſin; 
pw Bets ap. 

; [t was ſaid, that in writ of entry in nature of aſſiſe by cent 
in tail, or fr fe, the writ 6 to comprehend their litle, and the 
eſtate which they claim. Thel. Dig. 105. lib. 10. cap. 14. ſ. 9. 
Hill, 21 H. 6. 28. | 


(G. 12) Sur Didteiſin; Writ and Pleadings. 


F a man gre in tail, er aliens in fee pen condition, if the con- 
dition be breten, the donor, feoffor, or his heir, may have ad 
terminum qui præterlit, per Mowbray, quod Chelr. and Finch. om- 
nino negaverunt. Per Grene, if J. leaſes for term of years, and tht 


term expires, and a ſtranger enters, the Icſior ſhall have ad ter- 
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Entry. 


minum qui præteriit; contra upon eſtate upon condition, if the 


condition be broken there is no other remedy but entry, quod 


Skipw. & omnes conceſſerunt by their judgment. Br. Enter en 
le per, pl. 27. cites 33 Afl. 11. 

2. It difſeiſee releaſes to the diffeiſor all his right, the diſſeiſor in 
writ of entry after this releaſe ſhall be ſuppoſed in the per by the 
diſleiſin; per Hody. Br. Releaſes, pl. 22. cites 19 H. 6. 17. 23. 

3. The reaſon for which qwrit of entry ad terminum qui preteriit 
lies againſt termer who holds over his term is becauſe this holding in 
by tort is in the law a feegimple. Br. Enter en le per, pl. 32. cites 
22 E. 4. 14. 38. 

4. Tenant in tail brought a aerit of entry ſur diſſeiſiu, and the 
avrit 2vas general, and the 21 H. 6. 26. was vouched to be held, 
that the writ ought to be ſpecial, viz. to make mention of the 
tail; but the Court held that the general writ is good enough. 
And then the count ought to be ſpecial, Le. 231. pl. 314. 


Paſch. 33 Eliz. C. B. Brovw-nfall v. Tyler. 


(G. 13) Upon what Plea by Defendant the De- 
mandant may enter without praying Seiſin. 


1. Ormedon againſt tao, the one difclaimed, and the ether pleaded 

nan tenure, and therefore the demandant prayed ſeſſin of the 
land, for nothing can be veſted in him who pleaded non tenure, 
becauſe he did not take the tenancy z but the opinion of all the 
Court was that the demandant may enter; quod nota. Br, Dit- 
claimer, pl. 17. cites 36 H. 6. 28. 

2, Per Danby, in action in which a man may recover damages, and 
the tenant diſclaimed, the demandant may aver him tenant. But 
contra where he cannot recover damages ; for he is at no miſchief; 
for he may enter. Br. Diſclaimer, pl. 17. cites 36 H. 6. 28. 

3. And note, that upon the diſclaimer the judgment is, Nat 
the writ ſhall abate, and no judgment is given for the demandant, 
and yet he may enter by reaſon of the eſtoppel which is between the 
demandant and the tenant, but it is no eſtoppel to another. Br. 
Diſclaimer, pl. 17. cites 36 H. 6. 28. 

4. In quid juris clamat, the tenant claimed fee which is found 
againſt him, the plaintiff ſhall nat have judgment to recover the land 
nor to have attornment ; for no land was in demand, and yet the 
demandant may enter. Br, Diſclaimer, pl. 17. cites 36 H. 6. 28. 
per Priſot. 

5. In formedsn the tenant diſclaimed, the demandant maintained his 
writ, that the tenant was pernor of the profits the day of the aurit, 
and tenant of the franktenement the day of the action accrued ; and 


per Littleton he ſhall not ſo maintain his action; for he is net to 


recover damages in this action, and therefore he may enter. But 
Needham J. contra, and that he may ſo maintain his writ z for he 
cannot enter; for the judgment upon diſ-lamer is no more, but 
that the demandant ſhall take nothing by his writ, which is in 
Nn 3 effect 


471 ] 
Br. Eftates, 
pl. 46. cites 
22 E. 4+3%% 


8. C. 
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effect that che writ ſhall abate, and then cannot the demandany 
enter; for if he enters the tenant may have aſſiſe. Quod quezre 
inde; for it ſeems the law is contra, for the diſclaimer eſtops 
the tenant to have aſſiſe. Br. Diſclaimer, pl. 24. cites 4 E. 4. 38, 

6. In formedn the tenant difclaimed, the demandant cannot enter 
into the land upon the tenant or any who is in by him pending 
the writ or after, as where the tenant aliens pending the writ or 
after. But he cannot enter upon him who is not in by him; 
as in præcipe quod reddat againſt diſſeifor who diſclaims where 
the diſſeiſee has entered pending the writ, he cannot enter upon 
the diſſeiſee. But Danby contra, if the title of the demandant be 
elder than the title of diſſeiſin. Br. Diſclaimer, pl. 25. cites 


5 4. 1. 


Of the ſeveral writs of entry of Ad Communem Legem. Ad 
Terminum qui præteriit. In Conſimili Caſu. In Caſu Pro- 
viſo. En le Per. En le Per, Cui & Poſt. En le Quibus. 
See F. N. B. and fee Thel. Dig. 170. &c. lib. 11. cap. 54. 
per totum. | | 


For more of Entry in general, ſee Conditions, Deſcent, 
Ejetment, Eſtate, Fines, Forfeiture, Remitter, Cre.- 
pa: 9, and other proper titles, 
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Error, 


(A) In what Caſes an Erroneous Judgment may be 
avoided by Plea without Writ of Error. 


LI. IF the tenant in a cui in vita dies feiſed pending the ⁊urit, and 

after judgment is given againſt him which 1s erroneous, and 
after the recoveror ſues execution againſt the heir, and he brings an 
a/ſiſe ; he ſhall not avoid this judgment againſt his father, by ſay- 
ing, that his father died pending the writ ; but he is put to his 
writ of error; for the judgment is not void, but only woidable. 
* 28 Aff. 17. adjudged. 32 E. 3. Aſſ. 99. Curia.] 


— — 
Fol. 742. 


* Br. Error, 
pl. 123. 
cites S. C. 
but Brooke 
ſays, that 
it ſeems if 
the father 


who died had not been tenant at any time pending the writ, but a ſtranger had been, there the judgment 


is void as to the ſtranger, becauſe he may always falſify the recovery, 


(2. If a man recovers in an ejetione firme, and after his executor 
ſues in execution by ſcire facias againſt the recoveree, the recoveree 
cannot avoid the judgment nor ſtay execution, by ſaying the 
teflator died betaveen wverdift and judgment, or ſuch like; but 
he is put to his writ of error, for the judgment is only voidable. 


By ſtate 17 
Car. 2. Caps 
8. ſ, I. and 
made per pe- 
tual by 1 
Jac, 2. cap. 
7. it is en- 


Mich. 5 Jac. B. R. between Hipt AND MARKHAu, which con- acted that 
cerned the Earl and Counteſs of Shrewſbury. Adjudged per = 2 
Curiam; and by the clerks, ſuch pleas have been ſeveral times — 
diſallowed.] 3 7 
e a O 


either party between the verdict and judgment ſhall not be alleged for error, ſo as ſuch judgment be 


entered within two terms after the verdict. 


[3- Ss if a man recovers lands in any real action, and after ſues 
exccution againſt the heir of the recoveree by ſcire facias; it is 
not any plea for the heir to ſay, that his father died pending the 
1writ, but he is put to his writ of error. 28 Aff, 17. by Mow- 


bray admitted. ] C473 ] 
[A. If a man recover againſt the principal, and ſues a ſcire facias Cro. E. 199» 
againſt the bail, they cannot ſay the principal died before the judgment, = —_— 
and ſo avoid the judgment by plea z for it is againſt the record. at firſt held 
Mich. 32, 33 El. B. R. between WAR TER plaintiff, and Perry it no plea, 
AND SPRING defendants, Per Curiam, ] — 85 


avoidance of the judgment, and proves it erroneous, which cannot be avoided but by writ of error, but 
they might plead the death of B. before the ſcire facias, and after judgment, becauſe then they could 
not bring in the body, But notwithſtanding the plea was afterwards received becauſe they cannot have 

No 4 a writ 


473 = Error. 


2a writ of error c reverſe the juds ment. 2 Le. 101. pl. 12 5. Walter v. Perry. S. C. and all 
es ex 


the juſtices cept Wray held the plea not goed; for it is a ſurniiſe Re n{t the judgment, which CN 
be given againita dead man; but it was agreed that he may picad that defendant is dead after the 5 g- 
meat, but it was ruled that defendants ihould be ſworn that the plea was true. S. C. cites 
2 Ay 


lod. 388. and faid that ſuch plea was good by way ot excuſing themſelves to bring in the by dy, 
but not to avoid the judgment, becauſe it is againſt the record, which muſt be avoided by writ of error, 


[5- In an action upon the cafe, if the plaintiff be 2, and 
aſter it is ente. ed, that he reliquit actianem ſuam & fatotur | % nolle 
ulterius þrojequry upon which ce are offcfed, though it bc ieee 
that this judgment is erroneous, becauſe this is not any nonſuit 
as is entered; ; yet in an action of debt for the coſts, the defendant 
{hail not avoid it by plea without a writ of error; for it is a judg- 
ment de facto not void, but only voidable by writ of error. Mich, 
11 Jac. B. R. between CoLrs axb Low, adjudged.} 

6. If land in one county be recovered by precipe in another county, 
cr if the tenant dies pending the writ,” thoſe thall be reverſed by 
error as may be avoided by anſwer ; for thoſe are ipſo jure void. 
Br. Error, pl. 104. cites 36 H. 6. 33. | 

Br. Judg- 8. It a jucdgm: ot is given in'a court which has 10 Fur fastion it 
may be avoided by plea; for it is coram. non judice; as in the 
. 8. P. court of Marſhalſie, unleſs both the . arties are de ho{tel de roy; 


per Croxe J. Bulſt. 208. cites 22 E. 4. 31. 19 E. 4. 8. b. and 


20 E. 4. 16. 
Pl. C. 265. 9. If any of the ęreclamatiens upon a fine be entered ts be made 
3 5 ner a San cut of term, or upon the 31ſt of Tune (there never 
error in hay ing been any ſuch day) they may be avoided by plea or writ 


B. R. . of error. Dyer, 181. a. 182. b. pl. 5 2. &c. Paſch. 2, Eliz. Fiſh 
. v. Brokett. 


Roll, Rep, 19. Uf a fire imprſed in a leet be unrenſauable cr againſt law, as 
3 en jout Where ; Duld be /ceverai, it may be avoided by plca and judg- 
bh, fry, 


3. C. S. b. ment of the 8 in which the ſuit is depending, for there 15 no 
agreed per other remedy z reſolved. 11 Rep. 44. b. Godfrey's caſe. 
vr, 
11. The bail cannot maintain a writ of error upon a judgment 
gwen againſt the principal, becauſe he was not privy to the judg- 
ment, and therefore it (ha! | be allowed him by way of plea in a 
Icire facias. Arg. Godb. 377. in pl. 465. Paſch. 3 Car. B. R. 
12. In debt 2 a bend againſt an odminiſtrator he pleads a judg- 
prot recovered again the inteftate, and that he has not afſets ultra, &C. 
tie Piaintiff re plies that ht as Tian awas brourht againſt the inteſtate, 
ord that he died before the ſaid judgment, and that after brs deuth Judge 
ment was gioen and kept an foot per fraudem. The defendant tra- 
ver/ed the froud, but did nit anſever the death f the inteflate. It was 
urged for the plaintiſt that the judgment was ill, md that he being 
a itranger to it could neither bring error nor Alt and had no 
40 other way to avoid it but by pla. The Court held that the 
f plaintick might avoid the judgmc nt without a writ of error, eſpe- 
cially in this cafe, where it is not only erroneous but void, 
2 Mod. 308. Trin. 30 Car. 2. C. B. Randa!'s caſe. 


In what caſcs a fre may be reverſed by plea without writ of error, 
ſee tit. Fine (G. b. 3). 


Error. 


(A. 2) Lies; in what Caſes in general. 


1 I ſome caſe of erroneous judgment no writ of error lies, as 
where judgment is given againſt a baſtard, and he dies without 
_ Ir. Error, pl. 112. cites 5 All. 8. 

2. Of a fine levied in a french iſe without authority writ of error 
lies. Br. Error, pl. 24. cites 44 E. 3. 37. 


3. If matter of error which is nat apparent is net objected to, but 

alles without challenge, as a venire facias returned by a bailiff of 

a franchiſe where part of the lands are guildable, error will not 
lie. See Br. Error, pl. 34. cites 3 H. 4.6. 

4. Error may be in ſuing execution. Br. Error, pL 7. cites 
9 H. 6. 38. 

5. Writ of error hes V void judgment in any caſe. Br. Judg- 
ment, pl. 123. cites 20 E. 4. 15. | 

6. This writ lies when a man is grieved by any error in the 
foundation, 1 judgment, ar execution, and thereupon it is 
called breve de errore W en But ⁊bithaut a judgment, or an 
uward in nature of a judgment, us writ of error dzes lie; for the 
words of the writ be, {i judicium redditum fit 3 and that judgment 
muſt regutarly be give n by judges of record, and in a court of record, 
and not by any other inferior judges in baſe courts; for there- 
upon 2 writ of falſe judgment does lie. Co. Litt. 288. b. 

7. Error will not lie on a convidion for keeping @ gun on the 
35 H. 8. 6. Vent. 33. Trin. 21 Car. 2. B. R. Anon. 

8. Ne on a conviction of forcible entry upon view of the juſtices 
of peace, but it may be examined on a certiorari. Vent. 171. 
Mich. 23 Car. 2. Anon. 

9. Suppoſing there was a general pardon, and the party did not 
plead, nor the juilges did nat take notice of it, the party might not 
have remedy by writ of error. Ellis ſaid, they could allege no- 
thing for error but what did appear iu the N to which Vaughan 
aſſented. Freem, Rep. 84. pl. 103. Paſch. 1673. in cafe of Phi- 
lips v. Crawly. 

10. It is merely a matter of favour that judgment i, in inferior courts, 
in cauſes net ariſing within their puriſdietion, are not avoided without 
writ of error, and the bringing ſuch writ does not affirm their ju- 
riſdiction. 2 Jo. 209. Paſch. 34 Car. 2. B. R. Copping v. Ful- 
ford. 

11. Upon the denial of B. R. to grant a prohibition, the Houſe of 
Lords was moved for a writ of error, bfit there held that error did 
not lie. 1 Salk. 136. Paſch. 11 W. 3. in eaſe of Biſhop of St. 
David's v. er 

12. Error will not lie on a new created juriſdictian unknown to 
common law; for they need nt proceed prvſuant to the methods of 
law, nor need they indictment or jury, nor in their judgments, 
boy ideo conſideratum eſt, but may ay they judge him guilty, and 
that he ought to pay ſo much money, &. and it is like the caſe = con- 

Vi ons 


S. P. Br. 

Conuſance, 
pl. 13. cites 
44 E. 3*37» 
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rictions by juſtices of peace, and in both caſes the party has x 
good remedy by certiorari, and that is à conſequence neceſſary on 


all ſuch particular juriſdictions, that the record of their procced- 


ings may be brought up to B. R. that this court may examine 
whether they have kept themſelves within their jurifdiction per 
Holt Ch. J. in delivering the judgment of the Court. 
12 Mod. 390. Paſch. 12 W. 3. Dr. Greenvill v. the College 
of Phviicians. | 

13. Since the ſtatute 9 Anne, cap. 20. which allows ſpecial 
pleadings to a mandamus, it was admitted that error lies of a judg- 


' * * = * * * > 
ment thereon, becauſc it i #540 173 nature of an action, and ffs are 
./ 


given by the ſtatute for that fide which prevails ; t then it was 
laid further, that this is no argument that error lies of a manda- 
mus where there 1s u plea to it, and only a rule awarded for the mu. 
damus, which is not in nature of a judgment; and Ld. Ch. ]. 
Parker (who with others aſſiſted Ld. C. Cowper at the motion) 
ſaid, that Chancery might ſuperſede ſuch writ of error, quia im- 
provide emanavit, if it were ſo; and that a mandamus now is in 
nature of an action, and where judgment was given on ſpecial 
pleadings upon the late ſtatute, it was admitted lately in B. R. in 
a caſe there, that error lay. Wrms.'s Rep. 350. Paſch. 1717. in 
caſe of Dean and Chapter of Dublin v. Dowgatt. | 

14. Where a reference is to the judges on a cafe ffated, no writ of 
error will lie o their judgment, but if they certify their reaſons for 
their opinions, this Court may conſider of it. 9 Mod. 5. Trin. 
8 Gco. Gore v. Gore. 

15. No writ of error hes in caſes of mandamus or procedendes ; 
for the mandamus gives the party that tries it no better right than 
he had before, which ſtill remains examinable and triable in a pro- 
per action, and there being no colts, the party that ſues the writ 
of error can have no benefit by it. MS. Tab. March 18, 1725. 


The King v. Herle. 


Sty. 246. 
Allet v. 
Watleſs, 
S.C.ad;udg- 
ed Nifl.- 
See tit. En- 
fant (C, pl. 
2. 5. C.— 
See tit. Re- 
covery Com- 


® Fol. 743. 
—_—_— o——_—_ 
mon pl. 
6, 8. Co 


(B) In what Caſes an erroneous Judgment may be 
avoided by Entry without a Writ of Error. 


Ir. IF an infant ſuffers a commen recovery in which he comes in as 
vauchee in his proper perſean, and not by attorney or guar- 
dian, though this ſhall not bind him but that he may in a writ 
of error avoid it, becauſe it is error in law, yet at his full age he 
cannot enter into the land and avoid it by his entry, before he has 
reverſed it in a writ of error, becauſe he himſelf is privy to the 
judgment, and may reverſe it by ſuch means, and he is not a 
ſtranger to the judgment, for judgments ought not to be ſubverted 
by matter of pais without matter of record; as a () recogn:zance 
or fine by an infant, nor any judgment in other actions given 
againſt an infant, where he appears by attorney and not by guardian. 
Hill. 1650. between Avy1.iFe and WALKER adjudged per Cu- 
riam, upon a ſpecial verdict for land in Eſſex. Intratur Trin. 
1649. Rot, 200.] 
2. 1 


Error. 476 


2. If an infant males an attorney which is recorded, and pleads a 
plea 79 iſſue, which is found againſt him, this is no matter in arreſt 
of judgment, but is put to his writ of error. Br. Error, pl. 79. 
cites 22 H. 6. 31. per Newton. 

3. So per Portington, if the infant be permitted to levy a fine, if 
this be recorded it cannot be defeated but by writ of error; quod 
nemo negavit. Ibid. | 


(C) In what Caſes Judgments ſhall be reverſed 
without a Writ of Error. + 


In what Court. 


[1. JN Banco Regis in no caſe neither in the ſame term, nor in “ Fitab. Er- 
another term, ſhall an outlawry be reverſed without writ vor, = _ 

of error on the croaungſide. Mich. 14 Jac. The clerks ſaid, that in 8. R. 

ſo at all times had been their courſe, and the Court agreed and that the 


thereto, and adjudged accordingly. * 19 H. 6. 2. adjudged; and _ — 
by the clerks it is the courſe. ] deld Wat ie 


could not 

be reverſed in that court without writ of error, but ſays that otherwiſe it is in C. B. if he comes the 
ſame term. Br. Error, pl. 199. cites S. C. that he who comes in by exigent may the ſame term 
reverſe utlawry for matter apparent by plea, as for omiſſion of proceſs in C. B. without writ of error; 
but otherwiſe upon matter in fact; but that the uſage in B. R. is, that in both caſes he is put to his 
writ of error. Br. Error, pl. 81. cites 15 E. 4. 7, 8. ſame diverſities. Outlawry in per- 
ſonal actions cannot be reverſed in B. R. without writ of error, by the courſe of the Court; but other. 
wiſe it is in C. B. per Broome, ſecondary of B. R. 2 Roll. Rep. 25. Paſch, 16 Jac. B. R. Anon. 
Cites 4 E. 4. 10. b. 11. a. and 42. b. 43. a. 


In what caſes utlawry ſhall be reverſed by writ of error, or by plea, ſee tit. Utlawry (G. b). 
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2. One convicted of felony prayed his clergy, and had it. The in- 
diccinent was removed into the crown-office ; a writ of error does not 
lie to avoid it, becauſe he is a clerk convicted only, and not at- 
tainted ; for when he prayed his clergy, which was allowed him, there 
never was any judgment afterwards given, and of that opinion was 
the whole Court; but upon exceptions taken to the indictment, 
the ſame was diſcharged, and reſtitution awarded. Cro. E. 489, 
490. pl. 6. Mich. 38 & 39 Eliz. B. R. Long's caſe. 
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(D) [Reverſed.] 


For what Cauſe. 


E * 8 * 
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Lr. AT the exigent returned in Banco, if the defendant ſays the Br. Utla- 
plaintiff appears by the attorney, and the attorney has no war= Garys pl 2 : _ 
rant, this is not cauſe to reverſc the judgment without writ of Fitzh. Utla- 
error, for perhaps he has a warrant in Chancery. 11 H. 4. 34.] 8, fl 4% 


cites S. C. 


[2. But 


* 
Br. N le- 2. Bit 2 judgment may be reverſed in 2 writ of error ir an 
gur, el. 1. ib _ 1 a 8 8 . 
Ie 8: ci Mit! ? {1/Periegaeas ond Nessi c. ts © H. 4. 36 


17 \ 55-48 
+ Where +8 H. 6. 37. 9 H. 6. 8. Contra Mich. 37 EL B. per Curiam.)] 


"ICT" SINE el; 2 * — * 1 * * % ® 
hee contrary to a ſuperſeden, the Court in the ſame term may reverſe the outlawry wituout a writ of 
error. Br. Utiagary, pl. 1. Cites 8 H. b. 37. 


Pr. Uilazaz [Z. Ss if the exigerrt bears date before the Fourth day of the pluries 


* 


ru, pl. 11. „„ Pg 1 ang” 1 Ra 
Cites 8. ( O CAP, CO GERD fo TIC Ihe! E. 1 1 + 4+ 1 34-1 
Br. Error, pl. 48. cites S. C. 
— * ”,! g 3 "Fe 7 Fg * 5 — 7 8 ak * : 
2 Er. Utla- [J. A man ct/urced of felony ſhall not avoid the outlawry, be- 
- * * * 4 


4; cauſe he was 27 Prijenu as the time, without a writ of error. 
per Huus. . 7.13. b. Contra 4 7 H. 6. 25.4 
Quod nota, 


l In — 5. [Sz] if a man be outlawed, whore it appear by the record 
n that there evere || 1:57 t4v9 capias's awarded, this may be annulled 
* * . © , 2 9 * 

che word is without a writ of error. (8 H. 6. 37. 11 H. 0.5 11.), though the 
(tamen „but ſtatute ſays it ſhall be void. Contra NI. 37 H. 6.) | 
in the other : 
elitions is (tantum), vis. that there were two capias's only; but the Year-louk is 43 in Roll, viz, 
that there were not two Capias's awardd. See Brook, Utlagary, pl. 19. cites 8 H. 6. 35. 

This is mifprinted in Roll, and it feems ſhould be (15. b. pl. 6.), and there the objection, was, 
that there were but two capias's iſſued witcie there thould have been a third. 


S. P. where [G. Sc if a man be outlawed, and ns menticn is made of what 


the defend- . s : 4 
me County Pe wan this may be reverſed without a writ of error. 


the ſame 0 H. 0. 37: Curia. 

term in per- | 

fon and prayed a reverſal, becauſe it is in the {ame term; per Cott, for the ſtatute fays, that fuch pro- 
ceſs ſhall be held for null, to which the Court, except Babb. Ch. J. agreed. Br. VUtlagary, pl. 19. 
Cites 8 H. 7. 37. Fitzh. Error, pl. 1). cites 58. C. 


7. LB if a man be outlawed t addition given to him in 
ſuch actian, in which action there ought to be an addition by the 
ſtatute, he {hall not avoid it by plea without writ of error, though 
the ſtatute ſays that tuch outlawry ſhall be void, 11 H. 6. 15. 

[8. [But] if a man comes in award upon the capias utlagatum, he 
may reyerie the outlawry, becauſe he is named J. S. de A. whereas 
he avas abiding ot the writ purchaſed at B. and not at A. and this 
without writ of error, becauſe if he ſhould bring a writ of error, 
I OUghRt to agree in the name with the record, which would be 
againſt himſelf. 10 H. 6. 80.) 

9. But acger stig it would be if he had rendered himſelf gratis. 
19 H. 6.80.] 


. 116. Hul] if a man comes in avard upon the capiat utlagatum, he 
ea. War mar avoid tlie outlawry without writ of error, becauſe he 15 called 

— Mbit 2 'O , * © 
nee, J. S. de D. where there is 19 ſuch will in the county, becauſe if he 
* — . » + * = 


plaprif w heould bring a writ of error, it ought to agree with the record, 
te fr and ſo he ſhould admit that there is ſuch a vill. 22 E. 4. 38.] 
Would Hun- 
Lain, the writ, per Newton and Paſton J. For the ſheriff did wrong to arreſt him; becauſe if he be of 
B. he is not tr forte verſon, nota; and fall not be forced to a wiit of error; for per Paſtor the ſuing 
@ writ of error will atfirm; the name, ber aulte it mult be according to the record; ard ſo lie was ſuffered 
to make 2ttgnmes, and War Com lieg. Er. Utlagary, pl. 22. ces :9 He 6. 30, 


[11, If 


Error. 47 
Cr I. If a men be cond upon the ſtatute of Jac. cap. 11, by 8. C. cired 
two juſtices of the peace for Lalling of partridges 0 770 ele, upon proof n * 167. 
er confe(ſion of the party without indictment, this judgment may Car.2.B.R, 
be reverſed in B. R. this being removed there by certiorari with- ——— 
out any writ of error. Hill. 12 Car.“ B. R. Berky's cas, per Fol. 744. 
Croke and Berkley, and they ſeemed in ſome manner Hat ſuch _ * 
convictian upau the ſlatute for ſhooting, of ſuch like, might be fo re- the King 
verſed without writ of error.] v. Briggs, 
: ED v hich was 
on 2 conviction for hunting in a park contrary to the ſtatute, and judgment for the penalty of 201, 
given by the it-tute; but Pemberton Ch. J. held, that the party ought to be put to his writ of error, 


and he was not then permitted to reverſe or quaſh it by motion upon the certiorari, but afterwards Pem- 
bertun allenting, exception was taken to the ſaid judgment by motion on the certiorari. 


12. A man ſhall have writ of error vn an erroneoms execution ; 
as upon an outlawry, as well as upon the principal judgment; per 
Paſton. Br. Error, pl. 70. cites 7 H. 6. 44. 

13. If an erroneous judgment be given upon an indiftment bar 
retry at the ſeſſions of peace, and the party fined thereupon, and 
committed till he pays it, and he removes the indictment and pro- 
ceedings by certiorari, and himſelf by habeas corpus, yet he cannot 
be diſcharged, becauſe judgment being given thereupon he cannot 
diſcharge it unleſs he brings a writ of error; adjudged. Cro. J. 404. 
pl. 2. Trin. 14 Jac. Rice's caſe. 

14. But a record of force made by juſtices of peace upon the view, 
if the ſame is inſuſhcient, may be quaſhed upon motion without 
writ of error; agreed per Cur. 1 Lev. 113. Mich. 15 Car. 2. the 
King v. Chaloner. 
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(E) At what Time a Judgment may be ſo re- 
verſed without Writ. 


[ Outlawry. ] 


JI. N outlawry 17¹ Banco Regi- 775 ant hor tor carnnct ho VOa Fitzh. Er- 
verſed without a writ of error. 19 H. 6. 2. My Reports, df Ph Se. bl 


cites S. Co 


14 Jac. IIA.) —Br. En- by. 
rot, pl. 199 2 by: 
cites S. C. Br. Utlagary, pl. 20. Cites 19 II. 6. 1, 2. % 


** 


2. [But] an outlawry in Banco Regis may be reverſed i the | Br. Ut- 


5 J : l : lawry, pl. 
{ame term without writ of error, for all the term the judgment = =_ 


does not remain in pectore of the judges, this being an outlawry S. C. contra, 
and judgment before the coroner. + 19 H. 6. 2. Tr. 14 Jac. and he was 
B. R ] put to his 


b writ ot er- 
tor. Fitzh. Error, 20. cites 8. C. accordingly. And Br. Error, pl. 158. cites 4 E. 41, 42. 
tha” in B. R. the defendant ſhall be put to his writ of error, and ys, that the fame term the oute 
lawry was reverſed in B. K. upon an exigent itluing there, a writ of error was brought out of Chancery, 
directed to the ;ultices of B. R. Brooke ſays, quod nota, that tacy reverted their own error at the 
lame term, | 


e a 
r — —— — — 


n 


[3. So in the ſame term an outlawry returnable i» Banco may zun Er- 
0 0 . _— ror „ 19. 
be reverſed in writ of error, 4 8 H. 6. 37. 19 ll. 2.] N 


cites S. C. 
——|| Fitzh, Eiter, pl. 26. cites S. C. — Br. Error, pl. 194+ ite 5. C. — 8e (C) pl, 1. and the 
note, there, 


LA. But 


rr . 2322. 
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478 Þ Error. 
[4. But net there in another term without a writ of error. 
19 H. 6. 2. ] | 
[479] Cs. An ontlatury after a ſuperſedeas rannot be reverſed in Banco the 
fame term of the return without a writ of error. M. ++ EL © 
per Curiam, becauſe this is not their judgment, but the judgment 
of the coroner.) | 
Litt. Rep» 6. In the ſame term an outlawry may be reverſed in C. B. for 
150. S. C. error. Het. 93. Paſch. 4 Car. C. B. Anon. 
Litt. Rep. 7. Or in any term, it be vid upon any flatute ; as for want of 
158. S. C. proclamations, &c. Het. 93. Ibid: 


(F) Upon what Judgment. 


[1. JF the plaintiff be nenſuit at the niſi prius, upon which cf; 
are taxed by the ſame jury, by the ſtatutes of H. 8. and ja. 
and judgment given for them againſt rhe plaintiff, the plaintiff 
may have a writ of error upon this judgment. Tr. 3 Jac. B. R. 
admitted per Curiam.) | 
C2. If a man brings a writ of falſe judgment in Banco upon a judg- 
ment given in ancient demeſne, and reverſes the judgment there, a writ 
of error lies upon this judgment, for this is a matter of record. M. 
40 & 41 El. B. R. by two juſtices: ] 
Cro. J. 95, [Z. If a manor court holds plea of a thing out of their juriſdiction, 
2 = and gives judgment therevf, though this is void, being coram non 
= 5. C. judice, yet a writ of error lies, and error may be aſſigned in this. 
held accore- M. 3 Ja. B. R. between QUaRRELS AND SEARLE, for by the writ 
ne by of error he ſhall be reſtored to all that he hath loſt, where, bv the 
three juſ- : R 2 
tices, contra action of treſpaſs, he ſhall recover all in damages. ] 
3 | | 
1 2 writ of error be brought, that does not affirm the juriſdiction of the inferior eourt, nor is 
any affi tmative, but that it may be ſaid to be a void judgment, and yet the writ of error well lies of 3 
void judgment. | 


Put in a 4. If a verdif paſſes againft the vouchee, yet he ſhall have a writ 


anon of error notwithſtanding the ſtat. 32 H. 8. cap. 30. per the juſtices 


dat T. 8. of C. E. Bendl. 37. pl. 67. Mich. 1& 2 P. & M. in a nota. 
was vouch- 

ed, who entered into warranty, and pleaded to iſhe. which was m 5joined or ſime other the like deſuul, 
and it was found 2gainft him; now if judgment is given againſt him, in ſuch caſe he cannot have 4 
writ of error, by all the juſtices in Bank, no: withſtanding the ſtatute 32 H. 8. cap. 32. (30. for this 
is out of the ſtatute, which only gives the writ where a verdict is foond for or againſt the demandan? 
or tenant, and a vouchce is neither of them. And. 26, 27. pl. 60. Hill. 7 E. 6. Anon. 


— in 5. And alſo note, that if any default is in any original ⁊utit, or 
LS. © In the return tere, or in the verdict, or in the judgment, or in the 


totidem ver- count, ſ that it NN appears by the count that the plaintiff has no 
bis. — cauſe action; and if a verdict and judgment is given upon ſuch 


—— — originals for the plaintiff, yet the defendant fhall have writ of 


not remedies error, notwithſtanding the ſaid ſtatute, and theſe defaults are 


by any fta. not remedied by the ſame ſtatute. Bendl. 37. pl. 67. Mich, 

cute, for the 

ſtat. 28 Hf. 1 & 2 P. & M. 5 

8. cap. 30. does not exicnd to verdict given between the demandapt and vouchee, nor to any default 

31: the original writ, or in the tetutu hercof, or the want ot an original, or in the count, or ny in- 
| : : ſufhcien%y 


Error. 


ſaſficlenty in the trial, verdict, or judgment, &c. And the ſtat. 18 Eliz. ſalves many 


479 


ſuch defets, 


but does not remedy any inſutfcient trial, but this remains as at common law. 5 Rep. 36. b. Trin. 


% Elis. in the Exchequer, in Baynham's cafe, als“ Baynham v. Brook. 


6. It doth not lie of a judgment upon an %% of fre/b-force, but 
a writ of falſe judgment, as it ſeems. F. N. B. 19. (J). 

7. If one be outlawed wþon an inditment of treaſon, felony, or tre- 
paſs, but the preceſi and order preſcribed by the flatute of 6 H. 8. cap. 1. 
and $ H. 6. cap. 13. are not obſerved, the outlawry may be re- 
verfed by writ of error, which writ ex merito juſtitiz ought to be 
granted. 3 Inſt. 31. cites it as adjudged. Mich. 26 & 27 Eliz. in 
writ of error coram rege in Ninian Menvil's caſe. 

8. A writ of error lies to reverſe an attainder high treaſon, 
though ſome have held the contrary, by reaſon of 33 H. 8. 
cap. 28. [20.] that every attainder of treaſon by the common law 
{hould be as effectual as if by authority of parliament, for the ſta- 
tute 25 ts be intended of lawful attainders by due cour/e of law, and not 
þ erroneous or vcid attainders ; and ſo it was held in a parliament 

eld the 28 Eliz. when it was enacted, that no attainder of high 
treaſon, where the party was executed for the tame, ſhould be 
avoided by plea or error; but this act extended only to attainders 
before that time where the party had been exccuted, not to at- 
tainders after. 3 Inſt. 215. 
cures all former attainders, where th» party ig executed, from reverſal by writ of error, 


[ 480 ] 


If the judg- 
ment be 
given hy 
him that has 
authority, 
and it be er- 
roneous, it 
was at com- 
mon law 
reverible 

by writ of 
error, only 
the ſtat, 

25 Eliz. 
cap. 2. ſe- 
but meddles 


not with other attainders, neither doth the tat, 33 H. 8. cap. 20. take away writs of error upon at- 
inder of treaſon, as hath been refoived again® the opinion of Stamr. P. C. lib. 3. cap. 9. 
Co, P. C p. 31. But it is true that the ſtatutes 26 H. 8. cap. 13. and 5 & 6 E. 6. Cap. 11. take 
«way from a perſon outlzwed in tigaton tie advantage of reverſal of an outlawry, becauſe the party out- 
lawed was out of the realm, but extends not to other offences. Hales's Hilt, of Pl. Cr. 353, 354+ cap. 46. 


9. If a man be attainted by a judgment upon an indictment, he ſhall 
not have writ of error without making a petition to the king for 
the having it; becauſe it ſo highly concerns him; per Coke and 
Doderidge. Roll. Rep. 175. pl. 12. Paſch. 13 Jac. B. R. 
Gargrave's cate. 

10. Error was brought to reverſe a gent upon an inditment 
fer recuſancy ; it was doubted whether any exception be good upon 
ſuch conviction ; for the ſtatute 3 Jac. is preciſely that it ſhall not 
be void or diſcharged for default of form, or other matter, until 
after conforming himſelf by coming to the church. But after- 
wards, becauſe the judgment was not ides capiatur, and the omiſſion 
thereof is apparent to the king's prejudice, and for that upon every 
conviction in inditment, the judgment is quod capiatur, for this 
cauſe the judgment was reverſed. Cro. C. 504, 505. pl. 6. Win- 
cheſter (Marquis's) caſe. 


Ibid. ſays, 
that ſo are 
22 E. 3. 3. 
and 32 E. 3. 


Jo. 403. 

pl. Go The 
King v. Ld. 
St. John, 
S. C. and 
reports that 
the writ 

of error 

was brought 
by the king 3 
and heid 
that it 
would lie 
for him ; 


for he is net concluded by the ſtatute 3 Jae. 


11. Error was brought to reverſe a judgment entered in an infe- 
rior court, that the plaintiff recuperare debeat, whereas it ought to be 
recuperare debet. Roll Ch. J. faid, that this is no judgment, and 


ſo no writ of error lies thereupon, for the writ ſuppoles a 9 
| cauſe 


Ibid. Roll 
Ch. J. ſaid, 
that 3 Jae. 
in Cam. 
Scacc, the 
very Caſe 
was fo ad- 
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480 Error. 


zadged.— hecauſe the words of the writ are ſi judicium redditum it 
Stv. 268. Paſch. 165 1. Shedlock v. Lapere y 
pl.15. where LY Yo 2 Jy » 410 1. 1 5 . lee Oe . per * 

it is held that rc uperare debeat is e an award. 


12. It was ſaid by the Attorney General that no writ of error 
lies upon a judgment given hen the ſ{atute of Minton. Freem. 
Rep. 435. pl. 588. (bis) Nich. 1676. Anon. | 8 
Becauſe it 3. A writ of error lics not upon an inaictment of recuſancy and 
- — conuiction by proclemation. Vent. 355. Trin. 33 Car. 2. B. R. 
the ſtatute 3 Jac. cap. 4. gives proceſs upon it for the forfeiture, and the party's remedy is in the Ex- 
chequer to quath it there, Raym. 433. Paict. 33 Car. 2. B. R. Phorbes's caſe. 
{ 481 ] 
6 Mod. 173, 14. The defendant was convifed at the Non for a ſcold, and 
— adjudged to be ducked; the brought a writ of error (by leave of 
the Attorney-General ), and the Ch. J. faid the Court was well 
enough poſſeſſed of the cauſe by writ of error, but the bet away vas 
by certiorari to remove it into the erowwn-2ffice, and then bring a ⁊vrit 
ef error coram nebis reſ:dent”, and upon that the courſe is to give 
a rule to aſſign error, and then to move for a peremptory rule, 
and in default thereof to have a non prof. and then an award 
of execution. 1 Salk, 266. pl. 12. Trin. 3 Ann. B. R. The 
Jueen v. Foxby. 
15. A writ of error does not lie on a mandamus. 8 Mod. 29. 


Hill. 7 Geo. D. and Chapter of Dublin's caſe. 


As to reverſing of attainders, ſee tit. Attai nder (D). 
(G) Of what Judgments. [Tn reſpect of the Court 
where given.] 


Br. Error, LI. I judgment in fleas upon fatrnts, pleas of debt, attachment f 
pl. 95. cites treſpaſs, aud ſuch like, given in Chancery, among them of 


— hancery, and upon ſcire factas upon recognizances, a writ of error 
lies. 37 H. 6. 14. b. D. 14 El. 315. 100. 11 E. 4. 9. 

Br. Error, [2. Put no writ of error lies pn a judgimeut upon a ſubpena in 

pl. 95. cites Chancery, for as to this it is not a court of record. 37 H. 6. 14.] 

. [3. A writ of error lies upon a judgment given in a franchi/e by 


Br. Error, Virtue of conuſance of pleas. 2 H. 4. 4. b.) 
pl. 2 cites [4. No writ of error lics upon a judgment given by the juſtices of 
See D the peace. 4 H. 6. 24.0 
pl. 11. 5. Awrit of error lies upon a judgment in Hank. 4 H. 6. 24.] 
6. If the ſheriff refuſes the challenges, the party ſhall have error. 
Br. Waſte, pl. 58. cites M. 2 H. 4. 2. 
Of error in the court of pie-ponuders lies writ of error, and not 
writ of falſe judgment, which proves that it is a court of record, 
and this per Littleton, quod non negatur. Br. Error, pl. 162. 


cites 6 E. 4. 3. and 7 E. 4. 23. 
8. Where 


Error. 481 


g. Where falſe judgment is given upon a writ of ;uftrctes directed 
to the ſheriff, no writ of error lies, though the judgment be of 
debt or treſpaſs above 20s. F. N. B. 18. [H]. : 

9. Upon a judgment in a re- diſſciſin before the ſheriff a writ of 
crror lies. 6 Rep. 12. a. 

10. A writ of error lies upon a judgment given in a court of 
pie-powwders, Jenk. 211. pl. 48. 

11. A writ of error lies ou! of the petty bag into B. R. upon an 
error in fact. Vent. 103. Mich. 22 Car. 2. B. R. Foxwith v. 
Tremain. 

12. If there be a canviction of forcible entry upon view of the juſs 
tices of the peace no writ of error lies upon it, but it may be exa- 
mined in a certiorari, Vent. 171. Mich. 23 Car. 2. B. R. 

13. Upon a judgment given by the cenſers of the college of phy- 
fecians againſt one for mal-praftices no writ of error will lie, becauſe 
it is a court inſtituted de uu, and by the inſtitution they are not 
bound up to the ſormalitics of other courts, viz. as to draw up 
their judgments with ides conjederatium, Oc. but it is ſufficient for [ 482 J 
them to ſhew the conviction in other words. But the canvictian 
may be removed into B. R. by certiorari, and there quaſbed for inſuf< 
ficiency. Per Holt Ch. J. Carth. 494. Paſch. II W. 3. B. R. 
Dr. Groenvelt v. Dr. Burnell. | | 


(H) In what Court [it lies]. 


U.. D 14 El. 315. 199. A judgment given in Chancery upon a ſcire (mn 
* facins upon a recagnigance, was r-verſed in Banco Regis, yet Fol. 745. 


both courts were before the king himſelf. 29 Af. 47. adjudged. p. by 


My Reports, 11 Jac. B. R. per Coke. ] Coke Ch. 
J. Roll, 
Rep. 287. pl. 5. Lill. 13 Jac. B. R. in caſe of the Bp. of Briſtol v. Proctor. 4 Inſt. 80. cap. 8. 


[2. It lies in parliament. 37 H. 6. 13. b. II E. 4. 9.] 
(3. No writ of error lies in Banco or Banco Regis upon a 
judgment given within the cinque ports. D. 23 El. 376. 23. 
adjudged.J | | | 

[4- But by the cuſtom of the cinque ports, a falſe judgment As toer- 
given there may be reverſed per cißſtodeim ſive guardianum, 5 por men — 
tuum, apud curiam Shepeway. D. 23 El. 376. 23-] cinque 


ports, ſee 
tit. Courts of Cinque Ports [E. 71. 


(5. Aurit of error lies of Banco Regis of a judgment given in ws Error, 
Lancaſter. 18 El. 4 124] — 18 f. 
4+ 12. S. P. [and Roll ſeems miſprinted (El) for (E). 1 


C6. So of any county palatine, for this is excepted out of their char- As to wal 


ters. Davis, 1. County Palatine, 62. D. 15 El. 320. 19. 1 
palatine, ſee tit, Court of County Palatine (8. 6). 


Vol. IX. Oo [7. A 


oe 
oe 


PP T oo. 


P 


8 _ en 
— 4 | 
'T: Y - 
2 8 3 
, s 


, 
L : 
\ 1 
1 
1 * 
* +E 
ug + 
SE” U 
* 5 
1 
. 34 
" _ 
+ 1 
i743 "4; 
þ 4 
1 
fer 
| 12 
0 $$ 
1 
3 
3 
: : 
Ls . 
4. 
y > . 
: "ns 
: 
þ pt 
x * 
7; 
+ 2 
1 
4 2 
* 4 
* 
N Y 
+ 
t 
y 
& 
4 
4 
T4 
b Lu” 
Eo 
J. 
8 
1 
5 
— 
: 
< B 
is 
, F 
4 
# uf 


N 4 - 
OS LIES 


Sv" 4.91, "Oh 22. n ** 


482 Error. 


Br. Fr- [/. A writ of error is in Banco upon judgment in 2 county 
* 74* palatine, becauſe theſe counties awere derived out of the crown, 


That error I9 H. 6. 12. 6 H. 4. 4.4 

in county , | 
palatine {hall be redrefſed here in England; [but ſays not in what court, whether in C. B. or B. R, ]— 
Br. Cinque Ports, pl. 8. cites S. C. 


one < [8. If the judgment be given in the court of Stannaries of the 
5 dutchy of Cornwal, no writ of error lies upon this in Banco, 


adjudzed or Banco Regis, becauſe it hath not been uſed; but of this there 
by all the may be an appeal to the guardian of the flannaries, and from him 


juſtices i a k : ; | 
= ” as the prince, and when there is no prince to the king's couiiſel. M. 


Txrw- 13 Jac. B. R.) 

MAN'S ; 

CASE, that no writ of error lies of a judgment given in the Stannaties in Cornwall, Win. $, Paſch, 
19 Jac. in the cale of Ewer v. Vaughan. Et, : | 


+ Br. Er- [o. A writ of error lies in B. R. upon a judgment given in 
ror, Pl. 127» Banco Regis in Hibernia. D. 1. County. Palatine, 62. + 34 Af. 7. 


eites S. C. 8 

per Cur. adjudged. 37 Afl. 5. 

Le. 55. in 

pl. 69. cites 15 E. 3. Error, 72. And 3 Le. 159. pl. 207. cites 8. C. Upon a falſe 

judgment in C. B in Ireland error muſt be ſued in B. R. there, but on judgment given in B. K. 

there, error muſt be ſued in B. R. in England. F. N. B. 22. (E). Vaugh. 290. Vaughan Ch. 

1 Cites it as faid by 1 Sir Edward Coke in Calvin's caſe, fol. 18. a. that albeit no reſervation were in 
ing John's charter, yet by judgment of law a writ of error did lie in B. R. of England of an errone- 

ous judgment in B. R. in Ireland. Whereupon Lord Hobert obſ-rves, that a writ of error lies not there- 

fore to reverſe a judgment in Ireland by ſpeci I act of parliament, for it lies at common law to reverit 

judgments in any inferior dominions; and if it did not, inferior and provincial governments, as Iic- 

land is, might make what laws they plcaſed; for judgments ate laws when not to be reverſed. 


I[ 483 ] 

| Br, Error, [10. A writ of error lies in parliament upon a judgment in Banc) 

i Woe Regis, given either in a writ of error or upon an action originally com 
menced there. D. 23 El. 375. 19. || 1 H. 7. 19.] 

Br. Error, (11. If a judgment be in any court in Wales, a writ of err:r 

„ies thereof before the juſtices errant, 19 H. 6. 12. 


Br. Cinque Ports, pl. 8. cites S. C. 


Br. Error, [12. But no 2writ of error lies thereof in any court at comm!) 


pl. 74. cites. law at Weſtminſter, becauſe it lies before the juſtices errant 


by Newton 19 H. 6. 12. b.] 
if there are | 
no ſuch juſtices there it ſhall be redreſſed here in curia regis; but Brooke ſays, quære inde ; for bj 
Forteſcue and others, it ſhall be redreſſed in parliament. Br. Cinque Ports, pl. 8. cites S. C. 
accordingly. | N 


Wales was [13- And if a JO be given before the juſtices errant in 


rs coped , Wales, no ⁊urit of error lies theresf in any court at Weſtminſter, 


never deriv- - becauſe the court of juſtices errant is as high as any of the kings 
ea from the courts, except the parliament, 19 H. 6. 12. 


crown, 28 

Lancafter, Cheſter, and Durham were; per Forteſcue. Br. Cinque Ports, pl. 8. 8. P. and 
therefore regularly no writ of error did lie of a judgment in Wales, but otherwite of the counties pala- 
tine. 2 Inſt. 223. Cap. 42. But Keilw. 202. b. in pl. 19. Mich. 1: H. 8. it was ſaid by Bru- 
dene!l, ex aſſenſu Brook, Fitzherbert, and all the king's counſel, that Wales is parcel of the realm of 
England, and that writ gf error lies in England for an erroneous judgment given in Wales, though not 
of fuch judgment given In the Iſle of Man, which was no parcel of the realm, and ſo of Gaſcoigne and 


12 
F14- But 


Oh SS * & @ os 


Error, 


Ltg. But a writ of error lies in parliament upon a judgment given 
defore the juſtices errant in Wales, becauſe the parliament is 
more high. 19 H. 6. 12.] 


483 


But as to 
more relat- 
ing to etror 
of judg- 


ments in 


Wales, ſee tit. Wales (C), and the notes there, on ſtat. 34 & 35 H. 8. cap. 26. 


[15. A writ of error lies in Banco upon a judgment given before 
the judges of afſiſe. 11 H. 3. Rot. 7. admitted that it was well 
brought. ] 


Vork v. Morton, S. P. adjudged that it did not lie in the ſaid court. 
in toticem verbis. : 


[16, A writ of error does ut lie in Chancery uon a judgment 
given in Banco. | 

[17. But vide 17 E. 3. 5. 19. 21. where a writ of error upon a 
judgment in Banco was returnable in Chancery, and there the record 
was returred accordingly, and the Chancellor delivered it over to the 
Chief Fuftice de Banco Regis. 17 E. 3. 46. 30 E. 3. 14] 

(18. A judgment u afji/e cannot be reverſed by the Chancellor be- 
fore the council, for this is not any place for it. 34 E. 3. 14. by 
the juſtices.) 

[19. Upon a judgment given in the huſtings of London, a wit 
of error lies at St. Martin's before certain fuſticet. 18 E. 3. 8.) 

20. Where writ of error is ſued in London of error before the 
mayor, this ſhall be ſued at Sr. Martius, and then the mayor and 
aldermen ſhall have day by 40 days to be adviſed of their records, 
and then the recorder ſball record it ore tenus, and there were di- 
verſe opinions if the party after this might allege diminution or not. 
Dr. Error, pl. 18. cites 34 H. 6. 42. 

21. 31 . 3. fatute 1. cap. 12. enacte, that where a man com- 
plains of error in the Exchequer, the Chancellor and Treaſurer ſhall 
caſe to come before them, in any chamber of council nigh the Exchequer, 
the record of the proceſs, taking to them the juſtices and other ſage 
perſons ; and ſhall cauſe to be called before them the Barons of the 
Exchequer, to hear the cauſes of their pudgments ; and if error be 
found, tbey ſhall correct and amend the rollt, and ſend them into the Eæ- 


chegner to make executiou. # 


Le. 55 pl. 
69. Paſch. 


29 Eliz. 

C. B. The 
A. Bp. of 
3 Le. 159. pl. 207. S. C. 


There is no 
ſuch yeat in 
the Year- 
book. 


[ 484 ] 


The chan- 
cellor and 
treaſurer 
are judges, 
and the other 
are only 
aſſiſtants. 
Br. Judg- 
ment, pl. 
125. cites 
8 H. 7. 13. 


16 Car. 2. cap. 2. ſ. 2. The net coming of the Ld. Cbance lor and Ld. Treaſurer at the day of the 
re urn of any writ of error on the ſtatute of 31 E. 3. cap. 12. hall not cauſe ary abatrment or diſconti- 


nuance; but if either of the Chief fuſtices, or the Lord Cbanceilor or Ld. Treaſurer fail come ts the Ex- 


cbeguer chamber at the day of the return the ſuit ſpall proceed. 


S. 3. Previded that i judgment be given, urleſs both the Ld, Chancellor and Ld. Treaſurer be preſents 


22. Writ of error lies in England of a judgment in Calais. 
Br. Proceſs, pl. 181. cites 21 H. 7. 31. 


Br. Cons 
tewpt, pl. 7. 
cites S. C. 


— Inſt; 282. cap · 68. 8. Pp. — 8. E. & 8. P. cited Raym. 174» Arg. ——— Vaugh. 291» 


Sites 2 R. Jo. 12. S. P. 


23. If falſe judgment be given in London, or other place which is 

a court of record, the party grieved ſhall have a writ of error, and 

this writ may be returned into C. B. br B. R. at the pleaſure of 
bim who ſues the ſame. F. N. B. 20. (D). | 

002 24. Judg- 
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in Ld. Mor- 
dant's caſe, 


Errot. 


24. Judgment in 2 are embed: before judges of Abe, and a at 
ewwarded to the archbiſhgp, and for damages a /cire facias to the ſheriff; 
the defendants bring error, and remove the record into Banco 
Regis, and the writ was directed to the chief juſtice de Banco. 


Dyer, 76, 77. Mich. 6 E. 6, Henflow v. Keble. 


And. 12. 25. Error was brought in C. B. by A. and B. againſt J. S. of 
. 26. . . - * A *Aws, / LY ” o 0 , 8 , * 5 
3 * a judgment in an aſſiſe of novel di ſeiſin given by the {faces of aſſiſe af 
accordingly, Donmiuth ; the defendant demurred, and adjudged that a writ 
after atzu - of error did not lie here. Mo. 78. pl. 208. Trin. 8 Eiz. Price 
ment and v Jones 
con ſidera- — 7 
tion. Bendl. 152. pl. 21% Ap-Richard v. Jones. S. C. awarded accordingly.— D. 250, 
Pi» 855 &c. . Go hed accoidinglys' | : 
26. It was held by all the juſtices, that a writ of error does nt 
lie in C. B. upen an erroneous judgment given in any inferior court of 
record; and this was, as was ſaid, upon great advice. Cro. E. 26. 
*# 48; J pl. 6. Paich. 26 Eliz. C. B. Roe v. Hartly. 
Adi fra- 27. 27 Eliz. cap. 8. ſ. 2. Reciting that erroneous judgment in 
ter are B. R. were only to be reformed in parliament, enacts, that where any 
within the . „ „„ 1 . 
benefit of Judgement Hall begin in B. R. in any action of debt, detinue, covenant, 
this act. account, action upon the caſe, ejectizne firme, or treſpaſs, firſt com- 
6 Rep. 80. enced there, other than ſuch only where the queen ſball be party ; the 
cites it 28 . 4 . 7 f 7 . 7 9 
ad uege! Plaintiff or defendant, againſt whom judgment ſball be given, may ſue 
in the Ex- forth out of Chancery a ſpecial aurit of error directed to the Ch. J. of 
coeguer B. R. commanding him to cauſe the ſaid record, and all things con- 
26 Elz. cerning the ſaid judgment, to be brought before the ſaid juſlices of C. B. 


and Barns of the Exchequer into the Exchequer-chamber, to be exa- 


mined by the faid juſtices of C. B. and Baroms ; which juſtices of C. B. 


ora gd and ſuch Barons of the Exchequer as are of the degree of the coif, or fix 
1 of them, ſhall thereupon * have potuer ts examine all ſuch errors as ſhall 
_— — te aſſigucd or found in ſuch judgment, and thereupon to reverſe or affirm 
u2on a te- the judgement other than for errors concerning the juriſdittion of the 
eognizance, court of B. R. or for want of form in any writ, return, plaint, bill, 
porches A declaration, or other pleading, proceſs, verdict, or proceeding ; and after 
as baiifor that the judgment fhall be affirmed un reverſed, the record and all things 
eee in concerning the ſame ſhall be brou ght back into B. R. for execution, &c. 
—— S. 3. Such reverſal cr affirmaticn ſpall nat be fo final, but that the 
he ſhovld party grieved may ſue in purliament fir the further examination of 
3 — the judgment. 


or pay the money, if the judgment was affirmed ; they plead, that he did proſecute it with effect, and 
that the judgment was not yet aftirmed ; the plaintiff replied prereſtands, that they did not proſecute 
with effect, pro placits, that the judgm nt was athrmed by the jurtices of the common bench, and ba- 
rons de grada de la coif, et boc paratuz ft werificare per recerdum 3 to which the defendants demurred 
enerally, becauſe it was not alleged, hat here were fix juſtices and barons preſent when the judgment 
war affirmed ; for 27 Eliz. Cap. 8. which gives them authority, requires that there ſhould be fix at the 
leaſt. Sed non allocatur ; for the defendant ſhould then have plzaded nul tie! record; for if there were 


not fix, their proceedings were cram non judice, Vent. 75. Paſch. 22 Car. 2. Barret v. Milward. 


Cro. E. 44% 28. A Hatute-merchant was by mittimus removed out of the Chancery 


pl- 18. and % C. H. and execution awarded there ſuper tenorem recordi. Re- 


. ſolved that error hes in B. R. although the original be in the 


butS. P. Chancery, and the judgment of execution given in C. B. Mo. 570. 
— pl. 778. Trin. 41 Eliz. B. R. Worlley v. Charnock. 


Ow. 100. 3. C. but S. P. dees not appears , 
29, In 


Error. 


29. In Durham, if an erroneous judgment be given either in Cant. | 
there according to the common law, or before the juſtices of the bi» 5 
ſhop, a writ of error is to be brought before the b;fbop himſelf; and : + 
if he gives an erroneous judgment, a writ of error ſhall be ſued re- * 
turnable in the King's Bench. 4 Inſt. 218. cap. 38. 

30. When ſudgment is given in B. R. upon writ of error, no writ S. P. by 
sf error thereupon hes in the Exchequer-chamber ; per Coke Ch. J. mn 


Roll. Rep. 65. pl. 10. Mich. 12 Jac. B.R. 162, Whe- 


485 


ther the 


judgment (> given in B. R. be in affirmance or difaffirmance of the judgment before given. But in 
tretpate, detinue, ejectione fi mæ, where the judgment is originally here upon a ſuit here begun, a writ 
of error lies in the Exchequer chamber, but not her wiſe. 


31. Bail upin a judement in ſcire ficias cannot have error in the 
Exchequer chamber; for it is out of the ſtatute of 27 Eliz, Held 
per Cur. Cro. J. 384. pl. 14. Mich. 13 Jac. in Cam. Scacc. in 
caſe of Sandelow v. Deverton. 

32. Error cannot be brought in ne inferior court on a judgment 
in another ; per Cur. Keb. 318. pl. 42. Trin. 14 Car. 2. B. R. 

Marchant v. Short. 

33. Error lies in B. R. of a judgment in attainder before the Ld. >: = by 
High Steward ; but the plaintiff in error ought to aſſign the errors 813. _ 
in perſon; per Twiſden and Windham, and not denied. Lev. 149. pl. 2. in 
Mich. 16 Car. 2. B. R. in Cornhill's caſe. . 

34. Writ of error on a judgment in inditment of perjury in B. R. _ Lt 
was brought in parliament. Arg. cites the cafe of REap v. Dawsox, been of trans 
as about two years before, and per Cur. this proves that it may be /, &c. and 
brought in parliament, but not that it mult ; and they athrmed _ _—— 
their juriſdiction that error may be brought in B. R. in criminal caſes been errone- 
pen judgments given in this ſame court ; but not in civil caſes, unleſs it ouſly out- 
be of errors in fuct triable by jury; but in cafes criminal, as well of — 
» 


errors in law as in fact. Lev. 149. Mich. 16 Car. 2. B. R. a wei 
error may be brought in B. R. for the reverſal thereof. 3 Inſt. 214. cap. 101. 


35. A writ of error out of an inferior court lies as properly in C. B. L486 

as in B. R. but generally writs of errors for many years have not 
been brought in C. B. the reaſon is matter of conveniency, becauſe 
if you bring a writ of error in C. B. and the judgment is affirmed, yet 
it may be brought into B. R. and be there reverſed ; though indeed if 
a writ be brought in C. B. we muſt proceed upon it; but no 
man will adviſe his client to bring it in C. B. but rather into B. R. 
where it is final; per Vaughan Ch. J. Cart. 222. Paſch. 23 Car. 2. 
C. B. Anon. 


36. Upon a judgement in the King's Bench error may be brought 2 Keb. gr. x 


either in the Exchequer chamber or parliament, at the election of the 
party, but upon a judgment in the Exchequer chamber, the writ of 
error muſt firſt be brought before the Id. Chancellor, and cannot come 
per — into parliament. Parl. Caſes, 56, 57. in caſe of Philips 
v. Bury. | 


Mich. 18 
Car. 2. B R. 
the Court 
conceived 
that no writ 
of error lay 
in pariia- 
ment on a 


Judgment in B. R. affirmed in Cam, Scaec. And per Windham, the Rat. 27 Eliz. cap. 8. was 


Made to prevent delays in pailiaments 


O o 3 


37. In 


486 Error. 


37. In the court of Exchequer chamber for reverſing a judg- 
ment given in the court of Exchequer, according to the ſtatute 
31 Ed. 3. cap. 12. the Lord Keeper Somers did then declare, that 
the queſtion had been put to all the judges in England, 4vhether 
the judgment of that court ought to purſue the opinion of the majority of 
fudges ? And he ſaid the judges had delivered to him their opinions 
in writing. Holt Ch. J. Powell and Eyre Juſtices were of opi- 
nion, that the majority of judges ſpould govern this judgment. But 
the Ch. J. Treby, Ch. B. Ward, Nevell, Rokeby, 'Curton, Letch— 
mere, and Powis, were of a contrary opinion; and therefore the 
Ld. K. pronounced a reverſal of the judgment in the court of Ex- 
chequer, merely upon his own opinion, and of Treby Ch. J. and 
Baron Letchmere, againſt the opinion of all the reſt of the judges, 
Carth. 388. Mich. 8 W. 3. B. R. The King v. Hornely and 
Williams. | 

38. Mayor and commonalty of London fied in the ſheriff*s court for 
a fine for refuſing the office of ſheriff, according to a by-law ; error 
brought inta the Huſtings, which is a court held before the mayor, or 
fix aldermen in his abſence ; it was objected that the writ . error 
did not lie, becauſe the mayor was both judge and party; but not 
allowed, becauſe the court might be held without the mayor; ad- 
Judged in B. R. Holt diſſentiente, and judgment affirmed. Ms, 
Tab. March 18, 1707. Mayor of London v. Markwith. 


(J) Lies where. 


In the ame Court where the Judgment was. 


But in the fr. A Writ of error does et lie in Banco Regis for an error 
ame term 4 . 3 2 ; . 

—— in a judgment given in the ſame court. 7 II. 8. 6. 29. 
reverſe their agreed. 

own error 


without ſuing to the parliament. ' Br. Error, pl. 68. cites S. C,..-Fitzh. Error, pl. 16. cites S. C. 
L487 _ 

Br. Error, [2. But if the errror be not in the judgment, but in the proceſr, 
_— 4 * there the writ of error lies in the ſame court de Banco Regis, where 
6. 28. S. C. the judgment was, and they may reverſe it. 7 H. 6. 30.] 

. = 6. cites S. C. | 


Pr, Error, [3- 4s they may reverſe their own judgment for falſe Latin, 
1 * becauſe this is not the default of the Court but the (clerks. 
6. 28. S. C. 7 H. 6. 30. | 

——Fitzh, 

Error, pl. 16. cites S. C. 


[4- Ss upon a judgment in a real action, if they award an Habere 
facias ſeiſinam of two meſſuages and lands in ane town, where the 
demand is in two bound, this erroneous execution may be there re- 
verſed upon a writ of error brought in another term than hue + in 


Error. 487 


which the execution is awarded. Hil. 38 El. B. R. between 


HANMER AND LHiouas, adjudged. ] 


5. If a may comes in I. R. the ſame term the exigent is returned, wy” 
Pls + CITes 


and notwithitanding this the Court gives judgment againſt him, 8. C. 
this may be reverſed by writ of error in the ſame court, be- 
cauſe this is not the ad r the court, but of ze fheriff or coroner. 


- H. 6. 28.] 


6. If the Court de B. R. awards exigent where they ought to Br. Error, 
award a pluries cabia, and thereupon the party is outlawed in the 8 — 9 


5 g . 3 
country, this may be reverſed in the fame court, becauſe it js the 


judgment of the coroner. 7 H. 6. 28.] 
[7- It a diftringas and ge tales be returnable in B. R. where the = 3 
PI. . Cites 


award is made de octo tal”, and after judgment is given, this may be 5, C. and 


reverſed by writ of error'in the fame court, becauſe the error is that it was 
in the ſame 


. 5 t - 

in the proceſs, and made by the ſheriff. 7 H. 6. 28.] cont 
ſame term, and that the error aſſigned was, that he had a diſtringas juratores after iſſue joined, and the 
ſheriff returned the diſtringas & Octo tales where no tales was awarded by the roll, But Cheyney Ch. 
J. ſaid, that the ſame term that judgment is given, the record is in the breaſt of the juſtices, and 
not in the roll; for the roll the ſune term is not the record, but the remembrance of che ;uſtices, and 
by this amendment we ſhall not force the party from any action, for though the roll be vicious, the record 
is in us juſtices, therefore we will amend the roll, and not the record, for the record is in our breaſts 
all this term, and I myſelf well remember that octo tales was awarded, and I think that where good 
judgment is given in C. B. whicn is entered in the 10ll erroneouſly, and writ of error comes the ſame 
term, the juſtices ought to amend the roli according to their remembrance and the truth, and then ta 
ſign the record 3 but contra in another term; for then the record is in the roll, by which he command. 
ed the clerk to amend the roll; quod nota. Br. Amendment, pl. 32. cites 7 H. 6. 29. S. C. 
Br. Record, pl. 20. cites 7 H. 6. 30. S. C. Fitzh. Error, pl. 16. cites S. C. 
If a judgment is pronounced in B. R. and is nat entered, the judges may alter it the next term. Per 


Jones J. which was not denied. Poph. 181. 


[8. If a partitian be made in Chancery, this may be reverſed by writ _ Error, 
of error in the ſame court, without going to parhament. 42 All. 22. —_ "4 Cc. 


adjudged.) 

[. If after a judgment a capias ad ſatisfactenduut be awarded in B. R. 
where no capias lies in the original, and thereupon the party is out- 
lawed, he may have a writ of error in another term, and reverſe it 
in the ſame court, for the error in proceſs in promulgatione utlagu viæ, 
becauſe this was the judgment of the coraners, and not of the Court. 
Dyer, 3 El. 195. 37. adjudged.] ; . 

[10. If in an action upon the caſe in B. R. an award is made 
upon non ſum informatus quod querens damna recuperare debeat, ſed 
guia neſcitur que damna, Wc. a brit of inquiry of damages 15 
awarded, but it is never returned, nor any final judgment given, and 
jet afterwards a writ of capias ad ſatisfactendum 1s awagded for [ 488 J 
the 81. damages, and upon this an exigent, and the party is out= 
lawed, no writ of error lies in Banco Regis in another term for 
this error in the judgment, becauſe they cannot correct their own 
error, but the party has his remedy in parkament only, Dyer, 


3 El. 195. 37. adjudged.) | 
[1 1. Pg 4 5 brings a writ of error in B. R. upon a recovery in = Error, 
121. 


an affife of darrein preſentment in Banco, and is nonſuit therein, upon bites 8. C. 
which a writ to the biſhop is awarded for the recoveror, yet af- 
terwards the recoveree may have a new 4vrit of error in the ſame 


teur, though they ought to reverſe by conſequence their own 
O0 0 4 award 


A 


e 
AW 


; 
5 
( 
N 
k 
55 
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award of the writ to the biſhop, if they reverſe the ſirſt judgment. 
| 23 Aſſ. 8. adjudged.} 

— Ange C12. If fudgment be giv en in an action 75 Banco *. 87 and there 
Tol. 247. 40% execution is awarded, a writ of error quod cram wihis refider does 
Rell. Rep. 157 lie in B. R. in eee executignis, becauſe they cannot re- 
64, 65. pl. verſe their (*) own error. M. 12 Jac. B. R. between CHESTO& 
33 ber plaintiff, AGAINST BUNN AND SERLE, adjudged, ] 
+ Cro. E. C13. If the defendont in an action, being an infant, appears in 
706. in pl. B. R. by attorney, and judgment is chere given again/? Aims, a writ 
1 of error to reverſe this judgment lies in the ſame court for this 
Py v3 error. M. 25, 26 El. Rot. 98. B. R. adjudged between + Sar 
2 juege! AND Gukxkr. Mich. 5 Ja. B. R. between 4 Warkix AND 
Tr Gnirrix, adjudged. Rot. 385. Tr. 1650. between { Dawkxs 
et Sty. 218. AND PEYTON, adjudged, and the judgment reverſed accordingly 
pe: Roll Ch. between DawKes AND PEYTON, where the caſe was, that PEYTON, 
1. 3 being a clerk of the petit bag of Chancery, declared there by force 
3 216. Of his privilege, but not by attorney or guardian, and yet was 
S.C.argued, within age, and after he came of full age, and after they pleaded 
ee ere to iſſue, and after it was tranſmitted in B. R. and there was a 
218. 22. Verdict and judgment given for the plaintiff, the action being a 
S C. ac treſpaſs of battery, and ſo the caſe was more itrong than the other 
eorvingly. caſes, becauſe the error in this caſe was committed in Chancery 

before the record came in B. R.) 
In an aſ- (14. If u bring a writ of error in B. R. upon a judgment in 
2 an aſſiſe, and pending the crit one of the plaintiffs dies, and after 
mean be. the Court, nit kn:xwing of the death of one of them, reverſes the 
wween the judgment, and after Pe againft awhom the judgment wwas reverſed, 
1 brings a writ of error in the ſame court de B. R. and aſſigns the 
ment, one death of one of the plaintiffs in the firſt writ of error, «uh: 
of them dies, qyas the act of God, not the error of the Court, it ſeems the writ 
1 well lies. Vide 2 R. 3. 1. a. b. and 20. where this is reported 

8 

judgment uncertainly, but Vaviſor in the end ſaid, that he would ſhew them 


— precedents.) 

and upon 

this it was demurred, if error lies here; for it was (aid, that this Court cannot reverſe their own judg- 
ment, except it be for error in proceis, and noc for error en fait; but it was adjudged that the writ of 
error was well brought here; for the death, &c. was by the act of Cod, and a thing that did not lie 
in their cognizance; and it was 3 agreed, that the death of one of the parties did abate the writ, 
and the judgment was reverſed, Cro. E. 10 5, 105. pl. 19. Lein. 30 FEliz, B. R. Nie got v. Brough- 
ton. 2 Le. 54. pl. 77. S. C. but no revolution. 4 Le. Go. pl. 151. Megot v. Davis. 
S. C. in totidem verbis, & adjornatur. 
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apes 15. Error in B. R. in the precefs where ib ig the de eſault of the 
N. B. 21. 


(1) took clerks ſhall be reverſed in the ſame court by a vit ef error ſucd by 
this c fer. the party before the ſame juſtices, but not without ſuing of a writ 
ence, true it of error, although it be the ſame term, F. N. B. 21. (J). 
1 16. But in C. B. after judgment given in the ſame term, the 
verſe a judg · Juſtices may reverſe their own judgment upon error in the proceſs, 
ment, A. or for “ default of the clerks, <vithout any writ of error ſued forth; 
enough it he but in another term the party ought to ſue forth a writ of crrex 
term, with- thereupon returnable into B. R. F. N. B. 21. (J. 

out a urit of 17. But of an error in law which is the default of the juſtices, 
error) dle, the ſame court cannot reverſe the judgment by a writ of errog, 


i nor 


Error. 


writ of error; but this error ought to be redreſſed in 


nor M ith a 
F-N. B. 


another court before other jultices by a writ of error. 
21. (I). 


489 
errer lies in 
the ſame 
caule in 
the ſume 
Court, AS up- 


on outlawry ; but Fre error lies in this court for the ſame cauſe, but in fariiament, then B. R. may reverts 


the judgment without writ of error being the ſame term. 


18. The court of B. R. cannot reverſe errors in law before 
themſelves, though it be in the ſame term; but error in fact or in 
proceſs they may; per Cur. Mo. 186. pl. 332. Mich. 26 Eliz. 
B. R. Anon. | 


Poph. 181. Trin. 2 Car. B. R. 


Yelv. 157. 
Trin. 7 Jae, 
B. R. Wil- 
liams J. 
ſeemed that 
B. R. can- 


not reform error in proceſs unleſs in che ſame term. 


W B. be indifed f treaſon or felony i in B. R. or if he be 
indicted / fere commiſſioners of oyer and terminer, or any other, and 
the PREP Ar of treaſon or felony is removed into B. R. and by pro- 
ceſ5 out of B. R. he is erroneouſly outlaxved, and fo returned, a writ of 
error may be brought in B. R. for reverſal thereof. 3 Inſt. 214. 

20. A writ of error was brought of a judgment 7 B. R. 
upon an indiftment in B. R. and held = and that there are 
more precedents of writs of error in ſuch cafes brought there 
than in parliament, and cannot be elſewhere than here, being 
matter in fact, and non conſtat till error a{hgned if it be for error 
in fact or not. Sid. 208. pl. 2. Trin. 16 Car. a. 


King v. Cornwall and Ux. 


(I. 2) In Exchequer Chamber. 


I. A Writof error is not maintainable in the Exchequer chamber 

by the ſtatute of 27 Eliz. upon a judgment in B. R. upon 
a reſcous, becauſe it is not within the words of the ſtatute, although 
it be a treſpaſs; but it is more than a treſpaſs, and the party that 
brings reſcous could not have had treſpaſs, becauſe the cattle re- 
ſcued were the defendant's own cattle ; per all the juſtices ny: 
Mo. 694. pl. 963. Trin. 37 Eiiz. Ody v. Yate. 


Oro. J. 171. 
in pl. 12. 
Mann the 
ſecondary 
ſhewed to 
the Court 

a precedent 
of ſuch wiit 
of error 
brought, but 


reſolved not allowable, it not being an action mentioned in the ſaid ſtatute. 


2. By the ſtatute 27 Eliz. the Exchequer chamber hath power 
to examine errors of judgments in B. R. and after ſuch judgments 
are a{hrmed or reverſed, then to fend back he record into B. R. 
ſo that by the words of this ſtatute, it is vt to be ſent back unleſs the 
Judgment be affirmed or reverſed but yet by the equity of that ſta- 
rute, if the plaintiſf in the writ of error is nonſuit, or if the ſuit is 
diſcontinued, the record ſhall be ſent back into B. R. and the court 
of Exchequer ſhall give coſts and damages to the plaintiff in the 
original action for his delay and vexation upon the ſtatute 3 H. 7. 
cap. 10. but if the plaintiff in error was plaintiff in the ori- 
ginal action, then no coſts ſhall be given, 2 And. 122. pl, 68, 
40 Eliz. Anon. 


3. Error 


1 
© 

41 

7 

1 

7 

Ti 
7 


"> — 
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It was after- 
wards mov- 
ed in B. R. 
that they 
had pro- 
ceeced in 
the Exche. 
quer cham- 
ber without 
warrant of 
the Narute 
to & y error 
in fait; for 
the fatute 
Goes im- 
power them 
oniy to exa- 
mine errors 


Error, 


3. Error in the Exchequer chamber, upon a judgment in B. R. 
for that one of the parties died before judgment ; it was objected they 
had * no authority to examine fuch errors; but it was held by all 
the judges ard baronsthat theyhad authority, though they had none 
to bail the defendant, becaute their power was only to examine 
errors. Cro. Eliz. 737. pl. 70. Mich. 41 & 42 Eliz. in Cam. 
Scacc. Price's caſe. 

4. Error in the Exchequer chamber of a judement in B. R. in 
an ejeftione firme, the error aſſigned was, that the plaintiff ⁊uus an 
infant and fued by attorney, where he chi nat make atiorney, but 
ought to have ſued by guardian; it was reſolved by all, except 
Anderſon, that although this was an error in fact, yet it might be 
well aſſigned in that court of Exchequer chamber ſor error, al- 
though it was urged, that ticir authority given them by the ſta— 
tute, was not to examine matters in fact, but only errors in law, 
which appeared in the record, and to reverſe or aifirm the judg- 
ment; whereupon the defendant ſaid, that the plaintilF at the 
time of his action brought was of full age; upon which, iſſue 
being joined, the court of Exchequer chamber awarded niſi prius. 


Cro. J. 5. pl. 5. Paſch. 1 Jac. Rew v. Long. 


in the record; and of that opinion were all the juſtices ; wherefyre for this cauſe they would not te- 
grant teſtitution upon tai judgment to the defendant, who was put cut by the firſt judgment. Ibid. 


Cro. C. 514. at the end of pl 11. ce S. C. that error in the Exchequer chamber in fait was 


aſſig ned and tiied by wifi prius and found, and for that cauſe reveiſed, 


Per Cur. no 
writ of error 
lies in the 
Exch*quer 
chamber, 
becaute ſi 
fac. is 2 ju- 
dic al rie, 
and judge 
ment 15 
given there- 
in, and it is 
not ex preſily 
named in the 
Hatute 27 
#F liz. which 


gives error in the Exchequer chamber. 


5. Error was brought by the bail in the Exchequer chamber 
upon the ſtatute of 27 Eliz. of a judgment in a ſci. fa. againſt him: 
it was the opinion of all the juſtices, that it was not an action 
mentioned in the ſtatute, whereof a writ of crror did lie in that 
court, nor is he party that can have error of the firſt judgment. 
Cro. J. 171. pl. 12. Trin. 5 Jac. in Cam. Scacc. Vaughan v. 
Williams. 

6. In ſci. fac. againſt the bail ho upon the ſecond ſci. fac. was 
condemned for not having the body of the principal, and judgment 
was given that the plaintiff recover ſuper recuprrationem prædictam, 
where it ſhould be ſuper recognuonem prediftam ; per Cur. no 
writ of error lies into the Exchequer chamber; nor does it lie into 
B. R. as upon error in proceſs; for this is ng error in the proceſs ; 
for that is where the proceſs is miſtaken, viz, one proceſs for ano- 
ther, which it is not here; but e error it only in point of judgment, 
viz. recuperationem inflead of recognitionem, which is clearly another 
matter, and ns remedy, as it ſeems, but in parliament, Yelv. 157. 
Trin. 7 Jac. B. R. Prowſe v. Turner. 


Velv. 157. Trin. 7 Jac. B. R. Prouſe v. Turner. 


In ſci. fac. 22ainft bail, or on a recognizance, a writ of error was never allo ved in the Exchequer cham- 


ber; agreed by all. 


2 Keb. 833. pl. 58. Mich. 23 Car. 2. B. R. 


7. Judgment in debt was given in C. B. which zwar oe 
upon a writ of error brought 7: B. R. Afterwards the defendant 
died, and then a ſcire facias avas brought againſt the fon and the ler- 


tenants, and judgment againſt them, and upon a motion for a writ 
of error in the Exhequer chamber, upon the judgment in the ſcire 


facias; 


Error. 


ſacias, it was denied, becauſe the record came into B. R. by writ 


of error, and not originally by bill, as by the ttatute 27 Eliz. cap. 8. 
is required, Roll. Rep. 264. pl. 35. Mich. 13 Jac. B. R. Harvey 
v. Williams. 

8. Writ of error does not lie in the Exchequer chamber on a 
judgment given in a writ & raviſhment of award, by the ſtatute 
27 Eliz. Sic dictum tuit, and not denied. 2 Roll. Rep. 134. 
Mich. 17 Jac. B. R. in caſe of Barnefield v. Hutchins. 

9. It was agreed that error upon a judgment in B. R. in replevin 
does not lie in the Exchequer chamber, but in parliament only, be- 
cauſe replevin is out of the ſtatute. 2 Roll. Rep. 434. Trin. 
21 Jac. B. R. Farnell's caſe. 
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10. No writ of error lies in the Exchequer chamber by force of Cr... 


the ſtatute 27 Eliz. on a judgment in B. R. in an actian de ſcandalis, 
for it is not included within the words of the ſtatute, for though 


C. held 
accordingly 
by three 


the ſtatute ſays, ſuch writ ſhall lie upon judgments in actions of juſtices, but 


the caſe, yet it does not extend to that action, although it be in 
an action on the caſe, becauſe it is an action of a far higher de- 
gree, being founded ſpecially upon a ſtatute. 2 Ld. Raym. 
Rep. 954. Trin. 2 Ann. in caſe of Aſhby v. White, by Holt Ch. ]. 
Cites Cro. C. 142. pl. 19. [Mich. 4 Car. B. R. Say (Ld. Viſ- 
count) v. Stephens. ] 


Palm. 56c. S. C. but S. P. does not appear. S. C. cited by Jones J. Jo. 423. 


Crooke I. 
doubted. 
Jo. 194. 
pl. Jo S. C. 
held accord- 
ingly— 
Ley, 82. 

S. C. te- 
ſol ved. 


. C. 


cited and 8. P. reſolved accordingly per tot. Curiam. Sid. 143. pl. 20. Patch. 15 Car. 2. B. R. 


Stamford (Earl) v. Nedham. 
— 8. P. Cited as adjudged according'y, $5 Mod. 230. 


11. Error of a judgment in B. R. lies in B. R. in criminal cafes 
upon judgments in the ſame court, as well of errors of law as 
errors of fact; but not in civil caſes, unleſs of errors in fatt triable by 
jury, Lev. 149. Mich. 16 Car. 2. B. R. Cornhil!'s cafe. 


S. C. cited Sid. 240. in pl. 13. Hill. 16 & 17 Car. 2. B. R. 


Sid. 208. 


pl. 2. The 


Ning v. 
Cornwall, 
S. C. ES. P. 


and it can- 


not be brought e'ſewhere than here for matter in fact, & non cunt it till error aſſigned whether it be for 


matter in fact or not. 


12. In debt upon the Patute of uſury, the plaintiff had judgment in 
B. R. and the defendant brought a writ of error in the Exchequer 
chamber. It was moved that it ſhould not be allowed, becauſe it 
is not within the ſtatute 27 Eliz. which gives a writ of error there; 
for no action which concerns the king is within it, and therefore an 
action upon the ſtatute of ſcandalum magnatum is not within the 
ſtatute, and cited Ld. Say's caſc. But on the other fide it was 
ſaid that it hath been adjudged to he judgment in an action on 
the ſlatute for tithes ; ideo quære. Sid. 240. pl. 13. Hill. 16 & 17 
Car. 2. B. R. Whitton v. Preſton. 


Keb. 828. 
pl. 5 S. C. 
per Cur. 
the writ of 
error mutt 
be ſuperſed- 
ed, and the 
king being 
here to have 
a part, he 
may be ſaid 
a party ; but 
Hyde and 
Twiſden ab- 


fentibus, adjornatur.— 5 Mod. 230. Arg. cites S. C. that the <vrit of error wvas diſallowed: 


13. Mandamus to reſtore Dr. Patrick to the maſterſhip of Queen's 
College in Cambridge, to which there was a long return of char- 
ters and local ſtatutes ; and upon the arguing it ſeveral times the 
Court was divided, whether it might be adjourned into the Ex- 


Raym. 10T 
to 113+ Hill, 
16 & 17 
Car. 2, Pa- 
trick's caſe, 


chequer chamber, for diſſiculty it being amongſt the pleas of the dy wn, 


crown. 


401 Error. 


e crown as well as civil pleas might, was the doubt, but Ve Cones 
wo ns... ſeemed that it might, and haf pleas of the crown, as well as ciber 
In the dlarg » ; : or . : 

it is fad fleas, might be acgjourned thither, and that 4 Init. 68, 69. ſeems to 
— this i warrant it, and that it extends to all pleas, except to thoſe of the 
caſe was ſo- a: veg 5 

ke ar Eccleſiaſtical courts. Sid. 346. pl. 12. Mich. 19 Car. 2. B. R. 
gued by four The King v. Dr. Patrick. 

judges, and 

that Nor ton [ Moreton] and Keeling were for the plaintiff, and Twiſden and Windham conta. 
Lev. 65. Queen's Co.lege ca'e alias Dr. Patrick's cafe, the Court being ſo divided it was contidered if it 
being a caule of the crown fide, it might be adjourzed into the Lxcheguer chamber, end it ſeemed to 
ſome that it might, but it was not. 


14. In freſpaſt upon the ffatute 8 H. 6. the plaintiff had judg- 
ment. It was moved whether a writ of error would lie of this in 
the Exchequer chamber; for though a treſpaſs is one of the ſeven 
caſes mentioned in the ſtatute which gives this writ of error, yet 
it may be intended common treſpaſſes only, and not thoſe which 
are founded on a ſtatute; Curia adviſare vult. Vent. 34. Trin. 

[ 492 ] 21 Car. 2. B. R. Skirr v. Skies. | 

But where 15. Writ of error in the Exchequer chamber doth not lie 1 re- 
—— in verſe a judgment given in an action of qu tam, &c. becauſe the king is 
B. R. in fpaity. Vent. 49. Mich. 21 Car. 2. B. K. Anon. 


debt on the 
Rat. 1 Eliz. cap. 3. and 23 Eiiz. cap. 1. for a5/cnting from church for cleven muntbs, reſolved that error 


cn? 
well lies in the Exchequer, bec-uſe tbe ling it net properly a party, though he is to have part of the pe- 
nalty. Raym. 275. VPaich, 31 Car. 2. in Scacc. SC v. Knapton. 


16. Scire facias iſſued againf? the bail, and upon tus nichils return- 
ed, there was a judgment again? them. Reſolved, that no writ of 
error can be brought into the Exchequer chamber upon that judg- 
ment, but in parliament only; and that after ſuch a return of two 
nichils, it cannot be aſſigned for error, that there was no capias 
againſt the principal ; but in that caſc the bail is relievable only by 
an audita querela, Vent. 38. Prin. 21 Car. 2. B. R. Wingate 


S.P.ina 17. Where an actian commences by original avrit out of Chancery, 


nota. Sid. 8 5 p 
og Mich, a writ of error does not lie in the Exchequer chamber by the ſtat. 


21 Car. 2. 27 Eliz. cap. 8. but only in parliament. Saund. 346. Mich. 21 
B. R. at Car. 2. at the end of the caſe of Mellor v. Spateman. 
the end of 


2 Keb. 8459, 18. Judgment in B. R. in an action on the caſe, and a ſcire facias 


ow 22 gunre executionem, & c. and there was a judgment upon that, upon 
accordingly; Which a writ of error was brought in the Exchequer chamber, and the 


for by the fugment in the ſci. fa. was affirmed; then the defendant died, and a 
Judgment ſci. fa. (reciting the judgment and affirmance of it in the Exchequer 


which re- 


cites the af- chamber ) was brought againſt an adminiſtrator, and judgment had 
firmance in upon that, and the adminiſtrator brought a writ of error upon the 


— 2 judgment in the laſt ſci. fa. The Court held that it did not lie in 


ber, and ex- the Exchequer chamber, becauſe it was brought upon a judgment 
Rs aflirmed in the Exchequer chamber, which is therefore privileged 
« derermin. from any other writ of error to be brought upon it there, ſo that 
u, and the 7his wwrit can be brought only upon the judgment given in the ſci, fo. 
all 


Erroe. 
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and therefore lies not into the exchequer chamber. Vent. 168, —— 
169. Mich. 23 Car. 2. B. R. Skinner v. Webb. — = 


tion granted. —— Per Twiſden J. clearly no writ of error lies in the Exchequer chamber on judgment in 


{ci. fa. &c. 2 Keb. 842. pl. 79. Mich. 23 Car. 2. B. R. in caie of Jenes ve Anderion. 


19. Note, it was ſaid by the Court, that if there be a CON Vic 
tion of forcible entry upon the VIEW of the Juſtices of the peace, no writ 
of error lies upon it; but it may be examined upon a certiorari. 
Vent. 171. Mich. 23 Car. 2. B. R. Anon. 

20. Error was brought of a judgment in this court into the 
Exchequer chamber, and error in fuct was then aſſigned ; and the 
Court being there of opinion, that error in fact could not be 
alligned there, they aſſirmed the judgment; upon which- the re- 
cord with the affirmation was remitted hither, and a writ of error 
was brought here coram vobis reſident” (as is uſual for error in fact). 


Vent. 207. Paſch. 24 Car. 2. B. R. Prior v. 


2 Lev. 38. 
Hopkins and 
Prior v. 
Welggleſ- 
worth, S. C. 
the error 
aſſigned was 
the death of 
one of the 
plaintiff, 


P TEE INPCRIRLES 


and judgment was affirmed ; upon which the plaintiff brought writ of error coram vobis refident” in 
B. R. and aſſigned the ſame error and entered it on the tame roll; and now Hale Ch. J. ſaid thia 
writ does not lie here; for this ought to be brought upon and recite all the proceecings in the Exchequer 


chamber. 


21. No writ of error lies in the Exchequer chamber on a Hei. fa. 
againſt bail. 12 Mod. 112. Hill. 8 W. 3. Coniers v. Manucap- 
tors of Rawlins. | 

22. Judgment in caſe. upon a bill of exchange vas affirmed upon a 
writ of error in Cam. Scucc. and remitted into B. R. and then a ſci. fa. 
iſued, and judgment thereupon was, that the plaintiff ſhould have exe- 
cition. Then the defendant brought error in Cam, Scacc. tam in red- 
diticne juclicii quam in adjudicatione executions, and the writ was al- 
lowed, yet the plaintiff was taken in executiin, whereof complaint 
was made to the Court, but without relief; for per tot. Cur. no 
writ of error lies in Cam. Scacc, in ſuch caſe, and therefore the 
execution is well taken out. Comb. 393. Mich. 8 W. 3. B. R. 
Hartop v. Holt. 

S. C. adjudged accordingly. 


[ 493 ] 


12 Mod. 
105. 8. Co 
ruled ac- 
cordingly. 
5 Mod. 229. 
S. Co atk 
judged that 
the writ of 
error does 
not lie and 
is no ſuper- 
ſedeas ... 
1 Salk. 


263. pl 4. 


Ld. Raym. Rep. 97. S. C. 2djudged accordingly,” that the intent 


of the ſtatute of 27 Eliz. was only to relieve the party grieved upon the merits of the cauſe as it was at 
the time of the firſt judgment, and not upon an; matter ſubſequent which ariſes afterwards z when 
therefore the firſt judgment was affirmed, He merits of the cauſe were allowed, and the Exchequer Cham- 
ber, who ought only to affirm or reveiſe the firſt judgment, have executed their full power. It is trug 
that if a ſci. fa. be brought to revive a dormant judgment in B. R. error will lie in the Exchequer Cham- 
der tam quam, becaule it is only in execution of the firſt judgment, and is quaſi an original action; 
but if a judgment in B. R. be once affirmed in the Exchequer Chamber, and then a ſci. ta. is brought 
upon it, it is privileged from any other writ of error, otherwile the law would be infinite and without 
end. And the ſci. fa. is not in nature of debt at common law; tor the one is brought to obtain aus · 
wer judgment, and the other to obtain execution, 
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[(K) That Perſons ſhall have a Writ of Error. 
[And in what Caſes jointly. |] 


— ... II E writ of error ſhall be brought by him 20% oui have 
_ be the thing for which the judgment is erroneouſly given, if 
+» YO. 4. . . 
pl. 6. Mich. the judgment had not been given. Dyer, 1 Ma. *g. 5. 
Mar. i | 
wk we "RIO and Verney & al' v. Dignam & al". 


+ D. 90. 2. [z. As the 1ue female thall have it if entailed to Ber. 3 H. 3. 
„Dyer, 1 Ma. #9. 5-] 


3 | | | 
S. P. and Hill. 10 E. 3. Br. Error, pl. 35. cites 3 H. 4. 16. 8. P. and alſo 9 H. 7. 24. Contra, 
and that the heir at common Jaw ſhall have the action, and that after the judgment rever cd, the heit in 
tail may enter. S. P. per Cur. Le. 261. pl. 346. 13 Eliz. B. R. 


Godb. 377- [Z. None ſhall have a writ of error unleſe he be party or pri vy to 


m__— the judgment. 22 E. 4. 31.] 


9 E. 4. 13. 9 H. b. 46. b. Privies in record may join in a writ of error; per Roll Ch. J. Sty. 130. 
Hill. 1649. — There is a difference if one be party to the writ, although not party to the judg- 
ment; a quzre impedit was brought by the king againſt the patron and the incumbent, and judgment 
was had againſt the patron only, and the incumbent parſun brought a writ of error; but if be had 
not been party to the writ, he could not have maintained error. Arg. Godb. 378. pt. 465. Paſch, 

Car. B. R. in Brooker's caſe, cites Error, 72. S. had judgment againſt W. and afterwards ac- 
— a ſtatute to B. then S. ſued execution, and B. brought error on the judgment, but 24. 
judged that it would not lie, 1ſt, Becauſe he was a ſtranger; and, ſecondly, Becauſe he came in under 
and after the title of error. Arg. Godb. 378. cites 43 Eliz. C. B. Sherrington v. Worſcley. 


v. 89. b. 4. But all that were parties to the fine, though they ſhall have 
* n mothing if reverſed, yet ſliall join with him that ſhall have the 
Verney v. thing for conformity. Dyer, 1 Ma. 89. 2.] 
Dignam. 
L494] [S. Writ of error may be brought by him that is made party by 
A Error, the [aww though he was not originally party; as every of the wouchees 
Fes C. fhall have a writ of error. f 22 E. 4. 31. 8 H. 4. 3. b.] 
— Br Error, pl. 39. cites S. C.——Fitzh. Error, pl. 61. eites S. C. 


Br, Error, [6. The tenant ſhall have a writ of error alſo of an error between 
8 1 him and the demandant. 8 H. 4. 3.] 
Firzh. Error, pl. 61. cites S. C. See (R), pl. 1. and the notes there. 


Fitzh, 7. But the tenant ſhall a have a writ of error of an error be- 


3 tween the demandant and the vouchee. 22 E. 4. 32. Contra 8 H. 4. 5. 


8. C. enk. 69. pl. 31. S. P. accordingly, cites 8 H. 4. 4. and 9 H. 4. 1 —8ee (R), pl. 3» 


Br. 2 [8. [But] the tenant ſhall have a writ of error of an erroneous 
— 7: judgment given againſt the tenant by reſceit. 22 E. 4. 32.] 

E. 4. 30, 31. S. P. In a quod ei deforceat in Wales, in nature of a writ of right, judgment was 
given upon the default of the tenant by reſceipt, and this was aſſigned for error, for that the judgment 
ought always to be agalnſt the tenant to the action; and this was held a manifeſt error, and judgment 
was reverſed. Cro. C. 262, 263. pl. 9. Tiin. 8 Car. B. R. Killin v. Vaughan. 


* 


[9. But 


Error. 
[ 9. But upon default of the tenant, if the demandant ſays, that the 


reti in to J. and prays that he be reſcri ved, there the tenant thall 
not have a writ of error. Quære, 22 E. 4. 32. 

(io. If a judgment be given againſt B. and the money of C. is 
attached by torce of 2 foreign attachment in London, C. ſhall not 
have a writ of error, becauſe he comes in by garmſpment by the cuſ- 


tom, and is not party nor privy. 22 E. 4. 31.] 
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Pr. Frror, 
187. Cites 
S. C. but it 
is held by 
ſome the 
garniſhee 


upon foreign attachment, &c. may have a writ of error, and that the plaintiff in attachment »f debt in 
enother's hands in London by the cuſtom may; for the judgment is not only againſt the garniſhee but 
ageinſt the defendant alſo, that the other ſhall be diſcharged againſt him, which is extinguiſhment of the 


uebt of the defendant againit the garnithee. 


11. If he in the remainder be made privy to the record by aid- 


pratzy * he ſhall have a writ of error during the life of the leſſee. 


Co. 3. Marqueſs of Wincheſter, 4.] 


Fol. 748. 
— md 


12. Se if he be received he ſhall have a writ of error. Co. 3. 1 Fitzh. 


Marqueſs of Wincheſter's cafe, 4. 1 8 H. 4. 5. 
8 S. C. 


[13. Se F he in the reverſion or remainder be made privy by 
voucher. Co. 3, 4. 

[14. So if a recovery be againſt leſſee for life, he in the reverſion 
ſhall have writ of error after his death. 18 E. 3. 25. b. 
17 Aſſ. 24. 

[I 5. So if the feme be reſceived by the default of the baron, and loſes 


the land by judgment, the baron and feme ſhall have a writ of 


error thereupon. 49 E. 3. 21. b.] 
16. If the baron and feme levies a fine, they may by error reverſe 
the fine for nonage of the feme during the life of the baron. Co. 2. 


Beckwith, 57. b. + Worlly, 77. b. Contra, 50 E. 3. 6.] 
Le. 114. Pl. 157. S. C. adjudged. 


judged. 


Error, pl. 
61. cites 
Br. Error, pl. 39. cites 8. C. 


Same caſes 


cited 3 Rep. 
4. a. 


t Cro. E 
129. pl. rs 
Charnock 
Vs Worlley. 
S. C. ad- 


F. N. B. (D) S. P. Br. Error, pl. 28. 


cites S. C. But ceſſet exe utis dur ing the life of be baron z for he has authority to give it during his 


life. Fitah. Error, pl. 67. cite: Hill. 50 E. 3 To 8. Co 


[17. If the conuſor of a fatute aliens the land, and execution 15 
fued againſt the alienee, he may have a writ of error upon the exe- 
cution. $18 E. 3. 25. adjudged. Quere, for he is not privy 
thereto z for the execution goes of the land of the conufor. Dyer, 
qH. 8.1.5. || 17 Af. 24. the fame caſe, becauſe he is ouſted 


by the execution.) 
—— Codb. 377. Arg. cites S. C. and 18 E. 3. 25. and ſays that the feoffee is privy 


[ 495 J 
Fitzh. 
rror, pl. 71. 
cites S. C. 
—Y, Go 
cited D. 1. 
b. pl. 5. 
| Fitzh, 
Error, pl. 71. 
cites S. C. 


to that which 


charges him, the land being extended in his hands, and if the feoffee in ſuch cafe ſhould not have error, 
the law ſhould give him no manner of remedy ; tor the conuſor himfelf cannot have error, becauſe the 


lands are not extended in his hands. 


(18. If an action be brought again}? A. as a feme ſole, where ſbe is 

a feme covert, and ſhe pleads to iflue as a feme ſole, and after 
a judgment is given againſt her, and ſbe is took in execution, ſbe 
and her huſband may bring a æurit of error ; for otherwiſe the huſ- 
band ſhall be prejudiced in the conſortſhip of his wife, and of her 
care concerning his buſineſs and family, and he has no other means 
to help himſelf ; but in the caſe of a fine the huſband may enter and 
avoid it. Tr. 1651. between | HATwũW ARD AND WILLIAus ad- 
judged 


¶ Sty. 254» 
S. C. adjor- 
natur. 
Ibit. 280. 
S. C. and ifs 
ter it was 
moved ſfeye- 
ral times, 
and the 
Court adviſ. 


ed, they at 


More 


n 
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bolt faid,that judged in a writ of error. Intratur Hill. 1649. Rot. $24, 
o reed * 18 E. 4. 4. per Curiam. M. 15 Car. B. R. per Curiam, be: 


to a record 
may not tween EDWARDS AND SIMPSON, ina Writ of error upon a judgment 
bring a writ in the Marſhalfea.] 

sf error to 

reverſe it, but that is only where he may have another remedy to avoid the prejudice he may receive by 
it; but in this caſe the baron has no other remedy ; for his wife is taken in execution, and by this 
means he {hall lote her ſociety ; and therefore revertetur, niſi ante, &c. 

Br. Error, pl. 173. Cites S. C. but that is of an action brought againſt a feme covert who appeares, 
becauſe ine did not know whether her baron (who was beyond fea) was dead or not, and the was con- 
demned upon piez, but the baron came back, and they brought a writ of error, and all the juſtice: held 
that it well lay ; and if the is cutlawed they ſhall join in error, otherwiſe it cannot be reverſed. - ——— 
Br. Joinder en Action, pl. 88, cites S. C. as to outlawry ; for feme covert cannot ſue without her 
baron. S. C. cited 2 Roll, Rep. 53. Mich. 16 Jac. B. R. in the caſe of Haydon v. Miller, 
but in that caſe, becauſe it did no? ſutficiently appear to the Court that ſhe was covert at the time of the 
original proceſs ſued out, and waich ought to be expreſsly averred in the atlignment of the error, the 
firſt judgment was affirmed, Same caſes cited 2 Ld. Raym. Rep. 1526, 1527. Trin. 2 Geo. 2. 
in caſe of Ning v. Jones, bat the Court took a difference between the defendant's being a feme covert at 
the time of ſuing the writ, and her being then and after a feme ſole, and cited the caſe of Haydon v. 
Miller, and judgment in the principal caie affirmed accordingly. 


- a 1 7 19. S/ in the ſaid caſe if the ation be brought again/t A. and 
dat S. p. eher, they all with the huſband may join in a writ of error in the 


does not ap- faid caſe of HAYWARD AND WILLIAus; adjudged per Curiam, 
— and the judgment reverſed accordingly.] 
S. P. forthe [ 20. If pending a real action the tenant aliens in fee, and after 1 


feoffee has p . . . a 5 6 
1 other re. Tecovery is had againſ? him, he himſelf may have a writ of error, 


medy in this though he hath nothing in the land, becauſe he is privy to the judg- 
caſe, be- ment after his alienation and tenant in lazu. ] 

cauſe he 

cafinot have writ of right, nor other remedy; quod nota. Br. Error, pl. 111. cites 12 Aſſ. 41. 
Ibid. pl. 118. S. P. cites 20 Afl. 2. In ſuch caſe the feoffor ſhall have error, and when 
he is reſtored the feoffee ſhall enter upon him; per Richardſon J. Palm. 247. Mich. 10 Jac. B. R. 
cites 6 H. 8. Brook's caſe, and 12 Alſ. 4. 20 Aff. 2. 21 E. 3. Error, 41. The feotfor in ſuch 
caſe ſhall have error, and yet there is no right nor privity in him. Ibid. 254. per Doderidge ]. cites 
12 Af. 41. 17 Aff. 24. 20 Aſſ. 2. 21 E. 3. 54+ 38 E. 3. 10. and 11. 1 Rep. 111. { Albany's 
caſe. ] See (A. c) pl. 8. 5. . 


See (A. ) [ 21. Se if he had alicned in fee pending the writ, and re-pur- 
l. 6. S. F. chaſed it for life, and after judgment had paſſed againſt him, he 
| ſhould have had a writ of error.] 8 
[496] (22. $9 his heir after his death ſhall have a writ of error, though 

he ſhall have nothing in the land, for the privacy which he has to 
the judgment. Contra, 50 Af. 3.] 
Br. Error, 23. But if the tenant aliens pending the writ, and after judg- 


N A * ment paſſes againſt him, the alienee cuunot have a writ of error upon 


8. P. obiter. this judgment for wan! of privity. ] 
——— Ibid. 
pl. 132. cites 50 Aff. 3. and ſays that ſo it ſeems to him. Jenk. 161. in pl. 6. S. P. 


Br. Error, 24. So if the tenant aliens, pending the writ, and re-purchaſes 
— oY it for life, and after judgment paſſes againſt him, and after he dies, 
; it ſeems he in reverſion ſhall have a 4writ ; for though he had no- 
thing in e land at the time of the writ purchafed, yet he had 
a reverſion at the time of the judgment, and ſo privy thereto, Du- 

bit tur, 50 Al. 3.] N 


25. In 


Error. 


C25. In an action againſt J. S. if certain perſons become bail 
for him, and after judgment is given againſt J. S. the bail cannot 
have a writ of error upon the fir/? judgment, if judgment be net al/2 
given againſt the bail in ſcire facias, H. 11 Ja. B, R. per Curiam, 
Hill. 11 Car. B. R. between Hardy AND Brow, per Curiam, 
adjudged in a writ of error upon a judgment in Rippen. Intratur 
Tr. 10 Car. Rot. 979. But the judgment upon the ſcire facias 
(*) reverſed upon this writ for error in the judgment upon the 
ſcire facias, But Mich. 13 Car. B. R. between + $0UTH AND 
GRIFFITH, ſuch writ brought by the bail upon the firlt judgment 
againſt the principal, and upon a judgment in a ſcire facias againſt 
the bail was abated, and he put to a new writ. Intratur, Hill. 
12 Car. Rot. 559. Mich. 15 Car. B. R. between 4 WiLLiaws 
AND WoRRAL., ſuch writ abated, being brought upon ſuch judg- 
ments in the Marſhalſea. Intratur, Pr. 15 Car. Rot. 1200. 
Mich. 24 Car. B. R. between jErFREYS AND SCOT, adjudged 
the writ ſhall abate. Intratur, M, 23 Car. Rot. 218.] 
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I Jo. 306. 
pls 4» S. Co 
the bail 
cannot join 
ina writ of 
error to re- 
verſe the 
judgment 
againſt the 
— — 


* Fol. 749. 


princ pal, 
and another 
judgment 
agalnſt the 
bail; but 
the bal ſhall 
have error 
alone to rꝛ- 
vente the 
judgment 
againit 


them, and the principal ſhali have another writ to reverſe the firſt judgment, and a writ brought by the 


bail to reverſe the firſt and ſecond judgment was held ill. 


Cro. C. 48. pl. 4. S. C. heid accords 


ingly by Berkley and Crooke, contra Jones (abſente Brampſton) that the writ ſhould abate in toto, be- 
cauſe it was grounded on the firit judgment, and alſo upon the judgment in the ſcire facias, and ſb cou- 
pling them together all is void; but ii the bail in their writ of error had reciced the firſt judgment, (as of 
neceſſity they muſt mention it,) and the ſecond judgment in the ſcire facias, and alleged error in tha: 
judgment, and in the execution thereof, &c. it had been well enough. 

It has been a queſtion he;etofore, whether a writ of error brought upon the principal judgment, and alſo 
upon the judgment given againſt the bail together, be good in part, and ill for other part; but of later 
times it has been ruled that it ought to abate for all; thetefe lec the party ſhew caule why the writ 
ſhall not be abated here. Sty. 174. Mich. 1649. Shaler v. Bigg. S. P. by Glyn Ch. J. Sty. 471. 
Mick, 1655. in caſe of Busfield v. Norden, but the principal judgment ought to be reverſed by the prin « 
cipal, and not by the bail, and therefore the writ of error is not well brought by the ball, therefore let it 
abate, 

The bail cannot have a writ of error ef the principal judgment, which was agreed by the Court, 
but then the queſtion was, the record being removed, whether he may have a writ of error, quod coram 
vobis refidet ? And thereof the Court doubted and would adviſe. Cro, C. 561. pl. 3. Mich. 15 Cars 


B. R. Anon. 


[26. In a brit of annuity againſt an heir, upon an annuity granted 
by his anceſtor in fee, upon non eft fuctum pleaded, if a verdict be 
found for the plaintiff, and thereupon judgment 1s given that the plain- 
tiff ſhall recover his coſts, damages and arrears 7 the lands deſcended 
from the ſame anceſtor, and thereupon a writ of execution is awarded 
to levy it of the lands deſcended, bu? u, return thereof appears 1571 
the record, and after the heir dies intejlate, his adm: ator canntt 
have a writ of error upon this judgment, inaſmuch as lic loltes no- 
thing thereby, for if it be levicd it is ot the lands deſcended, the 
which, nor the profits thereof, he cannot have, nor be reſtored to 
it if he reverſed the judgment. Hill, 11 Car. B. R. between 
FRANKE AND STUKELY, per Curiam, in a writ of error upon a 
judgment in Banco. Intratur, Hill. 10 Car. Rot. 990.) 

27. If a judgment be given again the principal, and after a } udg- 
ment agarnft the bail in a ſcire factas againſt them, the principal all 
nat have a writ of error upon the firſt judgment and the judgment 
againſt the bail. Mich. 13 Car. B. R. between GrrerTH AND 
DOUTH. Dubitatur, Hill. 15 Car. in Camera Scaccari!, in a writ 


Vor. IX, P p Ok 


[ 497 J 


Cro. C. 48t. 
Pls 4. 8. Co 
but 8. P. 
does not ap- 
pear. 

Jo. 


396. ple 4, 


8 2 
1 þ _— : 
mm -1 "4 


EEG ES Din ray Tat i, Ihe te Ft 


8 F 3 — 
9 8 * bs N 


- 


ones + 
—— 


= ms 


6 


— 
— — 


2 * 
Tn 


». 


497 Ertor. 


S. C. but of error between Corr av upon a judgment in Banco 


- en Regis ſuch writ of error was abated per Curiam.] 
f che ſureties be amerced where they ought not to be ame:ced by the law, yet the defendant ſhall 
not have a writ of error thereupon, for he is not the par: 718 rievel by the ame cement; and upon ha- 
reat n it is, it in à ſcire facias againſt the bail erroneous } : ;t be g' ven, the defendant in the action 
ſhall not have a writ of error; Arg. 2 Le. 4. pl. 4. Mich. 31 & 32 Eliz. B. R. in Savacre's: cate, 
Keb. 256. pl. 30. Patch. 14 Car. 2. B. R. Spencer v. Monke, S. P. held accordingly, 


. 28. Where one recovers in a//i/c againſt the tenant, and the di 
Fihere named in the aſſiſe were acguitted of the diſleiſin, yet the 
tenants 20/9 %, and thoſe d:ffeiſors, ma y 72722 in writ of error. Thel. 
Dig. 32. lib. 2. cap. 13. ſ. 1. cites Hill. 2 E. 3. 31. and that ſo 
it is agreed in falſe judgment Paſch. 3 E. 3. So. and Trin. 19 E. 3 3. 
Joinder en Action, 30. and 19 All. 7. it the diſſriſors are con- 
victed of the diſſeiſin; and ſays foe ſuch like matter Paſch, 
3 H. 4. 16, 

29. If the tenant in precipe qued reddat alirns pending the ⁊urit, 
and the demandant recovers by judgment, the 7enant may well bring 
writ of error. Br. Entre Cong. pl. 51. cites 12 Afl,, 41. 

30. It was adjudged where u brothers parcenors in gavelkind 
were forefucged in aurit © Nhe, that zhe ſurvivcr of them, and the 
fons of the other, ſhould be received to join in writ of error, inaf- 
much as one of the brothers was dead before the judgment, Thiel. 
Dig. 32. lib. 2. cap. 13. ſ. 3. cites 19 Afl. 8. 

31. A ſtranger la a * = of, Aatute merchant may ſue writ 
of error to reverſe exccution awarded of this recognizance, 7 f 
be tenant of the land ; 12 time of the execution ſued. Thel. Dig. 33. 
lib. 2. cap. 42. ſ. 1. cites Trin. 18 K. 3 25. 7 -24- 

32. And it was held, where writ of errer ir 5rought by tavs fe- 
nants, and the one dies, the furvevcr and the heir of the oth for flu 
have a ſcire facias in common ad audiendum errores. Thel. 
Dig. 32. lib. 2. cap. 13. f. 2. cites 19 E. 3. Joinder en Action, 30. 

and 19 Aſſ. 7. 

The king 33. 9 R. 2. cap. 3. .. 1. If tenant Je life in deawer, by the curte)y, 

— er in tail after p- 7 bility, be impleadecd, and liſe by verdict ar otheraiſe, he 

this datute in reverſion hail have an attaint or writ 7 error upn a falſe verdia 


notwith- found, or an erroneous judgment g ven againſt the particular tenant, 
ſtanding | 
that he is not named in it. Pl. C. 347. b. Trin. 10 Eliz. Brett v. Rigden. It was re!olved, 


that though tte ſtatute [pe aks only of rcverſions, vet it ſhall be taken to extend lo ren ainder s. 3 Reps 4. 3 
Trin. 25 Eliz. The Marg. of Wincheſter's caſe. 

It extends t te a rev! rſs: n or renaincer expectant upon ar ate tail, for by enumerating the fe 
pa: ticular efates for life, it appears to be the intention of the le 2ifla ture to exclude eftatcs e yo 
upon an eſtate tail; and it would be unttaſonabie to give a writ of error to ſuch reverfioner or 1” 
mainder- man during he . fe of the tenant whote eſtate is an oftute of inheritance, and by poſſibility may 
cont nu: for ever. Reſ led. 3 Rep. 4. a. b. Marg. of Winci.cſter's cale. 3 Rep. 61. a. Miah, 
37 & 28 Eliz. C. B. Linc In College 84 e.—— 15 Rep. 44. b. in ſcunings s caſe. 


3 
[ = 2 34. And if the oath be found fi 2 or the Judg ment « erroneons, and 
_ ce, {he tenants fi Fill in li ife, he ſhall be reflcred to his poſſeſſion and iſſues, 
that the par- and the reverſioner te the arrearages; but if he be dead, or be found of 
kament ad- coyin with the demandant, the re 2 wner 2 have all, yet the tenant 
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may traverſe the covin by ſcire facias out of the judgment or ⁊ꝛurit Fine fuch 

”, ey : 1ecovery by 
attaint if he pleaje. | : Covin and 
conſent to be a forfeiture, otherwiſe it would be hard to reſtore him not only to the peſſeſſion, but likes 
wiſe to the meine profits; per Coke. 3 Kep, 4. b. Trin. 25 Eliz. in the Marquis of Wincheſter's 
caſe. 


35. In offiſe again} an infant and tabs others, there each too the 
tenancy ſeverally and pleaded in bar, and the plaintiff elected the in- 
fant fer tenant and made title, and were at iſſue, and demurred upon 
the others, and it was found that the injant was tenant, and the title 


for the plaintiff, and that the 1ws diffeiſed the plaintiff to the uf# of the Y 
infant, he being a year and half old, and the plaintiff recovered, and 5 
the two brought writ of error, inaſmuch as they ought to adjudge 5 
the plaintiff to be barred for miſelecting of his tenant. Hornby 2 
ſaid they ſevercd in pleas in aſſiſe, therefore they cannot now join 1 
in this ation; but Tirwhit contra, and Markham doubted, 9 
therefore quære his intent of the tenancy, inaſmuch as an infant 9 
of that age cannot agree to the entry. Br. Joinder in Action, pl. 107. 9 
cites 3 H. 4. 16. 5 i 7 
36. Several outlaws in appeal may join or ſever in writ of error 1 
at their election, by the clear opinion of Gaſcoign. Thel. Dig. 32. 4 
lib. 2. cap. 13. ſ. 4. cited Paſch. 7 H. 4. 39 and 40. #1 
37. Where the /enant vorches in precipe quod reddat, or damages io 
are to be recovered, and the v, enters into the warranty and 15 
liſes, the damages ſhall be recovered againſt the vouchee, therefore 3 
he ſhall have writ of error; per Horton. Br. Damages, pl. 45. 4 
cites 8 H. 4. 5. | . 
38. Succeſſer of a parſon ſhall have error or attaint of a reco- 9 
very adjudged againſt his predeceſſor. Br. Error, pl. 198. cites Ml 
6 H. 6. 26. aj 
39. Treſpaſs againſt two who are condemned by erroneous judg- 4 
ment, they may join or fever in writ of error at their election; 7 
per Cur. Br. Joinder in Action, pl. 77. cites 14 H. 6.9. 1 
| 40. In recovery in zuril of treſþaſs againſ? the ance/tor, the heir thall Y 
| not have writ of error nor attaint; for this does not deſcend to 4 
him there ; but yet if franktenement come in debate, tlie heir of it Y 
ſhall take advantage by way sf eftoppel. Br. Diſcent, pl. 4. cites [1 
33 H. 6. 18, 19. i 
| 41. If zreſpaſs be brought againſt J. N. who dies, his heir ſhall Br. Fler. 4 
: not have error nor attaint; for it was upon a perfonal action, Fo Fe C. 9 
˖ which ſhall not deſcend to the heir. Br. Error, pl. 14. cites per Amhton. 6! 
: 33 H. 6. 19. 51, 52. 1 
: 42. "Treſpaſs again/? four in B. R. by one, and ene diad meſne 1 
between the niſi prius and the day in Bank, and therefore the plaintiff 1 
prayed judgment againſt the others; but Markham faid, that he 4 
/ might have judgment againſt all; for none can have error but the b, 
executors of the deceaſed, and not the other defendants, Br, Brief, 4 
f pl. 357. cites 5 E. 4. 6, 7. q 
; 43. Where a feme covert was ſued as a feme ſole, and condemned q 
and put in execution, and afterwards her baron returned from beyond 2 
/ fea, it was held that he and his feme ſhould have a writ of errer to A 
p 2 | reverſe 1 
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Ow. 68. 

S. C. & 5. P. 
— A; man 
Mall hate 
error or 
attaint but 
be xor5 nay 
be reſtired 2 
the thirg /ef 
by the ve 
dict or iudg- 
ment. Mar. 


Error. 


reverſe this judgment. | Thel. Dig. 32. lib. 2. cap. 13. ſ. 5. cites 


Paſch. 18 E. 4. 4. 
44. In debt upon eſcape ofter recovery of debt, or damages, or other 


ſuch actian founded upon record, againſt a ſiranzer to the record, the 


defendant ſhall not falſify by error in the ſirſt record. Br. Error, 
pl. 196. cites 21 E. 4. 27. | 

45. It erroneous judgment be given againft tenant by the curteſ;, 
and after he dies without i ſue, if his heir reverſes the judgment by error, 
the heir of the part of the feme may enter. Br. Error, pl. 154. 
cites 9 H. 7. 24. 

46. And by all the juſtices, if a man ſeiſed of land has iſſue 109 
eus, and the eldeſt enters into re/igien and the father dies, and the 
youngeſt fon Iiſes by erroneous judgment and the eldeſt is deraig ned, he 
has no remedy. Ibid. 

47. But if the youngeſ? reverſes the judgment by error, the eld: 
may enten; quod nta; and this though the youngeſt enters after 
the reverſal or not; and ſo in the other caſe above, as appears 
there, Ibid. 

48. Tenant in tail ſuffered a recovery, and releaſed all errors: 
now, though this relcaſe ſhall bar him to bring a writ of error, 
yet it ſeemed to divers juſtices that it ſhall nt hinder the i ue in 
tail, but then the queſtion was, whether, if there are no ſuch, he 
in remainder in tail hall have error by the ſtatute Rich. 2. or by 
the common law, he not being privy in blood to him who loſt the 
land erroneouſly ? And it feemed by the opinion in Paſch. 4 H. 8. 
fol. 1. that he may. D. 188. pl. 8. Mich 2 & 3 Eliz. Sir Ralph 
Rowlet's caſe. | 

49. Error and attaint always deſcend to /ch perſon to whom the 
land would deſcend, if ſuch recovery or falſe oath had not been. 
Le. 261. pl. 346. 18 Eliz. B. R. in cafe of Heningham v. 
Windham. | 

50. $ if a man has lands of the part of his mother, and loſes it by 
erroneous judgment, and dies, the heir of the party of the mother 
{hall have the writ of error. Le. 261. pl. 346. 18 Eliz. B. R. in 
caſe of Henningham v. Windham. 


210. pl. 247+ Paſch. 13 Car. per Mallet J. and ſaid that you ſhall never find it otherwiſe in all our 


books. 


* 


5 1. If tenant in tail male has iſſue a ſon and a daughter by one 
enter, ond a ſn by ansther, and dies, and the eldiſi ſon makes a feoff< 
ment, and a common recovery is had againſt the fegſfee, in which the 
eldeſt is vcuched, and he wouches cover the common vouchee, and after 
the elde dies, the youngeft ſon may have writ ef errer ; for though 
the eldeſt thould have rendered a fee ſimple to the feoffee accord- 
ing to his loſs, yet he ſhould have recovered but an eſtate tail, viz. 
ſuch an eſtate as he had when the warranty was made, which would 
have deſcended to the youngelt, and conſequently the writ of error 
ſhall be brought by him. Lc. 201. pl. 346. 18 Eliz. Henning- 
ham v. Windham. 


52, He 


Error. 
$2, He who is Hecial heir by the cuſtom, as of Berough- Engliſh 


land, ſhall have the writ of error, and not the heir at the com- 
mon law; adjudged. 4 Le. 5. pl. 19. 18 Eliz. Henningham's 
caſe. 

. In a common recovery four huſbands and their avives «vere 
wouched, and the plaintiff brought a writ of error as heir to on? of the 
huſbands, exception was taken becauſe he did nat make himſelf heir 
70 the ſurvivor of the four huſtands. But a difference was taken 
between a real and a perſonal covenant, for if two are bound to 
warranty and one dies, the ſurvivor and the heir of the other 
ſhall be charged, and ſaid, that each of the four and their heirs 
are charged, and then the heir of each being chargeable the heir 
of any of them may have writ of error. And the writ of error 
was adjudged good. But upon ſuggeſtion that the writ of error 


was not well brought, for the voucher being of four huſbands 


and their wives, it ſhall be intended in right of their wives ac- 
cording to 20 H. 7. 1. b. 46 E. 3. 28. 29 E. 3. 49. So the 
plaintiff here ſhould intitle himſelf as heir to the wife; wherefore 
the plaintitt relinquiſhed his writ, and brought a new ⁊urit and iutit- 
led himſelf as heir to the wife. Le. 291. pl. 718. Mich. 26 & 27 
Eliz. B. R. Gravenor v. Maſſey. 

54. The plaintiff had a verdict in an action on the caſe for 
rue and 1000 l. damages, and afterwards he fed out execution by 
elegit cn the lands of the defendant, who died, and his adminiflrator 
brought a writ of error in the Exchequer- chamber; the defendant 
in error pleaded in abatement this execution, by which he intend- 
ed, that the adminiſtrator not having any loſs but the heir only, 
therefore a writ of error would not lie by the adminiſtrator z but 
upon a demurrer to this plea, it was adjudged for the adminiſtrator ; 
fer upm evictian of the lands the plaintiff might reſort to the goods. 
Mo. 686. pl. 949. Trin. 29 Eliz. Lord Mordant v. Bridges. 


[ 500 J 


| Cro. E. 67. 


pl. 17. S. C. 
Mich. 29 
Eliz. but 
S. P. does 
not appear. 
Ibid. 
294. pl. 10. 
Scroggs v. 
Ld. Mor- 
dant. Hill. 
35 Eliz. in 
Cam. SCacce 
8.8. 


S8. P. reſolved that the writ of error did lie, and that the adminiitrator is privy to the reco:d, and may 


kave loſs by it in futuro. 

85 Leſſee for life and infant in remainder join in a fine, the infant 
alone may bring error. D. 89. b. pl. 2. Marg. cites Hill. 30 
Eliz. C. B. Pigot's caſe. 0 

56. In a quare impedit againſt the biſhop and 5. brought by the 
queen, in which the 2% pleaded that he claimed nothing but as or- 
dinary ; after judgment for the queen error was brought by the 
b:ſb;p and S. It was objected that the bithop ought not to join 
in the writ, becauſe he had no loſs; but it was adjudged that the 
writ was well brought, for Wray ſaid, the % has /:/s for the 
writ ſhall be to the archbiſhop for admiſſion and inſtitution, and 
ſo he has loſs. Cro. E. 65. pl. 11. Mich. 29 & 30 Eliz. B. R. 
The Biſhop of Glouceſter v. Savacre. 


3 Le. 176. 
pl. 228. 

'l he Queen 
v. the Biſhop 
of Gloucet- 
ter, 3. C. 
Per Wray, 
the biſhop 
ſhall join for 
cf rvity 
of late and 
for privity of 


recerd ; and 


the plea of the biſhop is not fo ſtrong as a diſclaimer ; and afterwards the writ was awarded good. 


And. 200. pl. 236. S. C. but S. P. does not appear. 
they muſt join in error unleſs where the biſhop claims only as ordinary. 


Pp 3 


3 Mod. 134+ 8. P. obiter per Cur. lays 
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500 Error. 


_ — 4 57. Huſtand and wife tenants for tif fe, remainder i an infa ant in 
15. Pi- ö 
1 fans all three levied a fine, and the THE ant alone brat 8 B. 20711 of error 


got v. Ruſ- 

ſel, S. C. to rever/e it for non-age. It Was objccted, that tince all joined in 
"y 

and = the Gas they ſhould likewiſe join in the writ of error; and that 

.I Ne; 

wellbrouzhe, the huſband and wiſe ſhould be ſummoned and ſevered, and then 


it being tor the infant might proqec alone to ailign errors; but adjudged that 
an err iN the writ of error is well brought by the infant alone, becauſe the 


fait, viz. 
his non age, error aſſigned is not in the record, but without it, viz. in the 


and of tha: perion of the infant, and that 1s the cauſe of the action by him, 
a+} — 
no other can and for no other. Leon. 317. pl. 445. Mich. 30 & 31 Eliz. B. R. 


take 2dvan- 


6 900 >, Harrington. 


8 * 
if two in- | 
fants bring error they hu aſſign tle errors ſeverally, and therefore if one be within age he muſt bring 


the wiit alone. 


58. A conufer of a fine cannot affign error in the grant and render 
by which he takes eitate, any more than the conuſee ſhall do in 
the conuſance ; for this would be to defeat the eſtate which by 
the fine is given to himſelf; % a recovercr ſhall not bring a writ of 
error 15 defeat a record by 1 > he himſelf recovered, for the judg- 

ment in the writ of error is to reſtore the party to all which he 
loit by the fine or judgment, and not to avoid or lofe that which 
he had gained by the fine or judgment. 5 Rep. 39. b. Trin. 

[ $01 ] 34 Eli Z. B. 1 R. in Tey' 5 caſe. 

Ow. 145. 59. A man was eut/awed gf felony, and died, his executor brought 
S. gu- 4 vrit of error * reverie the outlawry, and the queſtion was, 
Le. 325, Whether it lay? the ſame was argued, fed adjornatur. Cro. E. 225. 
pl- 350 pl. 10. Þ ach. 33 Eliz. B. R. and Ibid. 273. pl. 2. Paſch. 


S. E. Wr F 
Ch. J. "ar 34 Eliz. B. R. Marſh's calſc. 


— clearly that the executor _— have and purſue this writ of error, and afterwards the outlawry was re- 
verſed according C. eited as reſolved accordingly. 5 Rep. 111. a. Godb, 380. 
Jones J. cite! - ; 111. * ſaid that Mar ſh's caſe never was a4julged. Cro. E. 358. S. P. 
cited by Popham and Cady as ruled accordir 'gly in B. R. in Nicholſon'«s cafe, 


4 * 
8 K 2 


. — ER 3 . N S -Ffg. . WP Ys 


— 
— 


1 . The plaintiT had a judgment in debt, and aſterwards the 

| 4e. nt made a fraſment to 7 S. of his lands, then the plaintiſf 
ſued an elegit upon the judgment; before it was executed J. 5. 
brought a writ of error, and aſſigned error in the judgment; ad- 
juc aged, that a writ of error 3:14 net lie for J. S. unleſs it be for 
error in ſuing out e xecuticn, which was not done in this caſe, for 
before execution he is not a party grieved, which is the true reaſon 
why he in reverſion or remainder ſhall nit have a writ of error in the 
bife-time of the tenant for life upon a judgment given againſt ſuch 
tenant for life, becauſe neither of them can be a party grieved in 
his time, Cro. E. 289. pl. 6. Mich. 34 & 35 Eliz, B. R. Char- 
nock v. Sherrington. 

Mo. 687. 61. If _ upon a judgment 7s ſued by elegit, and lands only 

pe 949+ extended, and no goods taken in execution, and after the defendant 

Elz. P. R. dies, his admin! ifirator may have a ꝛurit 4 error, for he is privy to 

theS.C. the record, and may in futuro have loſs by it. Cro. E. 294. pl. 10. 

_ OG in Cam. Scace. Hill. 35 Eliz. Scroggs v. Ld. Mordant. 

well lay for the adminiltrator, becauſe it might be that the land might be eviRted, and then * 

paint 


Error. 


501 


phintiff might reſort to the good. And at the end of the cafe in Cio. E. is a nota added ta 


by 


the lame purpoſe. 


2. In many cafes he that has no laſe nor ca 


„ have last may main- 


tain a writ of error; as the tenant which makes a feoffment pending 


* my * : 77 a ba 
the writ 10a; H 
WW * 


* * * . 77 : G bs * . * 
damages is fad agaiuſt eue only, and the plaint 


n; ſo in treſpaſs agaiift two, and execution of the 


iff is ſatisfied, and ge, 


againſt whom the execution was, tied, yet the ſurvivor may ſue a wwrit 


of crror; per Cur. Cro. E. 294, 295. pl. 10. 
in cafe of Scroggs v. Ld. Mordant; and as 
20 E. 3. 


Hill. 35 H. B. R. 
to the laſt point cites 


63. Judgment in qrare inipedit was given againſt the incumbent 
and biſhop defendants, Ihe biſhop pleaded that he claimed nothing but 


as ordinary, {Error was brought in the name 
biſhsp, but the incumbent only aſſigned the err: 


of the incumbent and 
rs (without ſummons 


and levcrance). Afterwards the incumbent and the biſhop a//igned the 
ſame errors, and the delendant pleaded in nullo eſt erratum. All 
the Court held, the et by one only wwas it, and all the plea 


diſcontinued, and not aided by the ſecond at 


tgnment after. And 


afterwards a nc writ of error was brought, Cro. J. 92. pl. 20. 


Mich. 3 Jac. B. R. Lancaſter v. Low. 


others, and judgment be againſt them all, they muſt like 
where the biihop cl:ims only as ordinaty. 


viſe all join in a writ of error, unleſs it be 


But Mod. 
134. Trin. 
2 Jac. 2. 
B. R. in 
the caſe of 
Racket v. 
Herne it is 
ſaid obiter, 
that it a 
quate im- 
edit be 
brought 
againtt 2 


biihop and 


64. An h was brought againff five for 100 acres of land, Noy, 116. 
three of the defendants awere found not tenants, and acquitted of the diſ- 
ſeiſin z tav9 other were found guilty, quoad three acres, and for the 
reſidue not guilty ; but the verdict was entered for 100 acres, and 


judgment given accordingly. 


A writ of error was brought, in 


which all of them joined; adjudged, that it ought to have been 
brought only by hoſe 1209 wwho were found guilty, and the three who 
were "acquitted had not any loſs, and therefore ought not to 


have joined, Cro. J. 138. pl. 15. Mich. 4 
v. Lorriman. 


65. Treſpaſs againſt ſeveral, they all appear by attorney, and plead 
ſeveral pleas ; three not guilty, tæus of which are found guilty; the others 
juſtify by force of a ffatute made 12 Car. 2. that three of them being 


* 


Jac. B. R. Vaughan 


officers purſuanit to the direction of the governsr, &c. and according to 
the Rlatute took the goods, and that the other defendants, as their ſer- 
vants, and by their command, aſſiſted them in it. Upon a writ of 
error brought, the error afhgned is, that A. 20ho was ſervant, was 
an infant, and under age. It was moved the infant's appearance 
by attorney is erroneous for all; for it is a joint judgment, and 
joint damages are given, and cited the caſe of Oate v, Aylett. 
The other fide agreed, that in all cafes where an infant ought not 
to appear by attorney, if he doth, it is error. But whether it is 


error here, he only acting as a ſervant, I m 


uſt ſubmit. The rea- 


ſon why an infant cannot appear by attorney is, becauſe he is 
thought not to be able to make kidun his caſe 3 now he being 
a ſervant muſt plead as the others, and ſtand or fall by that. 
Per Holt Ch. J. the caſe is the ſame whether he is maſter or 


tervant, for the ſervant is equally liable 
4 


to damages with the 


maſter. 


Vaugban's 
caſe. S. C. 
adjudged to 
be error. 
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502 Error. 


maſter, Powell J. it is a joint judgment, and entire damages 
which cannot be divided. Per Cur. the judgment was reverſed. 
Holt's Rep. 360. pl. 5. Trin. 8 Ann. Greek v. Mew. 

Hob o. pl. 66. In treſpaſs againſt three one pleads to iſſue ; the plaintiff has a 


"oh b e. verdi againſi him and judgment ; the other two demur a nile pro- 
Scace. Par- ſequt 75 entered as to them ; the three defendants cannet join in a writ 


. Law- of error; for the two agamit whom the nolle proſcqui is entered 


agai 1 rte, judgement was againſt the plaintiff as to ene, ard as tr the other revs for the plaintiff, the two 
only without the this may have a writ ot error, for he for whom the judgment was g ven cannot ſay 
that the judgment was to his damage. Per Cur. præter U wiſiden, who ved that the writ ought to be 
brought by . I Lev. 220. Patch. 19 Car. 2. B. R. Cannon v. Abbot. 

67. The /n and heir was ontlazved un an indiftment for felenyin 
the lifetime of his father, au was foiſed in fre, and upan his death 
the en entered ard deviſed it to C. in ee, who conveyed it to B. 
who brought a writ of error to reverſe the outlawry; Doderidge 
and Jones J. ſeemed to incline that it did not lie for B. For that 
none can reſtore the blood, but he who is privy in blood; fed ad- 
jornatur. Godb. 376. pl. 465. Paſch. 3 Car. B. R. Brooker's 

caſe. | 
Jo. 350. pl. 68. The principal and bail ought not to ain in a writ of error to 
te e avoid the principal judgment, nor the judgment againſt the bail. 


Buſrel!, S. P. I * © „ C Fs 

ded,  Cro. ©. q08. pl. 1. Iris 23 Far. B. R. Buſhell v. Taller. 

and leems to : / 

be 5. Co S. P. adjudged Hob. 72. pl. 85. Foreſt v. Sandland. Cro. J. 384. pl. 14. Mich. 
15 Jac. B. R. Sancelow v. Peverton in Cam. Scacc. S. P. held accordingly, Roll. Rep. 294. 
ple 3. Verten v. dadel o. S. C. & S. P. accordingly. Cro. C. 200. pl. 2. Lancaſter v. Rey - 
leigh. Paſch. © Car. B R. held accordingliy. 8. C. & S. P. reſolved Jo. 22 5. pl. 3. 
Godb. 440. pl. 587. 8. C. he'd acc 1C.Ng!ys Cro. C. 4, 57c. pi. 17. Hill. 15 Car, B. R. 
Smith v. Tame:, S. P. held accordingly. Buift. 125, Fach. 9 Tac, Hooker v. F.ovinton, S. P. 


agreed. I. ge. 137. Iin. 16 Cor. 2. B. R. Athe ton v. Hole, S. P. and the writ was quaſhed. 
ii fen, pi.:Ci and bail was held id, and that they cannot join, and cites Foreſt v. 
Sandal end, Hob. 72. Show. 8. Paich, 1 W. & M. Evans v. Pettifcr, Comb. 108. S. C. held 
Accordingtye 


6g. Ner can theſe returned in one awrit take advantage of any er- 

ror in the proceedings on the other writ, becauſe the actions are 
ſeveral. Carth. 201. cites Cro. C. 5 17. [pl. 19. Mich. 14 Car. 
B. R.] Angel v. Cooper. | 

J 503 J 70. If J. S. binds himſclf and his heirs in a bend, and thereupon 
judgment is obtained againſt J. S. and J. S. makes his will, and his 
heir at lat executsr, and dies, leaving lends which deſcend to his heir, 
yet he hall not have a writ of error as heir, for he is not privy to 
the judgment, and when an extent is made upon him it 1s as ter- 
tenant, but after the lands are taken in execution he may have a 
writ of error; per Roll J. ſed adjornatur. Sty. 38, 39. Trin. 
23 Car. White v. Thomas. e 

5. P. by Ron 71. By Roll Ch. J. if an ain be brought againſt three, and one 

ee 2 an of them is an infant, and they all appear by attorney, and an intire 

ed. Sty.4 o, Judgment is given againſt them all, and they all join in writ of error 

Bo king v. to reverſe this judgment, this writ is well brought; for the judg- 

993925 ment was erroneous, becauſe it is an entire judgment, for as to 
the infant it cannot be good, and fo it is naught to the reſt, and 
he cited one BYKE's CASE, 9 Jac. in the point, Sty. 400. Hill. 1054+ 
Anon. 


- 


72. Judgment 


Error. 
72. Judgment was had in debt upon a bond againſt father and ſong 


and afterwards the father alone brought a writ of error, and the er- 
ror aſſigned was, that his ſon was under age; but becauſe the in 
did not join in the error, the Court ordered the writ to be abated. 
3 Mod. 134. Prin. 3 Jac. 2. Hacket v. Herne. 

73. There is a difference where a writ of error is brought by the 


plaintiffs in the original aftion, and when by the defendants, for if two 2 — 
plaintiffs are barred by an erroneous judgment, and afterwards bring dock's caſe 
a writ of error, the releaſe of one ſhall bar the other, becauſe they [butitthould 
are both actors in a perſonal thing to charge another, and it ſhall * ] 
be preſumed a folly in him to join with another, who might re- where the 
leaſe all; but where the defendants bring a writ of error it is other- dame diver- 
. . | TA - _ . ſity is taken 
wiſe, for it being brought to diſcharge themſelves of a judgment, per Curlams 
the releaſe of one cannot bar the other, becauſe they have not a 
joint intereſt, but a joint burthen, and by law are compelled to 
join in errors. 3 Mod. 13;. Trin. 3 Jac. 2. B. R. in caſe of 
Hacket v. Herne. 7 
74. Where ſeveral writs of ſci. fa. iſſue into ſeveral counties, 
againſt ſeveral tertenants, upon one and the fame judgment, in 
ſuch caſe they cannot all join in one writ of error, for the actions 
are ſeveral, Carth. 200. Mich. 3 W. & M. in B. R. in caſe of 
Blake v. Gell. 
75. But where a ſcire facias iſſued againſt the tertenants in the 
fame county, and upon a ſcire feci returned againſj ſeveral, they 
pleaded that J. S. is another tertenant and not ſummoned, and 
then a ſecond ſcire facias iſſued againſt the ſaid . S. who was re- 
turned an infant, &c. and the parol demurred for infancy, and after 
his full age a mne ined againit all the tertenants; but one 
of the tertenants who was returned ſummoned was dead before 
the day of the return, and this was aſſigned for error, and the 
ſurviving tertenants and the heir of him 4wh9 was dead joined in the 
writ of error, and held good, for the laſt ſcire facias is only /up- 
plemental to the firſt, and then both make but one action. 
Carth. 200. Mich. 3 W. & M. in B. R. Blake v. Gell. 
76. Judgment was had againſt the principal, and afterwards 1 Salk. 89. 
upon a ſcire facias, execution was awarded againſt the bail, and one 3 At- 
of the bail for the defendant in the original action brought a writ Bars, 8. C. 


of error tam in redditione judicii quam in adjudicatione executionts 
again the bail, &c. But the writ was quaſbed qucad all that related 
ts the judgment in the original action, and no more, and was ruled to 
ſtand good quoad the judgment againſt the bail upon the ſcire fa- 
cias and the bail (plaintiff in error) proceeded therein accordingly, 
Carth. 447. Paſch, 10 W. 3. B. R. Burr v. Atwood. 


Ibid. Marg. 


but S. P. 
does not ap- 
pear.—Ibid. 
402. pl. 10. 
S. C. but 
not S. P. 
—3 Salk. 
369. pl. 6. 
S. C. and 


adjudged naught, and that it ſhould have been in adjudicatione executionis recognitionis prædicta, be- 
cauſe a recognizance is not ſuch a judgment as miglit or would be intended on the face of the * writ of 
error, 7 Mod. 3. S. C. and ſame exception taken by Raymond at the end of the caſe, fol. $, 
and the Court were of opinion to quaſh the writ of error tor this exception. —Ld. Raym. Rep. 553. 
§. C. and the writ of error was quaſhed for the ſame reaton. Ibid. 328. S. C. ſtated as in Carth, 


and ruled accordingly, 
504 


77. Error upon a judgment in C. B. in an ation againft two, and 
one of the defendants was outlawed ; and exception was taken to 2% 
| writ 
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504 Error. 


writ of errery becauſe it mentioned the writ te be brought againſ ane 
ertly ; but it was held good, becauſe the writ as to the other was 
determined by the outlawry z ex reiatione m'ri Jacob. Ld, Raym. 

ry * a . . 4 
Rep. 691. Trin. 13 W. 3. Oliver v. Hunninz. 

78. If an appeal of murder be brought at three perſons, they 
may all join in a Writ o: crror, for it i- ad dammun: tpforum reſpoctive, 
and yet the attaint of one is not the attaint of the other two; per 
Holt Ch. J. Holt, 277. pl. 22. Hill. 4 Aun. in caſe of Bradell v. 
Sawbridge. 

Thid. fas 79. The plaintiff obtained jrdgment again/? two defendants in an 
that the w action of delt, and one of them brought a svrit of error, when it 
damen * * — 

aper en in ſhould be brought by both, and then he ⁊ tis evould not profecute 
Bill. term, ought te be funmoned and ſevered, which not being done, this was 
5 Geo. B. R. held to be a fault not amendable, and thereupon the writ of error 
in the cale F N hp i 5 

ar rer was quaſhed. 8 Mod. 303. Mich. 11 Geo. Cowper v. Ginger, 
v. Turner. | 


(L) Asxainſt whom it lies. 


* 


Fr. Errer, Fr, 15 does net lie againſt any but againſt him who is party or 


+: rom privy to the fit jung ment. 9 H. 6. 46. b. Curia.) 


Or his heir, [2. It does not lie againſt any who is not party or privy, though 
de he ter- he be tenant fie land. ꝙ H. 6. 46. b. Curia.) 

tenant or 85 

ot. For nontenure is no plea in writ of error. Br. Eror, pl. 171. ches 22 Aſſ. 22. Per Ful. 
th.orp. It is agreed that writ of error does net lie bur aguirſt parties or privies, vis. the party or 
Bis heir, be he tertenant or not, and if ancther be tertenant ic.re facias ſhall iflue againſt him, tor 
o:herwiſe aſſiſe lies for him if he be ouſted. Br. Error, pl. 9. cites 9 I. 6. 46. 


Br. Error, [z. The writ lies againſt him who is party or privy to the 


nf judgment, though he kath nothing in the land. 9 II. 6. 46. b. 
Br. Error, Curia.) 


pl. 131. 
cites 42 Aſſ. 22. Per Fulthorp, 


Br. Error, [g. If a man recovers and dies without heir, quære againſt whom 


6 8 4 the writ of error ſhall be brought. 9 H. 6. 49. b. Quære.] 


ſays, cuzre, what remedy in ſuch caſe ? 


5. Writ of error lies well againf? bim who wvas tenant at the time 
of the judgment given, notwithitanding that he is not his tenant at 
the time of the writ of error acquired; contra of attaint ; for this 
ſhall be againſt the tenant of the franktenement, &c. Br. Error, 

: pl. 109. cites 6 Aff. 6. 
cage 6. H. recovered, and had iſſue 1/abel and died, and he took baron 
8. cites d. C. and had iſſue T. and died, and writ of error was brought againſt the 
tenant by the curteſy and the heir, and admitted, and yet per Can- 
diſh, the uſage has been to bring the writ of error againſt the 
| arty to the record or his heir, and when the judgment is reverſed 
L505 to bring ſcire facias againſt the tertenant, if he can ſay any thing 
why the plaintiff ſhould not have exccution, quod nota, Br. Error, 


> pl. 27. cites 47 E. 3. 7. 
12 3 7. Where 


— — ww — r 


<< £ 


7. Where error is ſued in parliament cf a judgment given in Br. Error, 
B. R. or if error be ſued in B. R. upon a fine levied in C. B. the H 737: 


tranſcript ſhall go, and ſhall be certified, and not the record it- — 
ſelf. Br. Record, pl. 48. cites 2 H. 7. 19. S. C. 

8. If an erroneous judgment ts given for the queen in a aurit in- 
truſſan, the party ſhall have a writ of error againſt the queen with- 
out any petition ; per Coke, Arg. 2 Le. 194. Hill. 29 Eliz. in 
Hurliton's caſe. 

9. Many ertlatories have been reverſed for error without any pe- 
tition, and yet in ſuch caſe the queen has an immediate intereſt ; per 
Wray. 2 Le. 194 Hill. 29 Ehz. | 

10. Error does not he againſt the green upon a petition, where - Le, 194. 
ſhe is immediate party to the recovery ; but otherwiſe where ſhe is Hill. 26 
party only as for conformity, as in an action upon the ſtatute, or Elz. B. R. 


in a popular action; per Curiam. Noy, 56. Anon. Hurlſton's 
caſe. Same 


caſes cited, and ſeem to be S. C. of GLA . HupLEsToN, ang the caſe was, that judgment 
was given for the queen in a ſci. fu. to reverie the patent of the conſtableſhip of the caſtle of Cheſter. 
But Clench ſaid, that there needs no petition, becauſe both patentees claim from the queen, and whether 
there be error or not the queen is not ptaj udiced. 


11. Adjudged, that a writ of error lies again/? the king awithout 
petition, though ancicntly the courſe was by petition, and was a 
decency, but ſince the year 1649, writs of error have been ex of- 


ficio. 1 Salk: 264. pl. 7. Paſch. 11 W. 3. B. R. Anon. 


(M) At what Time it may be brought. 
[Before Writ of Enquiry. Pl. 2, 3. 9, 10, 11. 14] 


II. 4 WRIT of error bearing date before the jpudement given is 5 1 

not good, for it lies not before the judgment given, for 221 
the writ is, fi judicium redditum fit, &c. 22 H. 6. 7. contra S. P. but 
py ſays, that 

FIC 3. 4-1 —— dicitur 
in B. R. 8 E. 6. Mo. 467. pl. 647. Hill. 39 Eliz. is a nota that a writ of error was delivered 
inſtanter when the judgment was given, but held not good, becauſe it was procured before the judgment 
given, Mar. 140. pl. 112. Mich. 17 Car. in cafe of DALE ve Wong THYE, the Court agreed 
that a .it of error bearing teſte before judgment is good, as is the book of 1 E. 5. 4. becauſe there 
the foundation ſands good, and it is tie uſual courſe of practice for preventing and ſuperſeding exeeu- 
ton.,—_—Vent. 255. Hill. 25 & 26 Car. 2. B. R. the Court beld that a writ ot error bearing teſte be- 
fore the judgment given is good to remove the record, fo as judgment be given before the return of it. 
Mod. 112. pl. 9. S. P. by Hale Ch. J. and ſeems to be 8. C. i 

* Noy, 54. cites S. C. but there it was ſaid by the Court, in the caſe of JENNINGS v. BNA, 
that a writ of error bearing teſte before the judgment is entered of record is void, although the judges 
have pronounced the judgments, quod intretur judicium- 

Writ of niſi prius was returnable octab. Hillarii, at which day it was returned, and at the firſt day 
thereof the plaintiff had judgment to recover, the defendant brought writ of error, bearing date the third 
day of the ſaid return, and before the fuurth day, viz. meine belæbeen the firft day and the fourth day, 
and becauſe judgment was given the firſt day, and ſo it is after judgment as it ougat to be, therefore 
well; per Cur. Br. Error, pl. 17. cites 34 H. 6. 27.——Br. Jours, pl. 10. cites S. C. 


[2. In an aſſiſe of darrein preſentment if the parties demur upon the R 
title, and it is adjudged for the plaintiff, and that he ſhall have a abr [ 506 ] 


to the biſhop, a writ of error lies upon this judgment before the da- 
mages 
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Error, 

mages inquired of, becaufe there were no damages at the common 
law, and then the writ would be preſently, and the addition of da- 
mages given by the ſtatute to be inquired of to the ſheriff, ſhall 
not ſtay the writ of error, and if it be athrmed, it may be in- 
quired of = damages where it is ailirmed. 17 E. 3. 5. 19» 21, 
adjudged 33 Ze] | 

[3- $2 if a man recovers by default in a writ of corfinage or aiel, 
a writ of error lies upon this before the damages are inquired of 
pom _ bccauſe the damages are but an addition to the common law given 
Fol. 7350. by the ſtatute (V, and ſo the judgment for the principal continues 
dz i was a como law. 17 E. 3. 21. 33.] 
Br. Error, [4. No *vrit of error lies upon a judgment is account before the ly iſt 
* 1 judgment, becauſe the plea is not ended till he hath accounted, 
Per Stouf; 21 E. 3. 9. adjudged. Co. 11. + Metcalfe, 38. adjudged. Vide 
ans Bro Noy's Reports, 68. two executors have judgment againſt B. quod 


— AAa> 39147 


n er computet the writ thall not abate by the death of one of the exe. 
there are 2 Cutors.] 
judgments, 

and writ of error is 9, judicium redditum fit tunc, &c. for writ of error does not lie before judgment 


1 
(? 
oY 


Cro. E. 636. ID. 2. Cites S. C. & S. P. For the plainritt N ve nonſuited betore the 
ſ-c nd } judgment, as! H. 7. 2.15; and that fo it was adiidget in. II Eiiz. HAK DIS d v. Vier. 
An - R. 2. in formedon wh re te tenant was ouſted of aid, error lies not t ul the ud ment of ite 
e . in pi. 277. Cites 21 E. 3. 9. 
+ Era. J. 236. pl. 14. METCALYP v. Wos. S. C. reed. D. 291. b. Marg. pl. 62, 
eites 40 Eliz. B. Re Bill v. Matthes. S. P. 


Award a [g. Se no writ of error lies n an award befcre the criginal be 


eomputet is ; - ? 
A — PF, . 
N GeT „Minen. 1 i” . 27s 
+ * — * * 2 / * 


hall be tak er, ones | in uwaſte, wrt to inquire of waſte, Wap N 


* 

3 
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1 ” 

89 
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- 
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4 


Writ of inquiry of Camiges in partitione facienda, award quod partiti tit, in Writ of adniealurcment, 
awaid quot aimenſuratio fiat, award that one e ſhall be ouſted of aid, and iuch like, ate only awards of 
the court, and are but interlocutory, and not defiuitive, whereof no writ of error lies till the ieſt judg - 
ment is given. Per Cur. 11 Rep. 40. a. Mich. 12 ſac. in Metcaif's cale. In accompt no er- 


rot lies betete tue iccond judgment. Palm. 2. Cites 21 E. 3. 9. Award. 


6. 4 1; it does not lie hn an award of a capias, ſummont, er 


ren before the original determined. 17 E. 3.21 ] 


RE” * Fy, in a writ of partition, if the ;udgment be given qgued partiti? 
$2254” >; flat, and thereupon a writ is directed to the ſheriff to make a par- 
14 3s * 


65. the tition before it is executed and e 71 writ of error lies upon 
CorxTEss the firit judgment fur that before the laj? Judy "172 ours which ou;ht t9 


= Es be quod partitio præd' foret firma, and ſtabilis in perpetuum the 
Ls. 222 * pla ntiff may be nonſuit, or he may, upon the return of the ſhe- 
S. C. riff, tugget it to the Court that the partition is not equal, and fo 
hel er ot have/a new partition, and alſo he may releaſe before the laſt judg- 
in the e- ment. Mich. 40, 41 El. B. R. between t! * _—_ BARKLY AND 
cone Ju5Z- rh COUNTESS OF WARWICK adjudged. o Ja. B. 20. be⸗ 
1 tween {| BALI. AD AND RAWLIXs, per 1 P. 13 Car. B. R. 
tio ſtabili: ſit between WILLIAMS AND WATEKINS adjudged, and ſuch writ 


the record !5 bated, being brought u 3 the ſirſt —— given in ha 


17 
202 vv 
. --39 


— nt perfect, and therefore the record thould not be rem \ cd. Mo. 643. pl. 888. S. C. 
* at 20 juagme nt — 71 S. . held cord! ngl1 J 3 4736 th; 3 13 Not like ther 1 real acti 1 
wiiere error ies before the babe e ſaclas ſe ſinam be returned ; for that is a final ; jud gment, and no ont 
ven; beſ ies, ther- needs no return of an habere facias ſeifinam ; for the party y {hat recovers may 


Koll. Rep. 88. Nlict. 12 JaC- . R. 


* be; 


execut- h'5 judgment 55 1 5 entry, ant cites D. 67. a. 


Coke cn . laid, that in the Counteiz of Warwick's Caic of partition theie was not an; reloby't u, 


but 


11 


62 ww 


Error. 


r Doderidge, but Crooke and Haughton doubted of it. 
brought too ſoon before the ſecond judgment. 2 Bulſt. 104. 
held accordingly. 


* 507 


put that it ſeems in ſuch cafe before the ſecond judgment no writ of error lies, quod fuit cone 


5. C. cited by Doderidge, as ruled to be 
S. C. cited 2 Roll. Rep. 12 5. as 


* | Cro J. 324. pl. 4. Rawlins v. Barrat, S. C. & S. P. reſolved.— 2 Bulſt. 104. S. C. & S. p. 


agreed, — 2 Eullt. 19 Arg. . 


8. A writ of error /ies in Camera Scaccarii after an award of the 
court of the Kiny"s-bench for judgment, and the roll ſigned for judg- 
ment by the clerk before any judgment entered; for otherwiſe the plain- 
tif in the writ of error thould be at great prejudice, for the uſe 
of the Court is not to enter the judgment till the vacation aſter, 
but to award execution preſently after the ſigning the roll for 
judgment, and before entry thereof; and fo if the writ of error 
ſhall not be allowed after ſigning, and before the entry, the plain- 
tiff in the writ of error ſhould not have any benefit of the ſuper- 
ſedeas of the execution, which 1s incident in the writ of error. 
Mich. 15 Jac. B. R. between Surrh AND BowLEs, by all the 
clerks, that this is the common courſe, and per Curiam ad- 
judged.) 

[9. If a woman recovers in @ writ of dower, a writ of error lies 
before the writ of inquiry of damages aworded, and before the third 
part aſſigned by meter and bounds ; for the judgment is perfect as to 
the realty, and the damages given by the ſtatute by way of ad- 
dition. P. 17 Car. B, between STEWARD AND STEWARD, per 
Curiam adjudged, and the inquiry of the damages, after the writ 
of error brought, quaſhed,} | 


See tit, Ex- 
tcution, 
(M. a) pl. 1. 
S. C. 
dee ſupra 
the caſe of 
Jennings v. 
Bragg, in 
the notes, 


pl. I's 


Mar. 88. 
pl. 142. 

S. E. . 
ſolved that 
the error 
was well 
brought. 

— Brownl, 
127. Hill. 
T3 ſac. Gle. 


fold v. Carr, S. P. per tot, Cur. held that it wguld not lie; for the judgment is not perfect till the 


value be inquired of. 


[10. In an ejectione firme, if the plaintiff recovers per mbil dicity 
in which judgment is given that the plaintiff ſhall recover his term, 
and a orit awarded to inquire of the damages, a writ of error lies 
upon this judgment before the return of the writ of damages, and 
judgment thereupon, for the judgment is perfect as to the recovery 
of the term before by the firſt judgment, and the plaintiff may 
preſently have execution for the poſſeſſion, and perhaps he will 
never have judgment for the damages, and ſo the defendant 
ſhould be ouſted of the poſſeſſion without remedy. Tr. 3 Car. 
B. R. between NREWTON AND Terry. Intratur Mich. 2 Car. 
Rot. 110. per Curiam, in a writ of error judgment reverſed. 
Nota, Mr. Hoddeſdon the ſecondary de B. R. ſaid to me, that 
this is now agreed by both Courts, ſcilicet, the Common-pleas 
and King's-bench.] 

[11. So if a man recovers in a quare impedit upon a Gemurrer, 
the defendant may have a writ of error before the writ of inquiry 
of damages (*) returned, for ſuch writ may be awarded out of 
the King's-bench if the judgment be allirmed there. Note, this 
was the LoxD ARUNDEL's CASE AGAINST EpmoxnDs, about 15 Car. 
admitted, and fo is the conſtant practice of the Court, for no 
damages were given at the common law, but given by the ſta— 
tute, Contra Noy's Reports, 66, tie Bison Of GLOUCESTER 
AND VELE, ] 


Noy, 95» 
Terry v. 
Newton, 

S. C. fee 
ſol ved. 
Lat. 212. 
Terry v. 
Newton, 

S. C. de. 


cordingly. 


8. P. by 
Bankes Ch. 


* Fol. 751. 
J. Mar. 89. 
in pl. 122. 
Paret 7 
4k 64% ias 4 . 
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Fitzh. Er- 
ror, pl. 7 1 * 
cite: S. . 


Error. 


[ 12. If an execution upon a flatute-merchant be awarded where 3 
ranger is ſeifed of the land by feo}, ment of " the conufor z yet he ſpall 


—D. 1. db. Nt have d torit of error of the execution before he ts oufted by the 
p!- 5- cites execution, 18 E. 25. becauſe he is nt privy to the record befor: 
4 C= this, nor before the return of execution, and after the oulter of 
See (K) pl. ; , 

17. S. C. him by force of the writ by the ſheriff, Dubitatur, 18 E. 3. 25. 
f 508 ] (13. If a man recovers in a precipe quid reddat againſt me, | 


® Noy, 35. 


may have a writ of error before execution 1s 
17 Aſſ. 24.} 
[14. It a man recovers 10 


ſucd. 18 E. 3. 26, 


an eſectiane firmæ by confeſſion, nibil 


— dicit, non ſum informatie, or demurrer, a writ of error lies before the 
S. C. re. damages taxed by ⁊urit of inquiry, I had the precedents of Maſter 
N — Hoddeſdon, ſecondary de B. R. Paſch. 13 El. B. R. Rot. 52, 
Fend. between 'TaveRNER AND Fawcer. Error brought upon a judg- 
Newton, ment in Banco, and a writ of inquiry awarded in B. R. The 
Me like between Bach axb ErxixGTox, P. 13 EL B. R. Rot. 51. 


es W hers 31 
ani ſe Or an 


* 
9 


r. 35 El. B. R. Rot. 696. WiMark's casE; and ſame caſe 
Co. 5. WiMARK's CASE, 74. wherc judgment upon demurrer in 


1 B. R. and before the return of the writ of inquiry error was 
where the brought in Camera Scaccarii, and there aſhrmed and remanded, 
land is he P. 44 El. Rot. 438. B. R. between Howse and Lavrox. Er- 
— ror brought in Camera Scaccarii before damages aſſeſſed, and this 
be given for aflirmed, Mich. 25, 26 El. B. R. Error brought after judg- 
it, although ment, and before damages aſſeſſed, and this reverſed for error in 
1 fact, Tr. 3 Car. between * NREWTON AND 'FERRYE, per Curiam, 
vered, vez In 2 writ of error. New Entries, 191. between Dux axp Laux. 
before But vide, this is there but an award. Hill. 1649. between Bron 
— AND BARNET adjudged in a writ of error upon a judgment by 
them error nihil dicit in Banco. Intratur, Tr. 1649. Rot. 1535.1 

lies; be 


cauſe the damages are but acceſſory ; Arg. Cro. E. 636. in pl. 32. 


For the judgment is, quod 


querens recuperet terminum, and upon this judgment the plaintiff may have an habere facias poſſeſ- 
nonem, and if error would not lie on this judgment, the plaintiff after he had got poſſeſſion upon an er- 
ronevus judgment uud never ſue a writ of inquiry, and fo the defendant would be without remedy. 
Lat. 212. Paſch. 3 Car. Smith v. Amys. S. P by Roll, Ch. J. Sty. 283. Trin. 1651, in 
caſe of Giles v. Timberiey. S. P. adjudged, there bring no return of damages, nor a capiatur, the 
commonwealth may by this means be cozened of the fine, and the defendant barred from bringing a 
writ of error. Sty. 346. Mich. 1652, Acton v. Ayres. If error be brought in ejectment be- 
fore the laſt judgment on the writ of inquiry, and no capiatur entered, i: is error; per Twiſden, and ſo 
he laid it had been often ruled. Keb. 327. pl. 59. Trin. 14 Car. 2. B. R. Oliver v. Hardwick, 


[15. But in an ejectione ſirmæ, if judgment be given, ideo conſ- 
deratum eft quod querens pe ſienem ſuam termint adhuc venturi de le- 
nements præd recuperare debeat, no writ of error lies before da- 
mages taxed, becauſe there is but an award; but otherwiſe it had 
been if it had been recuperct. M. 5 Ja. B. R. Rot. 269. be- 
tween LANE AND ALEXANDER, per Curiam, in a writ of error in 
Camera Scaccarii upon a judgment in B. R. and the record re- 
manded in B. R. accordingly for the cauſe aforeſaid.) 


A writ oof (16, If a man recovers in a quare impedit, and aſter brings a 
Error WAS de- . . . . . 

livered to 47it of quare non admijit againſt the biſhop, a writ of error may be 
the fame after brought upon the judgment in the quare impedit, and the record 
court before ſhall be removed, though the other writ of quare non adiniſit be nat 
the bie Jer diſcuſſed. Dubitatur, 26 E. 3. 75.] | | 

was awarded to admit the clerk ; per tot. Cur. the writ of error ought to be allowed, Godb. 439 


Fl. 305. Tiin. 5 Car. B. R. The Earl of Pemb-eke „. Bolkucks 0 If 
: 17. 


Error. 


[17. If a man recovers damages, and after a year ſues a ſcire fa- 
eras of the damages, a writ of error lies after of the judgment, and 
the record ſhall ve removed. 26 E. 3. 75.] 

18. If an infurt ſuffers u common recovery by guardian, in which 

he is tenant bo the previpe, at full age he may have a writ of error as 
well as within, and atlign for error that he was within age at the 
time of the recovery ſuffered; for it he had brought“ this writ with- 
in age, it ſhould not have been tried by inſpection. P. 9 Car. 
B. R. between THE EARL of NEWPORT AND THE DUKE OF BUCK= 
INGHAM, per Curiam refolved, and not ſuffered to be argued at 
the bar, where the queſtion in law was, whether he could avoid 
the recovery by writ of (+) error which was ſuſfered by guardians 
when he was within age? and it was adjudged quod non. ] 


dog 


* 

Fog; 
Cro. C. 307. 
pl. 8. The 
Earl of Neu- 
port v. Mild- 
may, S. C. 
but S. P. 
does not ap- 
p ear. 
Jo. 318. pl. 
4+ S. C. but 


mn Nomy 
+ Fol. 752. 
— 


S. P. does 


not appear, — 2 Saund 94. Paſch. 22 Car. 2. Heſketh v. Lee, S. P. in error to reverſe a judgment 
in a common recovery in the county palat ne of Lancaſter, notwithitanding, exceptions taken to the ad- 
tnittance and appearance of him by guardian, the, fame were over- ruled, and the judgment affirmed by 
tle whole Court, Mod. 48. pl. 1-4. S. C. adjornatur. -——If infant comes in and ſuf- 
fer a common recovery, this thall not be reverſed for error, per Cur. Sid. 321. Hill. 18 & 19 Car, 2. 
B. R. cites Ld. Newport's caſe.— And in the principal cafe there of Ra RI . Ropinsox, the Court 
on conference with the other judges held, that where an infant comes in as vouchee in perſon, and ſuf- 
fers a common recovery, a writ of error does not lie after full age; but if he appears by attorney and 
luſters a common recovery, this may be reverſed for error after his full age, becauſe it ſhall be tried per 
pais, whether the warrant of attorney was made when he was an infant, &c. and this is the reaſon that 
judgments fo obt1ined againſt infants may be reverſed after their full age, viz. becauſe the trial is not 
by in{peRion but per pais, and cites Cro. E. 569. Mo. 460. Co. Litt. 380. b. and F. N. B. 104. 
(K). Lev. 142. Rrny v. Roninsox, S. C. the parties agreed before judgment given, but 
the opinion of the judges was laid to be, that error lay not after his tull age. See tit Trial (C), per 
totuan. 


19. In account, writ of error came after judgment given that the Writ of ere 


defendant ſbauld account, and after capias ad computandum was award- 
ed, and before that he had accounted in faf, and therefore per Cur. 
this ſhall not be ſent till he has accounted; for the plea is not 
ended before he has accounted in fact. Br. Accompt, pl. 39. 
Cites 21 E. 3. 9. | 


ror cannot 
arreſt exe- 
cution, be- 
cauſe judge 
ment was 
given before 
when he was 


adjudged to 
account, and all times after he ſhall be adjudged in ward, and he who is in ward cannot be taken gut 
by writ of error. Br. Accompt. pl. 45+ Cites 21 H. 6. 26. 


29. 9 R. 2. cap. 3. ,. 1. If tenant for term of life, tenant in 
drwer, tenant by the curteſy, or tenant in tail after poſſibility be im- 
pleaded, and plead to inqueſt, and leſe by the oath of twelve,: or life by 
default, or in other manner, he to whim the reverhon pertains at the 
time of ſuch judgment given, his heirs and ſucceſſors ſhall have an at- 
taint, and alſo a writ of error, as well in the life of ſuch tenants as 
ofter their death, 

21. If a quare impedit is brought againſt two, and on? pleads to Fitzh. Er- 
ſue, and the other confeſſes the action, upon which judgment is g, 5. 8 
given, he ſhall not have a writ of error till the matter is determined as and Priſot 
to the other, for the writ of error muſt rehearſe all that are parties cited it as 
to the original, and then the writ ſays, ſi judicium inde redditum fit 9 = 
tunc recordum illum habeatis, and as to one judgment is not I. Corn- 
given, and if the record ſhould be removed before the intire mat- wall's caſe, 
ter is determined, tlicre would be a failure of right; per Curiam, —— 

II Rep. brought a- 


i a n 


nn. 


— — — — — — — — 


x 
11 


, 


4 q 
4 
7 


509 


gainſt two, 


and one ap- 


peared and 


[ 510] 


Error. 


11 Rep. 39. a. b. in Metcalf's cafe, cites 34 H. 6. 41. a. in Hum- 
frey Bohun's caſe. | 


pleaded, and was attainted, and judgment given againſt the other, that he could not have writ of error 
till the matter was determined agalnſt the other, &c.— Br. Error, pl. 15. cites S. C. and Prifot 
Cites it as lately adjudged in Ld, Cromwell's caſe, 


22. Writ of error was di/continued, and the plaintiff after the re- 
cerd moved into B. R. brought anther writ of error there, quod coram 
vabis reſidet; quod nota, Br. Error, pl. 140. cites 2 H. 7. 12. 

23. Inf mation was made in the Exchequer againſt the merchants 
of the Still yard for divers merchandiſes fhirped net cuftomed, and 
judgment given againit them, upon which they ſued writ error, 
which was :/-antinued for the not coming of the Chancellor and Trta- 

urer, to whom it was directed ſecundum formam ſtatuti, by 

which they ſued to have another writ of error, which was diſcon- 
tinued in the ſame manner, and they ſued the third, and then the 
King's Attorney prayed execution, and could not have it; for 
the writ of error is a ſuperſedeas in itſelf, and the party can: 
compel the judges to come, and a man who is nonſuited in writ of 
error may have another writ of error, but not with ſuperſedcas as 
the firſt writ was; for this is his own default ; contra here by the 
not coming of the juſtices. Br. Error, pl. 147, cites 6 H. 7. 15, 16. 

24. $ of demiſe of the king, or death of the party, or by ad- 


Journment of the county, in thote caſes the party ſhall have ſuperſe- 


deas upon the ſecond writ of error, Thid. 

25. An exigent being arbarded in an appeal, a writ of error was 
brought immediately; for he by the exigent awarded, in caſe of fe- 
lony, forteited all his goods immediately ; wherefore for as much 
as he was at preſent lot and prejudice he might have a writ of er- 
ror preſently ; cited by Coke, Cro. J. 357. in caſe of Metcalf v. 
Wood, as a caſe he had ſeen a precedent of 8 H. 8. 

26. If in a formedin tht tenant has judgment for part, no writ of 
error lies until the intire matter in demand is determined; for the 
judgment is, ſi judicium inde redditum fit, which word inde goes 
to the intire demand. 11 Rep. 39. b. per Curiam, cites Dyer, 291, 
b. [D. 290. a. pl. 62. and 291, b. pl. 67, Trin. 12 Eliz, Fitz- 
williams v. Coplcy.] 

27. Error in proceſs cannot be alleged after in nullo eff erratum 
pleaded ; for if it had been alleged the other party might allege 
diminution. Cro. E. 83. Hill, 30 Eliz. in cafe of Robſert v. An- 
drews. 

28. J. S. had a judgment againſt W. in debt, and afterwards 
W. made a feoffment to C. the plaintitt of his land; then J. S. ſued 
an elegit upon the judgment, but before it was executed C. brought 
a writ of error, and would ailign error in the judgment. Ihe 
Court thought that a writ of error aua not lie for C. the ferffet 
unleſs it be fer error in ſuing cut executicn. Secondly, till execution 
ſucd he is not a party grieved, which is the true reaſon why he in 
reverſion or rema inder ſhall nat have error in the life-time of the tenant 

fer life upon a judgment given againſt ſuch tenant for life, vera 
+ 


P—o—=—Yy 2 a „— ach 


Error. 


he was not then a party grieved. Cro. Fliz. 289. pl. 6. Mich. 
34 & 35 Eliz. B. R. Charnock v. Sherrington. 

29. Error 10 reverſe an amerciament in a court leet, becauſe it was 
unreaſonable z it was inſiſted that after an amerciament is once 
aftecred, the writ of moderata miſericordia doth not lie; and per 
tot. Cur. clearly this is no crror now to be afligned, and the fame 
was affirmed. Bulſt. 125. Paſch. 9 Jac. Stubbs v. Flower. 

30. In am of account it was inſiſted, that a writ of error does 
not lie on the firſt judgmeut, and Man ſecondary informed the 
Court, upon a general writ of error, upon a judgment given in an 
account, the firſt judgment that he ſhall accompt, and the ſecond 
judgment alſo, ſhall, be reverſed, if error be therein. Doderidge 
J. ſaid, by this it appears that e general awrit of error goes to both 
the judgments, as well to the one as to the other; the whole Court 
agree with him herein. 2 Bullt. 120. Trin. 11 Jac. Porter v. 
Agar. | | 

31. In debt againſt divers by ſeveral pracipes, if there be error in 
the judgment againſt one, he may have error before determination 
of the matter as to the others, for in thoſe originals in which are 
ſeveral counts, and error is againſt one, he ſhall have writ of error, 
and the record of his count and the pleading ſhall be ſevered from 
the original, and removed in B. R. and yet the original remains 
in C. B. as well becauſe the court of C. B. is in poſſeſſion of it as 
becauſe otherwiſe the court of C. B. could not proceed to deter- 
mine the reſidue without the original. 11 Rep. 41. a. Mich. 
12 Jac. cites 36 H. 6. tit. Fieri Fac. 3. and in ſuch caſe Coke ſays 
it ſeems to him, that if there be error in the original upon a cer- 
tiorari, the Ch. J. ſhall only certify the tenor of it. But where 
the original is one and one count, he cannot have aurit of error till all 
it determined,; for the record cannot be in B. R. and C. B. at the 
ſame time. 

32. Where ſeveral judgments are to be given, the one dependent on 
the other, there the writ of error does not lie till the laſt judgment 
is given of the thing of which the judgment is given before; per 
Doderidge J. 2 Roll. Rep. 126. Mich. 17 Jac. B. R. 

33. Where a ſuit is of ſeveral things, yet if the damages are in- 
tire, the writ of error does not lie till all is determined, as in treſ- 
paſs againſt ſeveral, &c. Per Doderidge J. 2 Roll. Rep. 126. 
Mich. 17 Jac. B. R. 

34. In debt, detinue, and dower, by ſeveral precipes, writ of error 
does not lie till all is determined; but otherwiſe in treſpaſs ; per 
Haughton J. 2 Roll. Rep. 126. Mich. 17 Jac. B. R. 
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and ſuch 


like, 2dly, When the things are ſeveral, then he ſhall not-tarry till the laſt judgment. 39ly, Though 
they are ſeveral things in their nature, yet if the damages are intire, there the error ſhall not be before 
judgment be of the whole and final. Per Doderidge. And per Haughton, in debt, detinue, deco, 
&c. if defendant con ſeſſes fert, and has judgment, for this error lies, becauſe it is ſeveral, but other<viſe in 
treſpaſs, becauſe the damages are entire. Litt. Rep. 6. Mich. 17 Jac. B. R. 


35. If in a 9½ warranto judgment be given as to part of the liber- 2 
ties claimed, that they ſhall be ſeiſed, and that the defendant's ca- „. Cuſack, 
piantur pro fine, and as to the other part, curia adviſare vult, a writ S. C. adjor- 
of error lies before any judgment given for the other part. Paſch, Af. 


Vol. IX; Q q 17. Car. 
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* This is x7 * Car. 2. adjudged upon a writ of error upon a judgment in a 


milprinted, _ 


{ang quo Warranto againſt the corporation of Dublin. 3 Danv. 22, 
be 17 Jac. pl. 26. cites Palm. 1, 2, &c. 17 Jac. B. R. and ſays ſee a long 
argument and the judgment accordingly. 

36. In treſpaſs when the recovery is had by default no writ of er- 
ror will lie before the writ of inquiry of damages is returned ; for 
the defendant is not grieved until judgment is given upon the re- 
turn of the writ of inquiry. Jenk. 25. in pl. 48. 

37. Error lies after a conſe/ſion or retraxit, but not after a d, 
claimen. Jenk. 283. pl. 12, cites 8 Rep. ,3. 6 Jac. Beecher's 
vale. | 

38. Writ of error lere tefle before the plaint there entered, the 
Court, viz. Mallet, Heath, and Brampſton were clear of opinion, 
without any ſolemn debate, that e record was not removed by that 
©v7:t of error, becauſe if there be not any plaint entered at the 
teſte of the writ, how can the proceſſus according to the writ be 
removed, when there is no proceſſus entered ? and that failing, all 
falls; and beſides it is merely for delay of juſtice, Mar. 140. 
pl. 212. Mich. 17 Car. Dale v. Worthy. 

A writ of 39. A writ of error bearing tefle before judgment is good, as 18 
error tk the book of 1 E. 5. 4. becauſe in that caſe the foundation of the 
before the Writ ſtands good, and it is the uſual courſe of practice for the pre- 
judgment venting and ſuperſeding of execution; agreed per Curiam. 
$0 Mar. 140. pl. 212. Mich. 17 Car. Dale v. Worthy. | 


good to re- 
move the record, io as judgment be given before the return of it; per Cur, Vent. 255. Hil, 
a5 & 25 Car. 2. B. R. Baker v. Bulttrode. 

Fzagment, whenever it is entered, bas relatien to the day in Ban}, viz. the firſt day of the term ; 5 
bara eilt of error returnable after will remove the record, whenever the judgment is entered. it 
Hale Cz. J. Mod. 112. pl. 9. Paſch. 26 Car. 2. B. R. Anon. 


40. A writ of error may be brought before the aurit F inquiry il 
returned in au cectment; for in that action the judgment is com- 
[ 512 J plete at the common law before it is returned; for the judgment 
is only to gain poſſeſſion. And // it is in a writ of dr. but in 
treſpaſs, where damages only are ta be recovered, the judgment 19 
not complete till the writ of inquiry is returned, nor can be made 
up before, as in this caſe it may; but here being no complete 
judgment entered, there being no capias which ought to be in al 
actions quare vi & armis, that the king may have his fine, which 
he cannot otherwiſe have if the party docs not proceed in his writ 
of inquiry, the writ of error is brought too ſoon, and plaintif 
may proceed to execution in C. B. becauſe the complete record 1 
not here; per Roll Ch. J. and bid them adviſe what to do in C. B. 
for it is miſchievous either way. Sty. 109. Trin. 24 Car. B. R. 
Glide v. Dudeney. | 

41. Error returnable the ſame term in which judgment was given, 
is good when the record is removed; per Twiſden J. Sid. 104. 
Hill. 14 & 15 Car. 2. B. R. 

42. Defendants in indifment in B. R. were ſound guilty, and 
after view judgment there, brought writ of error there, but upon 
ſearch oi the roll there was only judgment entered quad captatirs 
and therefore the Court directed that the writ of error thall 7 


be allmoed till the defendants come in proper perſon, and in the interim 
proceſs ſhall be made againſt them to come in to hear their judg- 


ments. Sid. 208. pl. 2. Trin. 16 Car. 2. B. R. The King v. 
Cornwall & Ux." 


512 


43. Hale ſaid, that about three years ſince at Norfolk aſſizes, 


the defendant in an indictment of barretry brought a writ of error teſte 
before the afſizes, and it was diſallowed, becauſe if ſuch practice 
ſhould obtain it would diſappoint all the proceedings at the 
aſſizes. Vent. 255. Hill. 25 & 26 Car. 2. B. R. in cafe of Baker 
v. Bulſtrode. | 

19. A writ of error will lie on a judgment in ejedtment quod 
recuperet, & c. before a writ of inquiry executed, for that is only as to 
the damages; per Holt Ch. J. Carth. 205. Hill. 3 W. & NM. 
in B. R. ; 

44. 10 J. 3. cap. 14. ,. 1. No fine or common recovery, nor any 
judgment in any real or perſonal action, ſhall be reverſed er avaided for 
error, unleſs the writ of error, or ſuit for the reverſng ſuch fine, reco- 
very, or judgment, be brought and praſecuted with effeft within 20 
gears after ſuch fine levied, or ſuch recovery ſuffered, or judgment 
ſigned or entered of record. | | 

45. Error of a judgment in debt vpn a bond in C. B. and the 
error aſſigned was, that it was a bond for appearance taken by the 
plaintiff colore officit, and it was no where faid that the plaintiff was 
a ſheriff, but only that he took the bond, per nomen wvicecom”. Holt 
nid, then you thould have pleaded the ſtatute and that matter, 
and now you are too late, and judgment was athrmed. 12 Mod. 634. 
Hill. 13 W. 3. Jones v. Sweetapple. 


(N) Zhou the Writ ſhall be brought. 


LI. JF a writ of error be brought in this manner, videclicet, this 

is directed to Sir Fdward Littleten, (he being then chief jure 
de Banco,) to certify a judgment in quereia, gue fuit cram wobis et 
focus veſtris where it was before Sir fahn Tinch, then chief juſtice, 
the predecefſor of Sir Edward Littleton is, this writ ſhall abate. Tr. 
16 Car. B. R. between Lowszs and WeBBLF, adjudged per 


Curiam.)] 


2. Soif a writ of error be directed 4e Oliver St. John, he being 
chief uſtice de Banco, to certify a judgment in querelà, que fuit 
coram vobis et focus veſtris, where it was before Edmund Reeves 
and fociis ſuis, there not being then any chief juſtice ;, this is not good, 
but the writ ſhall abate. Hill. 1649. Several writs abated for 
this cauſe.) 

3. But if a writ of error be directed do Peter Phenſort, to certify 
a judgment in loquela quz fuit coram vohis & focus veſtris, 
where it appears by the record that i was held coram Edmund) 
Reeves et Petro Pheaſant, this is a good writz for though in the 
return Edmund Reeves is ſirſt named, yet this is well enough, 
Mmalmuch as Peter Pheaſant is alſo named, and it does not appear 


Qq2 - which 


(5:3 3 


1499 — 
* 


— — ew — 


— —ͤ—ͤ— —— 3 2 2 
of wa 
235 
4 


— — 
© 


3 — 
. — — 


3 re 
N as — - 
=_ 
CO SOA „„ 


—— AY Gon wu ea 
”*- * 0 


« = 
* 


* 
$2 


313 


Str. 183. 
1 
> 

JOTNATUT, — 
Ibid. 203, 
304. S. C. 
and the 
Wr:t was 


abated, 


In ſuch 
caſe he need 
not ſhe 

in what 
action it 
was, per 


Coke Ch. J. 


2Buift.212. 
Patch. 12 
Tac. Oſborn 
v. Make- 
burne S. P. 
exict!y, and 
the wile 


Error. 


which of them was the eldeſt. Hill. 1649. between CLARKE ax 
SPRIGG adjudged. Intratur P. 1649. Rot. 458.) 
LA. If a writ of error be directed to the mayor, aldermen, and 


recorder of Lanceſion in Cornubia, and the record is certified by the 


mayor, aldermen, and deputy-recorder, the court being hel by letters 
patents, this 1s not well certified, inaſmuch that this ought to be 
certified in the name of the judges of the Court; and it does nx 
appear that the recorder had pogver ta make a deputy by the faid 
letters patents. Hill. 1649. between SyRyYE AND MILL, ad- 
judged, and the writ abated accordingly. Intratur P. 1649. 
Rot. 208.) 

5. In a writ of error to reverſe an outlawry, it is not mentioned af 
wheſe ſuit he was outlawed, ner in what action, and yet held good, 
becauſe of the many precedents. 4 Rep. 93. b. cites. 4 E. 4. 44. 
Paiton's caſe. | | 


Roll. Rep. 22. cites 8. © 


6. But in the principal caſe where the writ of error was 
brought to remove a judgment in quadam loquela by writ of cer- 
tain land and paſture, and ſhews not in what action this plea was, 
the Court for that reaſon 2djudged, that the writ ſhould abate, 
Roll. Rep. 22. pl. 27. Paſch. 12 Jac. B. R. Watſon v. Bernard. 


Court were clear of opinion that it ought always to be ſhewn in what action the judgment was given, 


and for juch omiſſion the writ of error was quaihed., 
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7. A writ of error directed to the Chief Fiſtice de Banco upon 2 
judgment given in a quare impedit by judees of affize, and held 
good; and the plaintiff in error had a ſuperſedeas, viz. non mo- 
leſtandum to the metropolitan to ſurceate execution until the 
error was diſcuſſed, and this iſſued out of the Common Pleas, and 
the defendants ſued a ſcire facias quare executio non, &c. againſt 
the biſhop and incumbent; at the return whereof the plaintiff 
came and aſſigned his errors. Dyer, 76. b. 77. a. Mich. 6 E. 6. 
Henſloe v. Keble. | 

8. A writof error was brought direfed to Sir A. Brown Ch. J. 
of C. B. but before the return of the writ Sir A. was removed, and 
Sir F. Dyer made Ch. F. there, this was held ill, and the plain- 
tiff was forced to bring a new writ of error de recordo quod 
coram vobis reſidet. D. 173. b. pl. 16. Mich. 1 & 2 Eliz. Kirk 
v. Parrott. 

9. When a writ of error is brought to reverſe a fine, there 
muſt be one writ ſent to the Ch. Fuſtice de Banco, another to the 
euflcs brevium to certify tranſcriptum pedis finis cum omnibus 
eundem finem tangen'; and another 7 the chirsgrapher to certify 
tranſcriptum notæ finis. 5 Rep. 39. a. b. Trin. 34 Eliz, B. R. 
Tey's caſe. | 

10. If an aſſiſe be ſummoned before the juffices of afſiſe, and they are 
after removed, and the chief juflice of B. and another juſtice, are 
made juſtices of aſſiſe in the ſame county, and the aſſiſe is taken befare 
them, and propter difficultatem adjourned into B. and judgment there 
given for the plaintiff, and a writ of error is directed to the fame 
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Ch. 7. before whom the aſſiſe paſted, reciting the aſſiſe ſummoned 
before the juſtices of aſſiſe by name; & poſtmodum capt? be- 
fore the Ch. J. &c. but does not recite how the aſſiſe came in B. 
viz. by adjournment or otherwiſe, this writ of error is not good, 
ſor as it took notice of the change of the juſtices, a fortiori it 
eught to take notice of the adjournment, for by that both the judges 
and court were changed. Yelv. 3. Paſch. 44 Eliz. Ld. Crom- 
well v. Andrews. Adjudged per totam Curiam againſt the 
opinion of all the curſitors ; but Yelv. 6. in the ſame caſe it was 
adiud:ed that the record was removed by this bad 4writ, and that the 
party might have a new writ de records quod coram nobis reſidet. 
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the writ 
was not 
good tor 
that reaſon, 
and that it 
ſhould 
abate; but 
Fenner e 
Cntra. And 
though in 

5 E. 6. D. 
76. b. 77. 
a. Pl. 3a, 
&c. Mich. 
6 E. 6. 
Henſlow and 


Stanby v. Keb'e.] where a judgment was in quære impedit before the juſtices of niſi prius, by the 


ſtatute of Weſtm. 2. 


and error thereof being brought, exception was taken, becauſe he dyes not thew 


in the writ where the jungment was, and yet held to be good; for there the record began, and remained 
in the Common Bench, and where the judgment was, was not material; but in this caſe, the record 
was not at flit in the Common bench, and therefore he ought to thew how it came thither. And 
Gaudy ſaid, wiicn the record begins in one place, and is finiſhed in another, there of neceflity in a writ 
of error, the proceedings in b th places ought to be mentioned. 

And Velv. 3. a diverſity was taken between the caſe of an aſſiſe, and a quare impedit ; for the aſſiſe 
ouzht to be comme ced originally before the juſtices of aſſiſe, and fo by preſumption and intendment, 
judgment given aiſo before them, and not in C. B. unleſs upon adjournment; ans the:erore if judgment 
be given ln ©; fe ought to be apprized certainly how the record of aiſiſe came into C. B. But in 
error to remove a record of a quare impedit the writ is not of ſuch preciſe form, becauſe the action ori- 
ginally commenced before the juſtices of C. B. and by intendment judgment given there, though by the 


ſtatute to avoid a lapſe judgment may be given before the juſtices of aſſiſe. 


17. In the 5 E. 6. where judgment in a quære impedit by the 
ſtatute of Weſtm. 2. was given by 7u/tices of niſi privs, and a writ 
ef error thereif brought without ſhewing where the judgment æuat given, 
it was held good; for the record beginning and remaining in 
C. B. it was held not material where the judgment was given, 
per Curiam; and Gawdy ſaid, when the record begins in one 
place, and is finiſhed in another, there of neceſſity in a writ of 
error the proceedings in both places ought to be mentioned. 
Cro. E. 891, 892. pl. 8. Paſch. 44 Eliz. in Ld. CromwelPs cafe. 

12. Error brought as cgſen and heir of GC. earl of Devon to reverſe 
a fine levied by the ſaid earl, and errors were aſſigned, and a ſcire 
facias ad audiend. errores, but he does nt ſhew either in the 
writ of error or in the ſci fa. how he is his couſin. Reſolved it was 
good enough without ſthewing the ſame in any ot the faid writs, 
for the one is but a commiſſion to hear the errors, and needs not 
ſuch certainty ; and the other is but a writ founded thereupon, 
and therefore how coin, need not be fhewwed in them. Cro. J. 160. 
pl. 15. Paſch. 5 Jac. B. R. Champernoon v. Godolphin. 

13. Nor is it requiſite that the title be ſberued therein, unleſs it be 
in a ſpecial caſe varying from the common courſe; as where an 
eſpecial heir in tail brings a writ of error, or he in the remainder, be- 
cauſe he is to entitle himſelf, he ought de ſheav ſpecially how couſin, or 
how he has the remainder, but otherwite not. And although in 
ſome writs it is ſhewn how coulin, as in VENNER's CASE, and is 
good enough, yet it is not of neceſſity; and tae omitting thereof 
is no cauſe of abating the writ. Cro. J. 161. Paſch. 5 Jac. B. R. 
in caſe of Champernoon v. Godolphin, 
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God. 248. 
1. 235. 
Hey don's 
caſe. 8. C. 
& S. P. and 
Crook 

ag reed with 
Dozeridge, 
but Haugh- 
ton and 
Coke Cn. J. 
E Coats. 


Error. 


14. If a writ of error be brought hen a judgment in an aſſiẽ 
capt” coram F. Fleming nuper capital” juſticiar” ad placita, & J. Do- 
deridge “ uno juſticiar” ad placita coram nobis tenend' aſſignat 
juſticiar' noſtris ad aſſiſas, this writ is naught, for there was no 
ſuch record before Fleming juſticiar' ad placita, the words coram 
nobis tenend' aſſignat' being omitted, and thoſe after Doderidge 
cannot refer to the firſt 3 adjudged per Curiam præter Doderidge. 
Cro. J. 341. pl. 7. Paſch. 12 Jac. Sir Chriſtopher Heyden v. 
Godfalve, | 

15. A writ of error was brought in records & proceſu aſſiſe, c. 
inter A. and B. fummenit', exception was taken becauſe he did net 


Beco which 4as plaintiff and which defendant in the writ of error, 


Vert. 129, 
Guy v. A- 
dams, S. C. 
but S. P. 
does not 

BP PCar ,- 
S. C. cited 
as held ac- 
cordingiy. 
2 L. Raym 


Rep. 1400. 


nor in the aſſiſe; ſed non allocatur, becauſe the precedents are 
both ways. Cro. J. 341. Paſch. 12 Jac. Heyden v. Codſalve. 

16. A writ of error was brought 75 remove a record in curiæ ma- 
nerii de Cuitinby, where the recerd was in curia cuſtedum libertatis 
Angliz authoritate parliamenti de Cuttinghy. It was moved that 
here was a variance between the writ and the record; but per 
Roll there 1s no direct oppoſition between them, for they both 
may ſtand together, and though de facto it is the court of the 
lord of the manor, yet virtually and in dignity it is the court of 
the * Sty. 344. Mich. 165 2. Reckwith v. Moyle. 

7. Writ of error t certify ihe record of a plaint held before the 
mayer and aldermen, and the mayor and conſtables of the ſtaple of 
BEriſt2l, and alf5 before the ſheriffs and bailifjs, mayor and commonalty 
of the ſaid city, &c. and this was irected to them & eorum cuilibet, 
and the record certified was only by the fheriffs and bailiffs ; but 
adjudzed to be well, for that it inall be taken diſtributively, viz. 
that the record of a judgment, upon a plaint held before the 
ſaid officers or either or any of them, ſhould be certified; and 
judgment was athrmed. 2 Sand. 291. Hill. 22 & 23 Car. 2. 
Gay v. Adams. 


(O) Mat ſhall be a Removal of a Record. 


LT. FF 2 writ of error be brought in Banco Regis #9 remove a reco- 

very of te mano of M. in M. cum pertinentiis, where tht 
record of the recovery tis of the manor of M. cum pertinentiis, yet 
the record is well removed. Co. 3. Marquis of Wincheſter, 2. 
a judged per Curiam, for upon ſuch writ the recovery is 
revericd. ] : 

2. Det was brought by F. againſt E. feme and executrix of J. N. 
nd he recovered, and ſhe brought writ of error and removed the 
and the writ made memian of record between the feme and 

}- i. ite teffator, and nat between the feme and F. awho recovered, 

tt was doubted where the record remains, and the opinion 
as that it is in B. R. becauſe the roll in C. B. makes mention 
dat it is removed; quiere; for per Babb. it may be amended; 
auære ince. Pr. Error, pl. 5. Cites 9 II. 6. 4. 


- 


TCCO 


J- In 


. . . „pl. 76. 
"Io only ſhall be removed in Banco Regis, becauſe if the re- 3 c. 


Error, 5157 


3. In partition the judgment was, quod fiat partitio, but before the — Raym. 
inal judgment Was given a writ of error was brought, and it was r 
held that the record was not removed for that cauſe, whereupon Ranow.s.C, 
the writ of error was quaſhed. 3 Salk. 145. pl. 2. Mich. red ac- 
12 W. 3. B. R. Finch v. Renew. _ 
4. A judgment in C. B. given after the return of a writ of 
error is not removed, and nul tiel record may be pleaded to a fcire 
fac. quare executio non brought upon it to compel the plaintiff to 
aſſign errors. 2 Ld. Raym. Rep. 1179. Trin. 4 Ann. B. R. 
Wilſon v. Ingoldſby. 
5. One of the defendants brings a writ of error without the other, . 516 J 
though the writ ſhall be quaſhed, the record is removed. 2 Ld. 


Raym. Rep. 1403. Trin. 11 Geo. Ginger v. Cowper. 


(P) Record removed. 


What Thing ſhall be removed thereby. 


II. JF a writ of error upon any judgment but a fine be brought in —_ 


B. R. the record itſelf ſhall be removed there, and not the cites S. C. 
copy only. 22 E. 3. 6. per Thorpe. 40 Aſſ. 29.) 
[2. In a writ of error »p9n a fine levied in Banco the frau- I Fitzh-Er- 


cord itſelf ſhould be removed, there is no chirographer in Banco Br. 
Regis to engroſs it, and then no quid juris clamat could be a 
brought if it ſhould be affirmed there, for this lies only in Banco g Cue 
and does not lie there, and this ſhall not be removed out of the fully. 
King's Bench after it comes there. + 21 E. 3. 24. © 22 E. 3. 6. 4 7 1 
ad} udged, ] | I » 4 ; 


S. C.. P. by Coke Ch. J. Godb. 248. Paſch. 12 Jac. B. R. 


[3- But if in B. R. they conceive the fine is 70 be reverſed, they - 
may || ſend for the note itſelf and reverſe it. 21 E. 3. 24. D. y. | *** 353 


Ma. 89. 4.] | Fiteh. Er- 


ror, pl. 76. cites 8. C,——— Fitzh. Protection, pl. 62. cites S. C. 


[4- Where they may ſend a writ to the treaſurer and chamber- Fitzh. Re. 


lains to draw the fine off the file. 22 E. 3. 6. adjudged.) 2 I ap 


and ſays vide 30 Aſſ. and 16 E. 3. 


[S. If a writ of error be brought in B. R. upon a fine levied Br. Parol 
in the huſtings of Oxford, the record itſelf ſhall be removed. , bers. 


pl. 6. cites 

50 Aſſ. 9.J 2 
; | r. Conu- 

a ; ſance, pl. 61. cite: S. C. 


T6. If a writ of error be brought in Banco Regis e reverſe a When a 
Judgment given in Banco, the criginal ſhall not be removed if it be , 


£2 ror is 
Qus not 
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2 not by ſpecial matter, as if error be aſſigned in the original. 
the Court 


ſaid that 24 E. 3. 24. b. ] 

there is no occaſion to bring it into B. R. but only the record, and the ori incl writ, and the warant of 
attorney, and not the eiloin roll, unleſs diminution be Aleged. Br. Error, pl. 138. cites 1 H. 7. 21. 
. Error, pl. 10. cites S. C. 


7. If a writ of error be b-2ug4t B. R. upon a judgment in 
an inferior court againſt the pl. ict, 4. there the Court may reverſe the 
judgment, though the original be not removed, no error being 
aſſigned in the original, for this is removed but to ſue here upon 
the fame original. 37 AM. 5. adjudged.) 

_ Error, [8. If a writ of error be brught in B. R. upon a judgment in 
Pen ]reland, the original ſhall not be removed. 37 Aſſ. 5.] 

S. C. cited 2 Buiſt, 163. = it is only a tranſcript which is ſent hither, becauie it muſt come 
® over the fea, and {> in danger of being loſt; Alg. Quod fuit concetſum, per Coke and Dudericge, 


Noi. Rep. 17. 14 h. 12 Jac. B. R. Cꝛo. J. 535+ S. P. per Cur. Paſch. 17 Jac. pl. 19. in 
the Biſhop of Ofary*: caſe, | 
*1 $893 } | 


9. Upon a writ of error in parliament upen a judgment in B. R. 


the roll in «which the retord is (al be brought into parhament by 


the chief juſtice himſelf. 22 E. 3. 3.] 


Same Cafe: io. When a writ of error is brought in parliament upon a 


ce 
NN 2 judgment given in B. R. the chief jultice de B. R. ſhall carry 


was anſwer- with him in parliament he whvle rall, in which is contained the 


ed, Hat it is plea and proceſs in which the error is ſuppsſed, and there ſhall leave 
a. Tre Pa- P * * . . 
fie of the 4 7rar/cript of the record in which the error is aſſigned, and ſhall 


parlament carry in B. R. the rell utfelf, becauſe the roll concerns other 
Os . matters, &c. and for that if the judgment be afſfirmed the court 
nz or the Of B. R. may proceed upon the record there to grant execution, 
ohe. — and therefore if the record itfetf ſhould be removed, and judg- 
2 17 — ment there affirmed, and the parliament be diſſolved, there could 

— not be any proceedings thereupon to have execution. 1 H. 7. 19. 


pl. 7 

2 Buift, GY D. 23 El. 375 19.0 

§. 5.— 

Ibid. 173. ſame cafes cited, and 10 H. 6. 4 Inſt, 27. cap. 1. S. P. and that after the tranſcript 
is examined, the Ch. J. carries back the record itielf into B. R. | 


11. A writ of error in all caſes {except the caſe of a fire ) re- 
moves the record; for it takes it out of the inferior court to the 
ſuperior. In ihe * of a fine, tranſcript only is removed upon 
the writ of error. Jenk. 31. pl. 61. cites 26 Aſſ. 24. 

S. C. cited 12. The Common Bench upon a writ of error does not ſend but 
eee the tranſcript of the writ and record, and not the original itſelf; 
5 per Knivet, Br. Error, pl. 127. cites 34 Aſſ. 7. 

13. But ancient demeſne, franc hiſe, and juſtices of aſſiſe, upon writ 
of error, ſend the original writ and record itſelf, and not the tran- 
ſcript ; per Knivet. Br. Ibid. 

14. But by 37 Aſſ. 5. Iretund does not ſend the original itſelt, 

but the tranſcript ; per Finch. there. Br. Ibid. 

15. Upon a writ of error the record itſelf ſhall be removed, 
and not a tranſcript of the record, for hn the tranſcript error 
cannot be affi gned, unleſs it be in a writ of error ſued upon the 
tranſcript of a fine, that errors may be alligned upon the tranſcript 

0 


Error. 


of the note of the fine; and if the juſtices think that this is 
error then tliey ſhall ſend for the note of the fine and reverſe it, 
F. N. B. 20. (F). 

106. By the writ of error all is certified which ic with the Ch. J. 
of C. B. which is only the body of the record; but the original 
and judicial writs remain with the cuſtas brevium, and other 
officers, which are never certified but where error is aſſigned 
for want of them. Cro. E. 84. Hill. 30 Eliz. B. R. in caſe of 
Robſert v. Andrews. | 

17. In cafe of error upon inditments to reverſe them the body of 
the record itſelf is to be removed, and a tranſcript of it is not ſuffi- 
cient; per Williams J.; and per Fleming Ch. J. if the error be 
aſſgned in the outlawory, only diminution may be alleged, there 
being only a tranſcript of the record, but if the errors be afſigned 
upon the outlawry, and alſo upon the body of the indiAment, here in 
this caſe the body of the record ought to be removed, and to 
be in court, and a tranſcript is not ſuſhcient, and ſo it was 
in this caſe, and therefore by the rule of the Court, a certiorari 
was granted to remove the record itſelf, and that afterwards 
diminution may be alleged. Bulſt. 181. Paſch. 10 Jac. B. R. 
Baker v. Baker. 

18. A writ of error lies in parliament upon the tranſcript of 
the record, without bringing the record into parliament, for the 
parliament is holden at the king's pleaſure, and may be diſſolved 
before the errors are diſcuſſed, and ſo the record ittelf cannot be 


brought here again, becauſe the parhament, which is a higher 


court, was once poſſeſſed of it; agreed per tot. Cur. Godb. 247. 
pl. 345. Paſch. 12 Jac. B. R. and cites 8 H. 5. Error, 88. 

19. The uſual form of all writs of error 1s to certify recordum & 
proceſſum, and yet they do only certify the declaration and the pleas 
omitting the writs. And the record ſhall be intended the prin- 
cipal record, and not the. writ and proceſs. Bridgm. 57. Hill. 
12 Jac. cites 11 Rep. Metcalf's caſe, and the words of the writ 
of error, „ {i judicium inde redditum fit” ſhall be taken to be 
the principal judgment. 

20. There is no difference betzveen a writ of errar upon a fine, and 
upon anther judgment; for where it is brought J reverſe a fine 
the tranſcript of record is only removed ; for none can have the record 
of the fine but C. B. But otherwiſe it is where the writ of error 
is to reverſe another record there; and yet in both caſes the re- 
cord or roll in C. B. is not ſent out of C. B. for it remains there, 
but the difference is in the entering of them ; for when the writ 
of error is brought to remove the record out of C. B. into B. R. 
the entry is „“ mittitur tranſcriptum recordi.“ Per Ley Ch. J. 
2 Roll. Rep. 253. [233-] Trin. 19 Jac. B. R. 

21. A writ of error was brought upon t2v9 judgments given in 
en inferior court, and they returned tao records betaween the ſame parties, 
but it ſeems not thoſe which the plaintiff intended, and this was 
complained of to the Court; and it appeared that 2%, which the 
Plaintiſf brought his zurit of error upon, were not determined ; for wwrits 
ef inquiry of damages qwere returned, but no Judgments entered. Per 

Curiam, 
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Sid. 466. 
pl. 1. Bri- 
dier v. Tho- 
mis, S. C. 
ſays that 
there were 
four cauſes 
between the 
ſame parties, 
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518 Error. 
an the Curiam, if there be divers records between the ſame parties, tlie 


ain if . . : , 
en jthe inferior court may remove which they pleaſe, they being war- 


Reward to Tanted by the writ ſo to do; and here was an omiſſion in the 
eerticy the plaintiff, that he did not ſee that judgment was entered; for after 


two lalt 1 : 20 
ble, but 2 Writ of inquiry of damages returned, the Court is to give judg- 


be certified ment at the prayer of either party, and not without. Vent. 96. 
the two Mich. 22 Car. 2. B. R. Prydyerd v. Thomas. 

firit, and ; 

omitted entering judgments in the laſt till the return of the writ of error was paſt, And per Twiſden If 
in ſuch caſe the ſteward may certify which he pleaſes without any contempt ; but in cafe no judgment 
was given before the return he may return the ſpecial matter, viz. that the writ of error was returnable 
Cuch a day, before which no judgment was. Raym. 189. Rinch's cale, S. C. reſolved accord. 
ingly, and that the ſteward could not certify the two laſt, becauſe no judgment was given upon them, 
And the writ of error commands to certify fi judicium redditum fit, and the defendant might have 
belped this by moving the court below, after coſts taxed, to have judgment entered in the two laſt ac- 
tons as well as the plaintiff; for judgment ought to have been given at the requeſt of either party, and 
ſo the conte: npt was diſcharged. h Ha 


22. In an action of 2 brought 19 the huſtings in London, 
there avas 2 verdict for the plaintiff, which being after quaſhed for 
the inſuffciency, and a new venire awarded, whereupon a verdict 
bas given for the defendant, and judgment for him, and a writ of 
error being thereupon brought before ſpecial commiſſhoners, it was 
reſolved that the firft verdict ſhould be certified in the record, becauſe 
it wwas not ſet aſide, for that the jurors had found avainft evidences, or 
for any undue practice or misfeaſance of the parties, but only for the 
inſufhciency thereof in point of law, which the Court had ad- 
judged upon the verdict appearing before them upon record. 
2 Saund. 254. Mich. 22 Car. 2. Green v. Cole. 

[ 519] 23. If the record varies from the writ of error, yet the inferior 
court ought to remove it. Vent. 97. in a nota Mich. 22 Car. 2. 
B. R. : ; | 
24. In debt upon a record in an inferior court, if the defendant 
pleads nul tiel record, they ſnall certify only tenorem recordt, and 
grant execution afterwards. Vent. 212. Paſch. 24 Car. 2. B. K. 
« Ye!v.11s _— . . 
E It is the true record which comes here out of Ireland, and 
8. P. and it not the tranſcript, but * when it comes here it is the true record, 
35 no ovjec- and not before, and ht which is in Ireland ceaſes to be a record: 
eee and /o it is of a record of C. B. that comes hither by writ of 
the tran. error; per Holt Ch. J. 12 Mod. 255, Mich. 10 W. 3. B. R. 
ſcript r Coot v. Linch. 
ſcar of the 
perl of the fea, for one might object in the ſame manner, that upon error in C. B. the tranſcript 
only is removed hither for fear it ſhould be burnt or loft before it comes into B. R. But in fact, when 
the record in bath caſes arrives here, then it is the true record, and not before z and that which is in 


Ireland or C. B. ceafes to be the record; per Holt Ch. J. Ld. Raym, Rep. 427. Hill. 10 W. 3+ 
©oct v. Linch. 


Error. 


(Q) RQuod coram vobis reſidet. 
When a Writ of Error ſhall abate. 


In what Caſes the Record is ſo removed, that this 
Writ lies. 


Cr. JF a record be removed by writ of error out of one court 

into another, if the writ of error be abated the plaintiff 
may have a ſpecial writ of error quod coram vobis reſidet, &c. 
3 H. 6. 3. 20.] 


C2. If the writ of error be diſagreeable to the record the judg- 
ment or otherwiſe bad, yet if the record be removed by it, another 
writ quod coram vobis refidet lies. M. 3 Ja. B. R. per Cu- 
riam. ) 

[3. If the writ of error mentions the judgment to be in loquela 
inter A. and two others, where it was between A. and the two 
_ perſons, and another perſon alſo nat named, the writ ſhall abate, 
and the record is not removed to have a writ of error, quod coram 
vobis reſidet, but he ought to have a new writ. P. 1649. ad- 
judged in a writ of error. Intratur M. 23 Car. B. R. Rot. 242. 
between WorGoN AND KrpuIN, and the like judgment given the 
ſame term between Hacker AND WHATTN, where the writ of 
error mentians five, and the loguela <vas betaueen ſeven, ſo two of 
them were not named.) 

[4. If the addition of the myſfery of one of the parties be miſtaken 
in the writ of error, by which it abates, the record is not re- 
moved ſo as to have a writ of error quod coram vobis reſidet; 
as if the plaintiff in the firſt action be named A. B. de London, 
citizen and /adler, and the writ of error is to * remove a record in 
loquela inter A. B. de London, citizen and alter, &c. the record 
15 not removed by this, but thall abate, and a new writ of error 
ſhall be awarded de novo. D. 1 El. 173. 16.] 

[5 If the writ of error bates for miſtake of the name of either party, 
there no writ of error quod coram, &c. lies, for that the record is 
not removed thereby. 9 H. 6. 4.] 


Ln 


[6. As if F. recovers in debt againſt the executor of B. and the exe- 
eutor brings a writ of error of a record between the executor and B. the 
telator, where it ſhould be between the executor and F. by which 
it abates, no writ quod coram, &c. lies, for that the record is not 
removed. 9 H. 6. 4.] 

(7. If a man 3 Fac. ſues a writ of error to reverſe a judgment 
given in the time of queen Eliz. and the writ is judicium redditum in 
cr ugſera, by which is intended in the time of king James, (in 
whoſe time the writ of error is brought), for which the writ is 

abated, 


a 


Br, Error, 
pl. 4. cites 
Fitzh. Re- 
cord, pl. 16. 
cites S. C. 


* Fol. 754 


[ 520] 
Br. Error, 
pl. 5. cites 
3. Com 
Fitzh. Er- 
ror, pl. 21 
cites S. C. 


Br. Error, 
pl. 5. cites 
S. C.— 
Fitzh. Er- 
ror, pl. 21. 
cite S. C. 


Error. 


abated, it ſeems that he cannot have a writ quod coram vobis re- 
ſidet, but ought to have a new writ of error, for the record is not 
removed, for there is not any ſuch court mentioned. M. 3 Ja. 
B. R. Dubitatur. ] | 
5 N [8. If jrdomernt be given in an. account .qued computet, and before 
cafe, S. C. be ſecond judgment a writ of error is brought in B. N. where the 
&S.P. writ is abated, becauſe it does not lie before the fecond judg— 
unanimouſly ment, the record is not removed by this; for the writ com— 
reſolved. | IP 3 . 
Ron. manded them to ſend the record, ſi judicium inde redditum fit, 
Rep. 33, 34 · but no judgment was given here, upon which the writ of error 
+ <a hes thereupon, M. 12 Ja. B. R. between Woop aN MertcaLr, 
=. per Coles | | 
Br. Error, [g. This writ may be awarded by the Court, in which the record 
- ee it returned. 3 H. 6. 3. 26. 
Fitzh. Record. pl. 16. cites S. C. 


ro. J. 382. fro. If judgment be given againſt J. S. in B. R. and he and his 
. [coma bail bring a writ ot error in Camera Scaccarit, which is of a record 
Deverton, between J. S. and the bail, &c. this does not remove the record, 
S. C. in ne becauſe the bail are not parties to the record. H. 13 Ja. B. R. be- 


Fab tween VERTEN AND SIR JAMES SANDELOE. ] 


and S. P. he'd accordingly. Roll. Rep. 294. pl. 9. S. C. and S. P. held accor dingly by Coke 
ane Hzughton. Hob. 72. pl. 85. Foreſt v. Sandland, S. C. adjudgei. 


ro. C. 812. [II. If the bail bring a Torit of error as awell upon the principal 


po 5: ne judgment as in the judgment again them pan a judgment in Banco, 
&--ub:es, and Or in an inferior court, and the writ abates, becauſe it does not 
would a4. lie upon the principal judgment, it feems the principal judgment 
dcr e dal is not removed by this, but it fecms that the judgment againſt 
micht have the bail is removed, ſo that the bail may have a writ of error quod 


a wilt of , Coram vobis reſidet. M. 15 Car. B. R. between WILLIAus AND 
ern? 2%. WORRAL z a doubt among the juſtices.) 


coram v© bis 
relicet. Mich. 15 Car. B. R. Anon. Lev, 137. Trin. 16 Car. B. R. Atherton v. Hole, 
S. P. adjornatur; but Twiſden J. cited Hill. 21 Car. B. R. Rot. 217. that by writ of error brought 
by the bail the judgment againſt him only may be removed; but ſaid, that in the principal caſe, there 
being no judgment againſt the bail, nothing is removed, becauſe judgment againſt him is not yet given. 
Er. or in Boiton to reverſe a judgment given there upon a ſcite facias grounded upon a recognizance 
entered into by the defendant, as bail for one Towntend ac the ſuit of the plaintiff; the Court of Boſton 
en certify not only the judgment upon the ſcire facias, bur allo the principal judgment, and all pro- 
ceedings therein, and refolved good enough, becauſe if they ſhould certify only the judgment in the 
ſcite facias it could not well be underſtood by this Court, becauſe in inferior juriſdictions the e are not 
ſer=:2! rellz to enter the judgment for the principal, and another for the ſcite + facias, and another for the 
tail, ut all proceedings, as well a ainſt defendants as aga nit the bail, are entered (for the moſt part) 
in 2 book, and never entered at large, unleſs when a writ of eicor is brought, and then they make up 
an intite record, and not ctherwile z and judgment was affirmed. Raym. 431. Paſch. 33 Car. 2. B. R. 
Johnton v. J lor. 


t[ $21 } 


Ita. If a writ of error be br:ught in B. R. to reverſe a judgment 
given in Banco, aud in the writ the ſum of the damages in the firſt 
action is miſlaken, though a mittitur be entered upon the record upon 
the receipt f the writ of error, yet the record is not removed by it. 
H. 7 Ja. B. between STOCKER AND Kean, per Curiam. ] 

Poll. Pep. (13. If the judgment be given in Banco H of one fiug, and 
8 the writ of error brought tempore of aniher kin, and the writ of 
Jace B. R. crror be to remove a record in lequela qi fuit in curia nytra ; e 

13 (gram 


ram juſliciariis noſtris, et per breve noflrum, between the partie, Loyd ve 
and thereupon the record is certified in B. R. yet it is not removed 3. 3 4 
de Banco, ſo that no writ of error lies in B. R. quod coram vobis per Curiam, 


reſidet. D. I, 2. Ma. 106. 16.J _ 1s not 
; OJ, —— 


8 
Bridgm. 56. 8. C. & S. P. 


14. If the evrit of error mentions the judgment to be coram the See Sty. 131. 
eonſlable and bailiffs, and the record is, that it was coram the deputy — g 
conflable and ſuitors, and not the bailiffs, the record is not removed, tion taken 
but it ought to be abated, and a new writ of error to remove it, on the like 


. a 2 
P. 1649. between WORGAN AN KEDGWIN adjudged. Intratur M. 905.2 te 


23 Car, B. R, Rot. 241. ] Tomking 4. 
| Jourden, 
Curia adviſare vult. 


[15. If a writ of error be brought in B. R. in Hibernia, upon a 

judgment * given in Banco there, and upon this the firſt Judgment Fol. 755. 
i reverſed, upon which a writ of error is brought 111 B. R. in Eng- 2 
land upon the judgment given in Hibernia, and in this the judgment Seint. jo — 
given there reverſed, and that the judgment given in Banco in Hi- v. Comyn, 
bernia ſhall ſtand in its force ; if there be error in the judgment - hes: 4 
given in Banco in Hibernia, writ of error may be brought in B. R. 41, de 
in Hibernia [Anglia] in recordo quod coram vobis reſidet, though bate grant- 
the record itſelf is not removed, but only the tranſcript, for the <4 chat they 


. . ſhould have 
danger of the miſcarriage over the fea. Tr. 5 Ja. B. R. between , row 
CoMyN AND ST. JOHN, agrecd.] quod coram 

* vobis reſi- 


det, de bene eſe. 


[16. If a writ of error brought in Camera Scaccarit upon a judg- Cree Je 384, 
ment given in B. R. by the ſtatute of 27 El. be abated by death or |; + 29%” 


delow v. 
stherwiſe, it ſeems that no writ lies there quod coram vobis reſidet, Deverton, 
for upon this writ of error the record itſelf was not removed, but 5+ C. in the 


. Exchequer- 
only the tranſcript, and therefore he ought to have a new writ of chamber r. 


error. Dubitatur H. 13 Jac. B. R. between VERTON AND SIR folved ac- 


Jags SaxDELoE. Mich, 19 Jac. in Scaccario, adjudged per Ag 

Curiam.] 294. S. C. & 
S. P. per Coke and Haughton. Hob. 72. pl. 81. Foreſt v. Sandland, S. C. adjudged. 
Error coram vobis lies on affirmance of « fine in B. Re 1 Salk. 337. Winchurch v. Bel wood. 


18. If record be removed cut of this court of C. B. into B. R. by 
writ of error, and ſcire facias is brought againſt the party, and after 
the plaintiff in the ſcire facias is nonſuited, and the other brings ſcire 
facias to have execution, and the other ſhewws writ of error, quod penes 
ullos refidet and affigns errors, yet the other ought to have execution [| 522 ] 
without anſwering to the errors. Br. Faux Judgment, pl. 9. 
Cites 21 H. 6. 34. : : 
19. But if he will fir/t ſue writ of error and pray ſcire facias 
againſt the party, and after be nonſuited, there if the other ſues 
ſcire facias to have execution, the party who was nonſuited ſhall 
have writ of error quod coram vobis reſidet, and aſſign his er- 
ror, 


Error. 921 


f 
9 
f 


$22 Erevr, 
ror, contra in the fare facias. Br. Faux Judgment, pl. 9. Cites 
21 H. 6. 34- 
20. Aud ſo there ſeems a diver/ity where he ſues ſeire facias and 
ic nonſuited, and where he prays ſcire facias and dies not ſue it out, 
Br. Faux Judgment, pl. 9. cites 21 H. 6. 34. 
21. A writ of error is 6r94g/? of a judgment in the Excheguey 
before the Chancellor, Ld. Treaſurer, and two Chief Fuſlices, and 9 
terwards anther i brought, but nit quod cram webis refidet, becauſe 
the record is not remove out of the cu/?:dy of him who had it befare, 
but the record remains in the ſamc cultudy after the writ of error 
purchaſed as it was before. 3 Rep. 11. b. 15. b. Mich, 
26 & 27 Eliz. in Scacc. Sir William Herbert's caſe. 
Felv. 211. 22. If a writ of error be brought 7 remove a record before the bis 
"fac _ 4 Hb of Durham and eight others, and thereupon à record before the 
„ biſbop and nine others 1s removed, the record cannot be examined 
cord being upon this writ, but there cugrt 75 be a new ait de recordo quod 
1 2 coram vobis reiidet, Cro J. 224. pl. 14. Mich, 7 Jac, Odel v. 
. Morton. 
moved and 
remained there, 2 Ld. Raym. Rep. tec. cites S. C. that the terord was held to be well te. 
moved; for if the parties are righily named, any other variance wiil not hurt. 


Yely. 212. 23. But upon view of the record it appeared the writ 2was di- 
— OE * refted to the biſhop and eight others, and eight of them only certified, 
tat the an- and net the ninth, and it appeared not that he was dead or removed, 
* was not and therefore alſo the writ was held to be ill, &c. per Curiam, 
0 full as 8 * a "HAD A 

the com. Cro. J. 254. pl. 14. Mich. 7 Jac. Odell v. Morton. 

mand of the writ, and therefore ill, and the anſwer ought to be by ail, unleſs ſ me are dead after the 
Wit awarced, and it ſo, then it ought to appear by the anſwer of thole that are alive, 


24. A. brought a writ of error again? B. up:n a fine, upon which 
the tranſcript of the fine and proclamations are removed in Banco, and 
alcerwards A. is nonſuited; now another who has cauſe may have 
a writ of error quod coram vobis reſidet. 3 Le. 107. pl. 157. 
Trin. 26 Eliz. B. R. in caſe of Ragg v. Bowley, 

Cro. J. 62%. 25. "Lic plaintiff recovered in B. R. and the defęndant brought 
#4 1 a writ of error in the /xchequer<hamber, and after the record was 
wheel, S. C. Certified, the writ evas diſcontinued, and then the defendant brought 
adjudged og qurit of error cram wobts refudet, in the Fxchequer-chamber ; and 
— reſolved by all that it did not he, becauſe the writ of error is 
veral prece- - given by the ſtatute 27 Eliz, in a ſpecial manner, viz. either to af- 
dents were firm or reverſe the judgment, aud the execution thereof is re- 
* ferred to B. R. and therefore no coram yobis reſidet lies; but up- 
which the on a diſcontinuance or miſcontinuance, the tranſcript of the re- 


* cord is remanded to B. R. Jo. 14. pl. 16, Mich. 18 Jac, Polhil 
paſſe 3 
without de- V. Cate. 


bate. 


26. If a eurit of error dees abate ion the plea to the urit, and the 
recerd be bell removed, the party may have a nab awrit of error ram 
vsbit reſidet, & c. But if the record be not well removed, then the 
party ſhall not hayc a new writ of crror here; per — 

| 00. 


Crror. 
Godb. 375. pl. 463. Trin. 3 Car, B. R. Carliſle Dean and 


Chapter's caſe. 5 

* 27. Error was brought in the Exchequer- chamber of a judgment 
in a ſci. fa. by an executor to have execution of a debt recovered by teſta- 
r. The Court doubted whether this ſci. fa. being grounded on 
a judgment in an action of debt, be not within the equity of the 
ſtatute; 2dviſace vult. Cro. D. 286. pl. 32. Mich. 8 Car. B. R. 
Nevil v. South and Delabarre, | 

28. Where the Tit of error recites truly ile names of the parties 
to the action, the action ige, and the thing in demand, though the 
writ of error abates for other defects, a new writ of error de re- 


cordo quod coram vobis reſidet well lies. Jenk. 306. pl. 81. 
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Vel. 6. 
Trin. 44 
Eliz, B. Ro 
Cromwe'l 
v. Andrews, 
S. P. but if 


there is any miſtaking in the ſaid matters, it is otherwiſes 


29. Error to reverſe a judgment in C. B. in an action on the 
caſe; exception was taben that the record was not removed, the 
judgment in C. B. being given coram Petro Pheſaut, and the writ « 
error was to certify a record quod coram wobis reſidet; and the Court 
abated the writ of error for this exception. Sty. 183. Mich. 1649. 
Gilbert v. Marden. 


30. A brit of error quad coram wobis reſidet is, when a writ of 


error is brought to reverſe a judgment given in C. B. or other 
court, where the record was formerly removed into the court of 
B. R. and by reaſon of the death of the party, or for ſome other 
cauſes, reſts undetermined, by reaſon of the abatement of the for- 
mer writ of crror. Sty. 472. Mich. 1655. Anon. 

31. Where a writ of error abates, er is diſcontinued in Cam. Scace. 
the judgment is not again in B. R. till a remitlitur is entered; 
for without ſuch remittitur it cannot appeal to the court of B. R. 
but that the writ of error is ſtill pending in the Exchequer-cham- 
ber. 1 Salk. 261. pl. 1. Trin. 4 W. & M. in B. R. Howard v. 
Pitt. 


Show. 402. 
S. C. accord 
ingly.— 
Carth. 236. 
S. C. and 
per Cutiam, 
unlef: a re- 
mittitur is 
entered the 


plaintiff mutt ſue a ſcire facias. 


32. A writ of error coram vobis was brought, reciting the for- 
mer awrit to be returnable coram ncbis, qauhere it was in the time of the 
late queen as ⁊uell as of the king, and therefore was quaſhed. Bu? 
Holt Ch. J. ſaid, F the writ of error had been granted in the time 
of the king and queen, and then the queen had died, and then the re— 
cord had been brought into B. R. this had been ſuch a record as the 
coram nobis reſidet deſcribes. Ld. Raym. Rep. 151, 152. Hill. 
8 & 9 W. 3. Walker v. Stokoe. 

33. And Holt took t! diſtinction in Yely. 211. that where -e 
futt is to defeat a record, tlian the variance is fatal, &4t where the 
ſuit pres to ansther ccl/ateral matter, and not to deicat tne record, 
there it is otherwiſe. Ld. Raym. Rep. 152. in S. C. 

34. It lies nd judgment in B. R. for any error in the recerd, as 
want of an original, & c. or cone rning matters of fat, as nonage, 
death of the party: for error in fact is not the fault of the Court, 
therefore it may be determined by the judges when the record is 

11 before 


Carth, 367. 
S. C. the 
Court held 
that this 
werte was na 
warr:nt for 
the Court ts 
ptoceed up- 
on, and 


qu aſhed its 


Carth. 370. 
S. P. in 8. C. 


— HO 2 
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beſore them. 8 Mod. 317. Mich. 11 Geo. in a note there at the 
bottom of the page. 

35. Where a writ of error in this court abates by the death of the 
parties, another writ of error will lie quod coram vobis reſidet, but 
in no other caſe. 2 Barnard. Rep. 253. Paſch. 6 Geo. 2. B. R, 
Herne v. Buthel. | 


[524] (R) Who may aſign Error in the Thing. 
The Vouchee. 


Br, Error, ['t. YN a writ of error by the vouchee he may aſſign error which 


_ 39: cites was between the demandant and tenant. 8 H. 4. 3. b. becauſe 
Fi:zh. Er- the whole is upon one original.] 

ror, pl. 61. 

Cites S. C.— Jenk. 69. pl. 31. S. P. and cites S. C. and 9 H. 4. Is 

Jenk. 69. [2. S the Zenant may aſſign error between the demandant ang 
pl E -y the vouchee. Contra, 22 E. 4. 32.] 


and „ H. 4. 1 that the tenant cannot. The vouchee may have prejudice by this error, but the tenant 
eannot, becauſe he has recovered in value; if the tenant reverſes the judgment, the vouchee ſhall hase 
a ici. fac. to reſtore the value; if the vouchee preyaiis by means of the writ of error brought by the 
youchee, the tenant ſhall be reſtored. 


See (K) pl. To ſupra. 


Br. Error, 3. 5; the ſecond vonchee may aſſign error between the tenant and 


Uy _— the ſirſt vouchee. Contra, 8 H. 4. 5.] 


Fitzh. Error, pl. 61. cites . Go 


Fitzh. Er- [g. If the heir of the huſband brings a writ of error upen a judg- 
ror, Pl. e. nent given againſt him, being vcuchee in a writ of dowwer, he may 
des I» Co 2 
afſign error in the awhile proceſs. 8 H. 4. 5] 
(5. The vouchee may aſſign error in the judgment of the value 
againſt himſelf. 18 E. 3. 38. b.] 
Cro.E. 739 · [. If tenant in tail within age, being wouched in a common re- 


Pl 1 covery, appears by attorney where he ought to appear by guardian, 
B. R. Hol. he in remainder may afſign it for error, becauſe he is privy to the 


hand v. record in regard of his intere/?, and the appearance of the infant 

1 by attorney was void. II. 13 Ja. B. R. between HoLLAND AND 

accordingly LEE. ] | 

Per tot · Cur, 

Palm. 127 and 224. to 258. S. C. argued by counſel and the Court, and judgment accordingly. 

Bridem. 69. Holland v. Jackſon & al S. C. argued, but the writ abated by death of one of the 
laintiffs in error. —— Reli. Rep. 301 to 30g. S. C. Arg. ſcd adjornatur, and afterwards the writ abated 

- the death of one of the plaintiff;, —- — Mo. 622. pl. 8 50. S. C. but S. P. does not appear, — 

All. 75. S. C. cited by Hale, and tht the intire judgment was reverſed. See tit. Attorney (C). 

el. 4. and the notes there. 


(7. If A. recovers againſt three in a dum fuit infra etatem, and 
7709 of the tenants are within age, yet all may bring a writ of error, 
and aff gn the nanage far error. Dyer, 1, 2. Ma. 104. 10. ad- 
judged. } 


rg. If 


Error. 

Fa. TE A. recovers agνx B. debt and dumaget; and after B. dies, 
and upon the return of the death of B. p91 4 tefratum d ſcire fa- 
cias is aavarded te the be iff f Kent, and another [cire facias to the 
ſreriff ef Surry, againſt the tertenants, and the Her f, of tent re- 
turns C. tertenant of the land there, which was the land of B. at 
the time of the judgment; aud the ſherif of Surry returns 1). 467 
renaut of the land there; and upon this C. aud DD. appear, and C. 
pleads that J. S. a flranger is tertenant / the land, * which Was the 
land of B. at the time of the judgment; to which A. the plaintiff 
ſiys, that J. 5. is not tertenant of any land, &c. upon which le- 
veral pleas ſeveral iſſucs are joined, and ſcveral venire facias's, 
and ſeveral trials, one in Kent and the other in Surry; and the 
ue is found againſt C. ſcilicet, that J. 8. was not tertenant; aud 
the cu her i/ſue is fund for D. ſcilicet, that he is not tertenant z upon 
which ſeveral verdicts judgment is given accordingly for the plain- 
tif A. If C. brings a writ of error only upon this judgment, (+) 
he cannot aſſign for error that D. died before the verdif? auas given for 
him, for he is a mere ſtranger to the proceedings between A. and 
D. for if A. had relinquithed his writ againit D., C. could not pre- 
vent it; for he hath not pleaded that JD. was alto tertenant, but 
hath put himſelf upon another plca, and this being tound againſt 
him he hall not have any advantage of any proceeding between 
I). and A. Mich. 14 Car. B. R. between ANGELL AND CowrrR, 
adjudged per Curiam in a writ of error upon a judgment in B. 
and the firſt judgment aftirmed accordingly, notwitaitanding this 
error. Intratur.] 


p" * 3 | 12 { 4] 7 * 
cauſe that the other, eg unſt whom the verdict is found, ſhovld aſſign it for error, and he 
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Cro. C, 617 
pl. 19. S. C. 
and for the 
defendant 
in error it 
was infifled 
that for as 
much as 
there be two 
ſeveral ſci- 
re facias's 

in ſeveral 
counties, 
they be as 
ſeveral ſuits, 
the one not 
depending 
upon the 
other, and 


— — 
F Fol. 756. 
— — 
the proceed- 
ings are ſe- 
veral; and 
although 
there be 
death, &. 
alleged in 
the one, yet 
it is not ma- 
terial as to 
the other 
ſuit; nor is 
there any 
Cited for this 


point 5 E. 4. 7. ard of that opinion was Brampſton, Jones, and Cicke; whereupon rule was given 


that the zudgmend ſhould be affirmed, 


9. It a man te venched, and enters into warranty, and loſes, he 
may have a writ of error, and aſſign the errors which happened be- 
rout the demandant and the tenant, or betwixt the demandant and 
ie vouchee, F. N. B. 21. (C). | 

10. And / he in the reverſion who prays to be received upon the 
default of the tenant fer life, or for his faint pleading, if he be re- 
ceived, and pleads, and loſes, lic ſhall have a writ of error, and 
_ offien the error betwixt the demandant and the tenant, ar between the 
demandant and him who prays to be received. F. N. B. 21. (C). 

11. Note alſo, the venchee may affign error betauten the demand- 
mit and tenant, and ſo of tenant per reſceit. 8 H. 8. 4, 5. 
8 II. 4. 3. But the tenant (himſelf) ſhall not have error, becaule 
ke is out of court. Quere, 17 E. 2. Recovery in Value, 32. 
F. N. B. 21. (C), in the new notes there (b). | . 

12. Writ of error ts reverſe a judgment given in an offi/e againf? 
A, and 19 aher, Kill. 43 Eliz. but nothing being done thereupon, 
a /cire facias vas ſued quare executionem habere non debet, re- 
turnable quinque Palch. A. appeared, and the ethers exact non ve- 
nerunt ; and A. cnly afſiens the errers, and this athgnment was 
held to be null and void, avithort firing a ſurnmons and eee of 


F. 1; K r the 


D 


Yelv. 2. 

S. C. for all 
ought fo 
have aſlign- 
ed the errors 
together, 
and by this 
the writ of 
ettor is dit 


ff 
: 
: 
| 
3 
g 
22 


— 


WE —ͤ . ——— — 
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continued; gþp others. Cro. E. 891, 892. pl. 8. Trin. 44 Eliz. B. R. Crom- 


— well v. Andrews. 


ought to have prayed proceſ ad ſequand' ſimul, and upon this judgment of ſeverance ought to have en. 
ſued, for before appearance there cannot be any judgment of ſeverance without proceſs, but otherviſe 
it is after appearance. 


[ 526} (S) Aſſignee. 
In what Judgment Error may be aſſigned. 
[By Default or falſe Surmiſe. ] 


This ſeems [I. A Man may aſſign error upon law in a judgment given againft 
33 him by default. 19 AM. 18.) | 

printed, and : | 28 
that it ſhould be 19 Aſſ. pl. 8. —— A judgment by default is a judgment, but if it be erroneous it can. 
not be aimed. Sty. 122. Trin. 24 Car, per Roll J. in cate of Crook v. Samm. 


* Error, [2. S a man may aſſign error in fad upon a judgment given 
F . 117. PE. - - 6 : : 

e329 AT. againſt him by default. 19 All. 10.) 

8. S. P. and Roll ſeems miſprinted. 


Br. Error, [g. As in a writ of meſne again}? ters eeparcenors, if one dies pend- 
pl. 127. ing the writ, and after bsth are frre-judged, upon their default, the 
8. S. B. ſurvivor and the heir cf him that is dead may aſſign for error the 
[and —_ death at the time of the judgment of him that is dead. 1 9 Aſſ. 10. 
— adjudged, though it be matter in fact.) 

And Brook: ſays, fic vide that upon judgment upon detault matter in fact may be alleged for error. 
See (P. b) iatra, pl. 17. I. C. 


Cro. C. 426. [g. In an ejefione frmæ againſt tao, if Mer iſſue joined, and vi- 


2 wy W- „ire facias axvarded, one of the defendants dies, and after a verdic i 
» 


S. C. and given at the niſi prius for the plaintiff, and after, before judgment, 
it was ob- 7he plaintiff ſurmiſes the death of one, ut ſupra, and prays judgment 


* againſt the other, and judgment i given accordingly, without ar; 


of one of the an/awer to it by the plaintiff defendant} ; if it be nat true that he did 


8 as is ſurmiſed, it may be aſſigned for error; for inaſmuch as the 
Lee ben Plaintiff had made this ſurmiſe, this being a matter of fact, the 


fa-miſed plaintiff [defendant] cannot have any anſwer thereto, (the uſe not 
—_—_ = being thereupon to enter that the plaintiff [defendant] did not de- 
und hee: ny it,) the plaintiff [defendant] hath no other remedy but to aſſign it fir 


and there- ; 
fore Hen- error, Mich. 11 Car. B. R. between TI FIX AND LENTON, per 
den Scrjcant Curiam. ] 


very much S , : | 30 
wreed it to be an error ; but it was reſolved by all the Court, that ſuch ſurmiſe needs not to be in judi- 


cial proceſs to alter it, and therefore although a venire facias itTued againſt a dead perſon, yet one of tic 
dcfendants being alive is ſufficient, and no caule of error; whereupon the judgment was aftirmed. 

Error of a judgment in C. B. in treſpaſs of affault and battery were aſſigned; that the action wa 
brought 2gainſt H. and J. S. and J. S. died before the 12 cominuance; it was holden, that in regal 
the juaęment was only againſt H. that the writ ſhould abate as againft I. S. and the judgment {tand 
00d againſt H. Cro. E. 145+ pl. 4. Mich. 31 & 32 Eliz. Hill v. Tempeft. 

In treſpaſs againſt divers, one dies pending the action, and notwithſtanding the venire and diſtringu 
mentions all, and the verdict is againſt all, if this matter be furmiſed before judgment, ſo that the judg- 
meas be againft the ſurvivors, it is well enough. Vent. 249. Mich. 25 Car. 2. B. R. _ 0 

ump b. 


Aſſumpſit was againſt two men, mean betwixt the verdict and the judgment one of them died, and 
notwithſtanding judgment was given; the judgment was reverſed ; for the opinion of the Court was, 
that the death of one of the parties did abate the writ. Cro E. 105. pl. 19. Trin. 30 Eliz. B. R. 
Meggot v. Broughton. It was ſaid, that the caſe is not like the cafe of an action of treſpaſs, for 
every treſpaſs done by many is ſeveral by each of them, but every aſlumpſit is joint and not ſeveral. 
2 Le. 54. pl. 77. Mich. 29 Eliz, B. R. Megot v. Broughton. 

See (Qa) infra, pl. 1. S. C. — See (I. c) infra, pl. 11. 


[ 527 ] 
5. An action of trover was brought by five, and before verdi one Skinn. 39. 


5 1. 7. 
of them died, and yet they proceeded to trial, and a verdict was given Wedgew * 


for the plaintiffs, and they ſuggeſted that one of them was dead, and . Bally, 
judgment was given for the reſt ; this was error, for every one ought S. C. ſays, 


to recover according to that right only which he had at the bring- can 


ing the action; and this differs from the caſe in treſpaſs where ben and the 
one defendant dies. Upon a writ of error adjudged by three others) were 


judges, (the fourth, viz. Dolbin doubting) and the judgment re- 9 


verſed accordingly, and Spring's caſe 2 Bulſt. 262. diſapproved, judgment 
and ſaid the reaſon of the judgment in that caſe was miſtaken. ſhould be 
Raym. 463. Paſch. 34 Car. 2. Hedgewood & al' v. Bayly & al. "19 


mainly upon 
the reaſon of Reap and RrDͤMAxN's CASE, 10 Rep. 134. and 2 Bulſt. 262. not allowed, but thought 
by Pemberton that Coke's opinion was miſtaken by the reporter, and ſo it was reverſed. —2 Show. 177. 
pl. 173+ S. C. adjornatur. S. C. cited that the judgment could not be entered, 3 Mod. 249. Arg. 
—— dee the ſtat. 8 & 9 W. 3 cap. 11. ſ. 7. at tit. Abatement (La). 


(T) In what Judgment; and by whom. 
[1, IN debt the plaintiff recovers by judgment againſt B. who after 


dies, and upon a ſcire facias againſt the tertenants, three are 
returned tertenants, ⁊ubo appear aad plead ſeveral pleas, and thereupon 
there are ſeveral judgments againſt them ; and after one of them 
brings a writ of error, he cannot affign error in the finſt judgment 
given againſt B. as that the judgment was not that B. fit in miſeri- 
cordia, becauſe he is not privy thereto. Tr. 9 Car. B. R. between 
HILL AND WiITLACH adjudged, and upon ſuch writ of error and 
aſſignment the firſt judgment affirmed.] 

[2. If a judgment be given ageinft the principal, and after another S. P. by Roll 
judgment againft the bail in a ſcire facias, the bail cannot in a writ J. S. 39+ 
of error aſſign error in the fir/t judgment, becauſe he is not privy C4.——. 
thereto. Hill. 11 Car. B. R. between HARDY axD Brown ad- See (K), pl, 
judged in a writ of error upon a judgment in Rippon, but the *5* 8. C. 
judgment given in the ſcire facias againſt the bail was reverſed.) 

3. If the defendant in the firſt action dies before ca. /2. ſued, and 
_ afterwards the plaintiff obtains judgment againſt the bail in ſci. fa. 

Audita querela lies and not error. Ld. Raym. Rep. 27. Mich. 
6 W. & M. Lampton v. Collingwood. 
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Error. 


(U) Mat Thing may be a//;gned for Error. 


[Things contrary to the Certificate or Record, or 
Admittance of the Party.] 


[l. A Thing againſt the certificate of the juſlices of record cannit 
be aligned. 1 M. 89. 3. Dyer, 4. 5 Ma. 163. 56.] 
[2. But otherwite where the aſſignment /I:-d with the certificate, 
&c. Dyer, 1 Ma. 89. 3. es the death of the conufor before ingreſſing 
and recording the king's ſlver.] 


[ 528] (3- But if the judge of the niſi prius dies before the certificate of 
S. C. cited he derilict and day in Bank, and notwithitanding the clerk of the 


1 Te aſliſe returns the verdict, which is received and entered, he cannot 
"WAG Jac. after aſſign: for error the death ef the juſtice aforeſaid, becauſe it is 
B. K. in pl. contrary to what the court de Banco did as judges. Dyer, 4. 
15. 5 NM. 163. 56.] | | 
[a. In a writ of error te reverſe a fine, it cannot be aſſigned for 
error, that the conuſcr was dead before the tiſle of the dedimus poteſta- 
tem, for this is directly contrary to the record of the conuſance 
taken by the commiſhoners. Dyer, 1 Ma. 89.] 
Cre. F. 468 (5. In a writ of error ts reverſe a fine, it cannot be aſſigned for 
469.(bis)pl. error that the can died betaveen the teſte of the ⁊urit of covenant and 
1 the return theregf, though the canine in this was taken by dedimut 
per Curiam. poteſlutem in the country, although it was objected that this aflign- 
e e ment ſtood with the record, inatmuch as the dedimus poteſtatem 
S.P. de. Miucd before the writ of covenant, and fo it might be that he died 
not aer. after the conuſance, and between the teite of the writ of covenant. 
eg and the return; for it ſeems it cannot he intended or averred, that 
© 2.7 the dedimus ifſued before the writ of covenant, for by the dedi- 
not fully mus the writ of covenant is ſuppoſed to be pending, and ſo this 
8. F. death ought to be before the conuſance taken, and to againſt the 
certificate of the commilhoners. M. 38, 39 El. B. R. between 
WRIGHT AND THE Marok of Wick au adjudged per Curiam.] 
DE 208. [6. But it may be aiſigned for error, that after the connſance 
1 taken, and before the certificate thereof, the conuſor died, for this 
accordingly, ſtands with the record. M. 38, 39 El. B. R. in WRICHTZ 


8 2. CASE. ] 

181. Mich. 

17 Car. 2. B. R. Coch man v. Farrer, S. P. accordingly, Kay mn. 461. BY wo accordingly. 
2 Sid. , 95+ Trin. 1558. P. Re Row v. Evelyn, S. P. per Cur, 


Cro.E- 677. [/. In, a writ of error to reverſe a ſine, it cannot be aſſigned 
. ee for error that the dedimus poteſtatem aus directed to Sir Roger Man— 
fpzke ro- ood, Knight, where there was not any fuch at the time, but he 
thing to this quas but an eſquire, and yet he certified it according to the writ, 


Error, NUT — | . . 4 
3 for this is againſt the record. Dubitatur, 43, 44 El. B. R. be- 


much to te- tween ARUNDEL AND ARUNDEL.] 

rd if; et | 

2diornatur.Cro, J. 11, 12. pl. 15. Paſch. 1 Jac. B. R. the S. C. adi deed accordingly per tot. 
Cur. and the fine was affirmed. ——Yclv. 37, 34+ S. C. adjudged that this la not be affigned for er- 


rot; for the record is an 6ltoppel, and le night ag Well ſay, and for the ſire ci, that thece m 10 
; ws 


Error. 


cited Arg. 3 Mod. 141s 


8. If in / iſe of freſh-force, which paſſed againſt the defendant, 
the record had made mention that he had been attached and ſummoned, 
and he 2vas not attached and fummoned, he fhall not afſign this for 
error; for it is contrary to the record, and then it ſeems that he is 
put to the action againſt the ſiheriff who returned it. Br. Error, 
pl. 116. cires 19 Atl. 7. 

9. Upon judgment upon default, matter infact may be alleged for 
error. Br. Error, pl. 117. cites 19 Aff. 8. 

10. As {avs brought writ of error becauſe writ of meſue was brought 
againſt the one and the father of the other, who were forejudged by 
judgment, where the father was dead at the time of the judgment 
given, by which the ether coparcenor, and the heir of him who 4as 
dead, brought writ of error, for they awere co-heirs in gavelkind, and 
alligned for error the death of the father before judgment, by 
which the judgment was reverted, and the plaintitts reſtored to 
their meſnalty, and the tenant to be attendant on them as before. 
Er. Error, pl. 117. cites 19 Aft. 8. 

11. Error to reverſe a judgment in the court of M. becauſe the 
judgment was entered before the mayor and J. S. and J. D. alderman- 
nis, & c. and at the ſame time the plaintrff was made mayor pending 
the ſuit ; fed non allocatur; for it he admits him to be his own 
judge it is not error. Cro. E. 320. pl. 8. Paſch. 36 Eliz. B. R. 
Walſn v. Collinger. | 

12. Another error was, that the preſcription rs t9 hold courts before 
the mayor and two aldermen, and it is alleged that at ſuch a court held 
b-jore the mayor and F. S. and J. D. aldermen, ec. and alleges in 

tafts that the ſuid J. S. was nat then alderman tlie Court held that 
to be a manifeſt error, for that the Court cannot be holden unlefs 
there be two aldermen at the Icaſt, and if J. S. was not an alderman, 
there were not two aldermen, and for that caufe the judgment was 
reverſed. Cro. E. 320. in S. C. 

13. A flatute-merchant was by mittimus removed out of the _— 
int; C. B. and execution awarded there ſuper tenorem record ; reſolved, 
that in that caſe the conuſor cannot allege for error, that the ſtatute 
raue one of the ſeals that ought to be to it, becauſe he has admit- 
ted the ſame in C. B, Mo. 570. pl. 778. Trin. 41 Eliz. B. R. 
Worſley v. Charnock. 

14. Error to reverſe a judgment in the court of Abington, 
which court is mentioned to be held before the mayor, ſecundum conſue= 
tudinem burgi a tempore cujus, &c. but it does not appear there was 
any ſuch cuitom there to hold pleas; it was reſolved the affign- 
ment, being directly againſt the record, is not receivable ; and 
the judgment was aithrmed. Cro. J. 359. pl. 19. Mich. 12 Jac, 
. R. Whiſtler v. Lee. | 


record, and therefore it cannot be aſſigned that there is no ſuch cuſtom, 


2 Bulft. 


528 


fuch Roger Manwood in rerum natura, which he cannot do, becauſe it is againſt the record. 58. C. 


[ 529 ] 


Roll. Rep. 
83. pl. 26. 
S. C. and 
the writ of 
error held 
not good; 
for the 

writ admits 
it to be a 
court of 
243. 5. C. 


and judgment affirmed accordingly.— Jenk. 327. pl. 47. S. C. the ſuit by the writ of error admits 


il $9 be a court. 
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529 | Error. 


15. If the defendant appears by J. G. his attorney, it cannot be, 
afſigned fer errer, that the ſaid J. G. was dead before the day of ap- 
Pearance, becaule that it is againſt the record; adjudged upon a 
writ of error in the Exchequer-chatnber. Cro. C. 53. pl. 11. 
Mich. 2 Car. Morris v. Fletcher. 
Sid. 238. pl. 16. Nothing is aſſignable for error which proves the writ abate. 


„ S. . — 
i 8 able, but that only which proves it abated; as where error was 


held it to be brought of a judgment in ejectment, and it was aſſigned that after 

crror. verdict and before judgment the plaintiff entered, the Court held 
it not aſſignable, and affirmed the judgment. Lev. 155. Hill, 
16 & 17 Car. 2. B. R. Bois v. Norcliffe. | 

2 Jo. S7. 17. In a writ of error upon a judgment in an inferior court, it 


oo - 
. may be afligaed for err:r, that the mayor, bh was the judge, had 


adjudged by 120 received the ſacrament, and taken the caths according to the 
| = 3 Car. 2. becautc his office is made void, and fp the proceedings 
ende Coram non judice; adjudged, and judgment reverſed accordingly, 


the error is : = 
well afizn- 2 Lev. 184. Mich. 27 Car. 2. Hipply v. Tuck. 
able, and | | 
though it cannot be alleged that he was not judge, yet it may be that he waz not mayor, and Without 
ſuch averment the tatute would be uſclc\s. 2 Mod. 193. Ipſley v. Turk, S. C. and judgment te. 
veried 3 Keb. 721. pl. 6, S. C. and judgment reverſed. S. C. cited Arg. 2 Ld, Raym. 
Rep. $$5. Faſch. 2 Ann. but denicd by Holt Ch. J. to be good law. ; 


{530 ] | | 
Sid, 94. pl 18. Ina writ of error en a judgment in the Palace-Court held 
20. Mulicns 


„ Weg, Coram Jacrbo Duce Ormond, it cannot be afſigned for error, that the 
v. C. & S. p. duke Tas not there, becauſe that is contrary to the record; adjudg- 
eee ed, ihe Court in fact being held before his deputy according to the pa- 
ns tent. I Lev. 76. Trin. 14 Car. 2. Molins v. Wheatley. 


that one 
c-nn0t aſſign error contrary to a record out cf an inferior court, any more than out of one of the great 


Courts hezes Lev. 311, cites S. C. and ſeveral other caſes to the ſame purpoſe. 


4 To. 137» 19. It is not nabe for error that the perſon who tried the cauſe 
Yeveney v. ; : 1 3 . . 
Norris, S. C. 1595 nor judge, by reafon of hrs not having taken the oaths, and ſub- 
r-ſolvede ſcrived the declaration, according to the flatute 13 Car. 2. ſtat. 2. 
e ee cap. 1. For this is contrary to the record and admittance of the 
| 3 885. parties. 2 Lev. 242. Hill, 30 & 31 Car. 2. B. R. Denning v. 
5. C. cited Norris. 

by Holt Ch. 

J. who ſays he was (and as Jones reports him to be) counſel in the cauſe, and argued that it was er- 
ror, but iays the Court held there, that ſince the defendant had admitted the judge to be a judge by 
picaing to the action, az was eſtopped to fay afterwards that he was not a judge. 


20. Nothing ſhall be aſſigned for error which the party might 
have pleaded to the actian, and had a preper time fo to do ; Arg. ſaid it 
is a rule; but becauſe in the principal caſe the plaintiff had no time 
to plead the matter; for by the death J. S. Cone of the tertenants } 
before the return of the writ of reſummons all the proceedings on the 
ſci. fa. were diſcontinued, and the parties out of court, and ſo had no 
time to plead any thing afterwards, and the death of one tertenant 
puts the whole without day; and for that Holt Ch. J. cited 
Keilw. 69. Fitzh. tit. Error, pl. 7. and judgment was given for 
the plaintiſf in error; and the Court ſaid, that the nn, 

mu 


8. 


Error. 


muſt bring a new ſci. fa. againſt the tertenants, becauſe the old 
writ was put without day cauſa qua ſupra. Carth. 200, 201. 
Nich. 3 W. & M. in B. R. Blake v. Gall. 

21. Error in fact coram nobis upon a judgment in ſcire facias 
againſt the bail, the ſcire facias /uggeſied that Lampton ſurvived, 
whereas in fact the other ſurvived ; but per Cur. the writ of error 
lies not in this cafe, for e merits of the cauſe or foundation of the 


fut cannot be aſſigned for error in fact, but only miſtakes in fat 


pendente placito, which might hinder the proceedings, as where an in- 
fant appears by attorney, but this being the very giſt of the ac- 
tion, the party can be relieved only by audita querela. Comb. 325. 
Paſch. 7 W. 3. B. R. Lampton v. Collingwood. | 


I Falk. 262. 
pl. 3. S. C. 
held ac- 
cordingly, 
and quaſhed 
the writ of 
error, and 
ſaid he muſt 
bring his 
audita que- 
TClao moms 
Carth. 282. 
S. C. ado 
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judged accordingly ; and per Holt Ch. J. it will not lie, becauſe the fact aſſigned for error is in the 
ſuggeſtion of the writ irſelf, and not in any of the proceedings in the cauſe, 4 Mod. 314. S. C. 
the widow and adminiſtratrix of one of the defendants after two nichils returned, and judgment awarded 
againſt her by default, brought a writ of error coram vobis refiden', and the error in fact afhgned 
was, that ſhe never was ſummoned, but the writ was quaſhed. Afterwards ſhe brought audita querela, 
ſuggeſting the fame, and that her huſband died in the life of the other debtor, and fo his eftate was 
thereby diſcharged of the debt; and the Court held, upon the authority of the caſe of Baxcock v. 
Tuoursox, that the adminiſtratrix ſhould have an audita querela, becauſe now the has no other 


remedy. 


22. It is not aſſignable for error that he avho returned the writ 
evas nt ſheriff. 2 1d. Raym. Rep. 884. Paſch. 2 Ann. An- 
drews v. Linton. 


23. Debt on a bond; non eſt factum pleaded ;z verdiF and judg- 


ment for the plaintiff in C. B. error on this judgment was affegned, 
that the defendant died before the day of niſi privs ; and held that it 
was not aſſignable for error, becauſe the record mentioned that he 
appeared that day; judgment was athrmed November 7, 1729. 
2 1d. Raym. Rep. 1415. in a note of the reporter, cites Mich. 
3 Geo. 2. B. R. Plommer v. Webb. | 


(U. 2) Stile, &c. of the King. 
I, WRT of error was brought on a judgment, reciting that 


it was in curia nora, vis. Fac. 2. whereas all the pro- 
ecedings were in the reign of Car. 2. this was held a fault incur- 
able, and a judgment in B. R. reverſed in the Exchequer-cham- 
ber, and thereupon the plaintiff brought another writ of error. 
Carth. 158. Mich. 2 W. & M. in B. R. Dicken v. Greenvill. 

2. So in a vrit of error of a judgment in C. B. the writ recited 
the laquela to be curia n:flra, viz. Mill. 3. when it was a loquela 
in the time of JW. . and the Court denied to alter or amend 
it by the inſtructions to the curſitor. Carth. 520. Paſch. 12 W. 3, 
B. R. Tonkyn V. Crocker. | 


C531] 
See tit. 
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531 Error. 


— (U. 3) Want of entering Pledges, Bail, &c. 
HE plainty an attorney in C. B. ſued an attachment of pri ui— 
lege againſt the defendant, and recovered againſt him by no 
fum informatur, and upon a writ of error brought, this being certi- 
fied, and in null &/t erratim pleaded, and becauſe he did not find 
pledges the judgment was reverſed. Cro. J. 329. pl. 7. Mich. 
11 Jac. B. R. De la Hay v. Vaughan. 

2. After a yerdict for the plaintiff in an ain aſſuult in B. R. 
the error aſſigned was, that there were ½ bail in B. R. Upon a 
certiorari awarded, the (. 7. certified bail there of John Hayes, 
but without any addition, and with a blank for the place of his habita- 
tien; and thereupon the judgment was reverſed, becauſe it did 
not appear that they were bail for the party who was ſued; and 
ſo he was never in the cuſtody of the marſhal, and if not, then 
he could not be ſued in B. R. Mo. 694. pl. 961. Bucknell v. 
Hayes. 

3. Error to reverſe a judgment in C. B. in which the plaintiff 
clieged diminutian for want of an originas, and upon a certiorari to 
the cu/tos brevitm he cer, ified no original, and that there was not any 
eriginal between the ſaid parties remaining with him, becauſe there 
qvere us pledges that was 0 Sram d for error; and it was agreed that if 
no pledges had been foil: ad it had been error; but adjudged that 

tedges foul! be interned gc be on the original, (though it could not be 
ound,) becauſe in C. B. they are always entered cn the 01 iginal, and nit 
en the roll; and were there is no original, that is a fault which is 
aided by the ttatute, though a bad original is not. Sid. 84. pl. 12, 
Trin. 14 Car. B. R. WV heeler v. W ilkinſon. 


[ 532] (X) A Thing for his Advantage, 
[Net againſt a Record, | 


Br. Error, [I. Man may aſſign the «van? of the warront rf attorney of his 
2 V cites. * avon attorney, Which is for his advantage. * 5 H. 4. 16. 
+ Br. Af. and his own default. + 11 H. 4. 44. 88.) 


ſiſe, pl. 55. 
cites 11 I, 4. 44. that if in præc ipe auod reddat he loſes his land where the attorney had no warrant, and 
tne tenant is ouſted, he Niall have aſhſe; but Brooke ſiys, that the contra ſcems to be laws ———— 


Fitzh. Judgment, pl. 71. Cites S. C. accordingly. Eut ibid. Fitzherbert cites Hill. 35 H. 6. that in 
tic ſpaſs judgment was given notwithſtanding lach alt: gation; and 12 R. 2. that judgment was given 
for the plainiil; notwithilanding the dctendant alieged ſuch matter in detinurs 


py a [2. In ſcire facias againſt the bail after judgment againſt the 
die tee Principal, it is no plea for the defendant to fay, that the principal 
th.58. died before judgment, for this is againfl the record, inaſmuch as a 
9% ought not to have heen given againſt a dead perſon. 
Mich. 32, 33 El. B. R. between War TrR plaintiff, AND PERRY. 
AND OFRING defendants, per Curiam, prater Wray, who doubted, 


guk le, 


Crror. 


quære, for by intendment the party was not preſent in court at the 
judgment, and this is error in fact.] 

[3. In a writ of error upon a judgment given at the great ſeſſions in 
IWalcs, by the ſtatute of 34 I. 8. the juſtices there may make 
deputics, who may give judgment, and this judgment was given 
by J. S. who is ſuppoſed by the record to be a deputy of the Juſſice, 
it cannot be * aſhgned for error that the faid J. S. was nat deputy 
ts the ſaid juſtice, for this is againſt the record. Tr. 12 Ja. B. R. 
between FLOYD AND BEsT adjudged in a writ of error.] 


[J. In a writ of error 75 reverſe a judgment given in B. in a for- 
niedon, it may [not] be aligned for error, that whereas the record 
is, that the venire facias to try the iſſue, which was tried in that 
cauſe, was returned by J. S. ſheriff of the county of D. that the 
faid |. S. was nt then ſperiff of the ſaid county, for this is againſt the 
admiſſion of the Court, who know their oſlicers, and have recorded 
him to be their othcer of the Court. Mich. 11 Car. B. R. be- 
tween SMITH AND SMITH, ſuch matter was athgned for error, 
aud this certified by a record under the ſeal of the Exchequer, 
ſcilicet, that he was ſheriff, upon which the judgment was af— 
firmed ; but ſome then ſaid this could not be aſſigned for error 
againſt the record of the court de B. Intratur M. 10 Car, 
Rot. 192. Vide 12 U. 4. B. R. Return de bre, 40.] 


332 


Roll. Rep. 
51. pl. 21. 
8. Co 

S. P. ruled 


* Fol. 758. 
— — 
by Coke 
Ch. J. ac- 
cordingly. 


Cro. C. 410. 
pl. 5. 8. C. 
but S. P. 
does not 
appeœe dT. 
Ibid. 42m. 
pl. 12. S. C. 
& S. P. the 
detendant 
in error 
pleaded that 
J. S. was 
made ſheriff 
before the 
return of 
the writ, 
prout patet 
de recordo, 


and upon nul tiel record pleaded, at the day he procured in court the letters patents. The judgment was 


athrmed. Original returned by one not ſheriff is not aſſig nable for error. 
Paſch. 2 Ann. B. K. Andrews v. Linton. 


[5. If error be aſſigned, that whereas by He record the defendant 
appears by FRANCIS DEXNNINGTON bis attorney, where his name 1s 
Hexxy DENNINGTON, and the warrant of attorney is certified, 
by which he is named Francis Dennington, the judgment thall 
be affirmed ; for this averment is againſt the record, and therc- 
fore it is not to be aſſigned for error. P. 15 Car. B. R. be- 
tween WEBLYN AND K1RBY adjudged in a writ of error upon a 
judgment in Banco. Intratur H. 14 Car. Rot. 1195. ] 

[6. In a writ of error upon a judgment in Banco, the plain- 
tiſk may aſſign for error, that whereas the record de Banco is, that 
the defendant there appeared per J. Newton, his attorney, and pleaded 
wn ſum informatus, upon which judgment was given tor the plain- 
titt, that J. Newton was not then any attorney, but was ferejudged 
r/que and during all the term in which he fo appeared and 
pleaded ; and upon a writ directed de Banco it is certified accord 
ingly; and per Curiam, this may be aſſigned for error, becauſe 
this is not the act of the Court, as an admittatur by guardian is. 
II. 10 Car. B. R. between BAWIRIH axy HERNE per Curiam, 
the judgment given in Banco reverſed accordingly. Intratur Tr. 
9 Car. Rot. 207. contra Mich. 6 Ja. Rot. 435. and in another 
action the ſame term. Rot. 506. between LUMLEY AND Ma- 
oO adjudged quia contra recordum. ] 


1 Salk. 265. pl. 9. 


[533] 


2 Roll. Rep. 
£3. Haydon 
v. Miller, 
S. C. but 
S. I'. does 
not appears 
Jenk. 
332. pl. 66. 
cites Cro. J- 
521-16 f. 
Heydon v. 
Mynn. 
Where D. 
his appeared 
as an attur- 
ney for A. 
in an action 
brought by 
A. againſt 
B. it cannot 


be aſſigned for errar that D. was not an attorney, or that there is no ſuch perſon in rerum natura; tor 


it : againſt the recoad ; aud the admittance of him for an attorney by the Court makes him an —_— | 


D 


— 


Pp 


coma 
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3t he was not an attorney before this admittance. In a writ of error brought in this ſuit, and error 
aſſigned ut ſupra, the defendant in the writ of error in this caſe pleads in nullo eft erratum; this docs 
not confeſs that he was not an attorney; but this plea eſt quati a demurrer, that this is not an error 
at al. Judged and affirmed in error. 


Error. 


[7. In a writ of error upon a judgment in an inferior court, if the 
ſtile of the Court be curia tenta coram J. S. ſeneſeballo curie, &c. 
a tempore, &c. an error may be aſſigned that J. S. was not fteward 
at the time of the court held, for this is an error in fact. Hill. 
9 Car. B. R. between Harcn AND Nichols, per Curiam in a 
writ of error upon a judgment in the court of the Tower of Lon- 
don, but the judgment was affirmed, becauſe the error was not 


well aſſigned, for that it vas aſſigned that J. S. had no authority 15 


Fol. 759. 


Cann nnd 
his cafe 15 


not law. 

2 Lutw, 
1569.— 
Mod. $1. 
Cox v. St. 
Aubin, 2 
greed that 
5t is not aſ- 
ſignadle for 


r 


5340 


Bald court, which was more general, and not matter in fact to be 
tried by the county, but may be a matter in law.] 

[8. Upon an iſſue tried, F WILLIAu ATKINSON de R. be re 
turned and favirn of the principal O alii de circumſtantibus alſo ſivorn, 
among whom WILLIAM ATKINSON <uithout addition is returned and 
Juern, and a verdict given for the plaintift, and judgment in a 
writ of error, the defendant cannot aſſigu for error that the ſaid WII. 


 LIaM ATKINSON of the principal, and of the tales was one and the 


fame pe nn, and fo there were but 11 jurors that tried the cauſe, 
for this is againſt the record, inaſmuch as the record is, that alii 
de circumſtantibus jurati, of which WILLIAM ATKINSON is one, 
and therefore if the record be true, this cannot be one and the 
ſame perſon. P. 14 Car. B. R. between STEVENSON AND Es- 
rot per Curiam adjudged, this being aſſigned for error, and the 
firſt judgment afhrmed accordingly.] 

[9. In an action upon the ca/e pon a promiſe in the berough 
court of Bewdly in comitatu Worceſtriz, if the plaintiff declares 
there that the defendant at Bewdly within the juriſdiction of the court, 
in confederation of 1 1. given to him by the plaintiff, afumed to pay 
5 J. to the plaintiff, if at any time after he /b:uld ſell at any fair held 
vit hin the berough of M alſal within the juriſdiction of the faid court, 
any wisllen cloth, and avers that the defendant after ſold at a 
fair held at Walfal aforeſaid, within the juriſdiction of the court, 
a woollen cloth, and therefore he had brought this action, and 
the deſendant pleads that he did not ſell the faid woollen cloth at 
Walſal aforeſaid, modo & forma, upon which iſſue is taken and 
tried at Bewdly by a venire facias de 12 de burgo de Bewdly, 
and a verdict and judgment there given for the plaintiff, the de- 
endant in a writ of error may afſign it for error, that Walſal is in co- 
mitatu Staffordiæ, and out of the liberty of the ſaid borough of Bewd- 
ly, for this is a matrer in fact. Mich. 11 Car. B. R. „ r 
Lia anD CEELY adjudged in a writ of error, and the firſt judg- 
ment reverſed, in which the defendant in the writ of error being 
warned, made default, which in law was as much as if he had 
pleaded in nullo eſt erratum, which acknowledges the matter in 
fact aſſigned to be true. Intratur Tr. 11 Car.] | 

[10. If an action upon the caſe be brought againſt A. S. a feme 
covert, as a feme ſole, and fhe appears and pleads there as a feme ſole, 
and judgment is given againit her, and thereupon foe and 4.5 

er 


Error. 


ber huſband bring a writ of error, they may aſſign for error that ſhe 
awas a feme covert at the time of the appearance and pleading, &c. for 
otherwiſe the wife might be taken in execution without the con- 
ſent or conuſance of the huſband, and ſo he ſhould be bereaved 
of the ſociety of his wife, for he has no other remedy to defeat it, 
Mich. 15 Car. B. R. per Curiam, between * EDwanDs AND 
SIMPSON, In a writ of error upon ſuch judgment in the court 
of Marſhalſea. Intratur Mich. 15 Car. 18 E. 4. 4. per Curiam, 
accordingly. Tr. 1651. between + Hayward AND WILLIAMS, 
adjudged in a writ of error, and the judgment reverſed according- 
ly. Intratur II. 1649. Rot. 824. ] 

11. It was argued if judgment may be rever/ed for the damages 
and fland for the land; Brooke ſays it ſeems that no. Br. Error, 
pl. 12. cites 28 H. 6. 10. 

12. In zreſpaſs the defendant pleaded not guilty, and the judg- 
ment paſſed, and error brought and affigned, becauſe after the iſſue 
joined, and before verdlict, the defendant's attorney died at D. and by 
the opinion of the Court this is not error; for the writ ſhall not 
abate by the death of the attorney, nor the iſſue by it is not waived 
nor diſcontinued ; for he may appear by another attorney, or in 
perſon, and the continuance 1s not entered between the attornies, 
but between the parties, and a man cannot aſſign error but in 
proper perſon, and ought to ſue proceſs immediately after delay 
of the other party; per Trem. Br. Error, pl. 144. cites 
; = cannot aſſign any thing for error which is for his 
advantage, as to aſſign that he had day, and Hat the day was given 
much longer than the common day, or that he was M ined where he 
ought not, or had aid granted to him where he ought not. 
2 Saund. 46. cites F. N. B. 22. (F). 

14. A man ſhall not reverſe a judgment for error, unleſs he can 
ſhew that the error is to his prejudice. 5 Rep. 39. b. per Cur. 
Trin. 34 Eliz. B. R. in Tey's cafe, ad finem, cites 8 H. 5. 2. b. 
and F. N. B. 11. | 

15. In the firſt action the jury gave 4d. cots, and the Court gave 
de incremento 238. Jn the judgment the 4 d. vas omitted, and this 
was aſſigned for error. The Court held that for that cauſe the 
judgment ſhould be reverſed, although it is for the party's ad- 


vantage. 4 Le. 61. pl. 154. Hill. 31 Eliz. B. R. Buſhy v. Milfield. 


16. Error is brought by the defendant upon a judgment in a 
court of piepowders; the error aſſigned is, that the defendant was 
not amerced ; this was allowed for error; for although it be for the 
advantage of the defendant, yet it concerns the king and his profit. 
Jenk. 211, pl. 48. 

17. The plaintiff in error ought to aſſign nothing for error but 
that which makes to his diſadvantage z and therefore he cannot 
aſſign for error that a day over was given beyond the time expreſſed 
in the writ. 2 Sid. 94, 95. Trin. 1658. Per Glyn Ch. J. in 
the caſe of Row v. Evelyn. | 

18. A. tenant in tail, remainder to B. in tail, remainder to C. in 
tail, A. and B. I%vy a fine, which proves erroneous. C. may bring 

| error, 
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Ld. Raym. 
Rep. 504. 
S. P. by 

Holt Ch. ]. 
and cites it 
as a caſe in 
Hill. rz W. 
3+ Roiier v. 
Sawk Ns, ew 


Error. 


errer, for the levying the fine was for his diſadvantage ; per Cur, 


2 Sid. 92. 95. Fin. 1658. Row v. Evelyn. 

10. Where the Coukt awards a reſpondeas oer when the Judg- 
ment ought to be Jinal, it can do no harm, becauſe the defendant 
cannot aſſign it for error no more than he can the awarding 
an Sign where it ought not to have been, being for his advan- 
tage; per Holt Ch. J. 12 Mod. 525. Trin. 13 W. 3. in cate of 


Slanney v. Slanney. 


S. P. 2cmitted by Holt Ch ]. 2 Ld. Raym. Rep. 1018. Hill, 2 Ann. 


A man hall 
not rev er ſe 
judgment 
dy error un- 
bef: he can 
ſhew that 
tlie error is 
to his diſ- 
alvantage. 


7 p 
Il ho may aſſigu the Error. 


(Y) 
Where he that bath Bencjit by the Error. 


1. V HERE the crrer is by the default of the Court, though this 

'V be for the advantage of one party, yet the party that 
hath the beneſit by it may alizn it for error, for the courſe of 
the Court ought to be obſerved. Mich. 15 Ja. B. R. between 
Holurs AND TWIST ag:ced per Curiam. Co. 8. BEECHER, 59. 


reſolved. ] 


— Rep. 39+ b. 


for it con-. 
* Fol. c. 


— — 


err E! 


3 2 of Lo 


s Þ! otit, and tc pu Ic 4 


1 
* 9 7 i © N. * 
- ws * - - * ? * 


44 tt;atl [ths 


Count, 1 15 


[2. A; F in an action of debt it be found, that the defendant caves 
be ple mnt: F el. and the jury aſſeſs by damages t5 2d, and 69011 2d. 
aud after judgement is given, that the plaintiff ſhall recover debitum 
& d pred” is zd. and no judgment is given for the cfts, 


though this is for the advantage of the defendant, yet he may 


{THAO 


aihgn it for error, becaute this is the error of the C5 wrt to alter 
the manner of judgments. Mich. 15 Ja. B. R. between 
Hol- urs axp IwisTe ; adjudged, and the judgment reverſed ac- 
—_— oly 1 
cord 0 


ſuit retracte, by which judgment is gty en 
againſt him, 6&7 amerced as * ought, though this is for 
* GVWn advantas "Cy yet tor th at the amercement "ought to be 
parcel of the judgment, and fo the judgment is not perfect 
without it, he may alhign it for error. Co. 8. BEECHER, 59. re- 
ſolv ed. | 

4. $9 11 every coſe where a judgment is given againſt a man 
in which he ought to be amerced, if he be not amenced he oy 
alien it * for error though it be for his own advantage. Co. 8 
Brrenlen, 59. C ſolved.“ 


C3 Se the J. „i in a 
7 bz 4 


P 


concerned where the king is concerned. 8. C. cited 2 Saund. 47. 


1 & 17 Car. 2. cap. 3. f. 1. at tit. Amendment (P), that no 
it of 2 need. 


Lut ICE 141 


— 


180 11 2 31G! vo 48 


fs. $9 it a man be omerced by judgment where be ought to be 
fined, thousl this be for his advant; we, yet he may aſſign it for 
error, for that the ſorm of the judgment which is the act of the 
altered ty it, 


Co, 3, Bur.cuuk, 59. adjudged.? 
(6. L 


Error. 


6. [But] in a writ of anmmity if the iſſue be found far the plain- 
tiff, and no damages found for him, and Judy ment is given according to 
te rerdidt, the detendant cannot athgn it for error that no da- 
mages were taxed againſt him, becaute this is for his advantage, 
and here the defect is not in the judgment, as it is where therc is 
a capiatur for a miſcricordia, but 2 the verdict, Mich. 12 Ja. 
B. R. between BExT AND Mans per Curiam.] 


had releaſed bis damages and coſts, which is for the defendant's benefit. 


33 


11 Rep. 56. 
a, Bentham 's 
cale, alias 
Marth v, 
Bentham, 
S. C. and 
judgment 
was 2thrm- 
ed, becauſe 
the plainutF 


Roll. Rep. 283. pl. 40. 


S. C. & S. b. and judgment athrmed ; for the detect here is in the verdict, and not in the judgment, 


and the teleaſe has made it all cicar. 


2 Bult. 27y, 289. S. C. held accordingly, and judgment 


armed. Jenk. 286. pl. 20. S. C. the plaint.tt hall have judgment for the reaton abovemen- 
tionen, and likewiſe the releate ſhall be underſtood to be Letore the verdict 3 adjudged and affirmed in 


Sce (R. b) pl. 1. S. C. and pl. 7. S. C. 


eo. 


[7. A man cannot aſſign error i proceſs or delay which is for 
his own advantage, Co. 8. BEECHER, 59. reiolved. Fitzh. 
Nat. Brev. 21. F.] | 

[8. Upon an iſſue between a peer of the realm ard another, if the 
wenire facias be quod ſummoncat 12 liberos & legales homincs, 
and does not fay tam milites guam altos, as the Regilter is, though 
the deer of the realm may agu it for error, yet the other cannet, be- 
cauſe it does not concern him. P. 40 El. B. R. between the Earl 
of WORCESTER and TRApk.] | | 

9. Error of judgment treſpaſs of aſſault and battery, becauſe 
the judgment wwos quod ſit in mjericordias whereas 1t thou!d be quod 
capiatur. Tanſield moved, that this is for the plaintiſt's beucfit, 
and is the default of the clerk, and fo ſhall not be afligned for 
error; but the judgment for that cauſe was reverſed. Cro. E. 84. 


pl. 2. Hill. 30 Lliz. B. R. Crow's cafe. 


where it ought to have bcen in miſericordia, and the judgment 


10. The cenuſor ſhall not affign error in the grant and render by 
evhich he himſelf takes the ęſtate, any more than the conuſce ſhall 
do in the conuſance, for that would be to defeat the eſtate given 
bim by the fine; nr ſhall the recoverer bring writ of error 79 de- 
feat the record in which himſelf recovered the judgment in error, be- 
ing to be reſtored to all that he loſt by the fine or judgment, and 
not to avoid and loſe what he gained by them. 3 Rep. 32. b. 
Trin. 34 Eliz. B. R. the third reſolution in Tey's caſe, 


* 


Cro. E. 197, 
pl. 2. Mich. 
39 & 31 
Eliz. B. My 
Belicote v. 
1 aliboys, 
The judg- 
ment was 
capiatur 


was reverſed, 


If an infant 
levies a 
fine, and 
takes back 
an eſtate 
for life ar 
in tail by 
render, he 
ſhall not 
atter avoid 
the fine by 


error, but 


is without remedy, Mo. 74. Pl. 202. Trin. 6 Eliz. in the Star- chamber by Catlyn. 


11. If a plaintiff is not amerced auhere he ought to be, it is error, yet 
he may aſſign it for error though it be to his advantage, for it 
concerns the king's profit, and the public is concerned where the 
king is concerned. Jenk. 283. pl. 6. 

12, Incrror to reverſe a judgment in ejement, the error aſſigned 
was, becauſe the judgment is net quod capictur, as it ought to be, it 
being vi & armis; and it was reverſed. Poph. 203. Mich. 2 Car. 
P, K. Rocheſter v. Rickhoule, 
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K Error. 


vent. 60. 13. In a writ of error brought by -e tenant of a; udgment in the 


orb - 4s grand ſeſſions in Wales, it cannot be afjigned for error, that the 


error aſſign- Court awarded a grand cape, where they ought to have given judgment 
— _ * for the demandant to recover, becauſe the award of the grand cape 
had zuarded Was only in delay of the demandant, and not to the prejudice of 
a petit cape the tenant, and therefore not by him to be alleged for error, 
om _ becauſe it is not ad grave damnum querentis, as the writ of error 
given judg- ſuppoſes; adjudged. 2 Saund 45, 46, Paſch. 20 Car. 2. Wil- 


Men upon liams V. Gwyn. 


the nient 
dedire; but the Court held that this was only the awarding of proceſs more than ſhould be, and in ad. 


vantage of the tenant, and therefore reſolved they could not reverſe it for error. And Twilden ſaid, that 
admitting it were erroneous they might then give judgment in this Court, 


14. The giving oyer where it ought not to be allowed, is no error, 
nor aſſignable by the defendant, being in his advantage; but the 
denial of it where it ought to be allowed, is error; quod Powell con- 
ceſſit. 2 Ld. Raym. Rep. 970. Trin. 2 Ann. in caſe of Longue- 
ville v. Thiſtleworth Inhabitants. | 


(Z) Where the Error came by the Default of Vin 


that aſſigns it. 
ws (X), — [1- Man may aſſign the wwant of a warrant of attorney of 


ee his can attorney, though it be his own default. 
there. 11 H. 4. 44. 48.}] | 


(A. a) Ii what Thing it may be aſſigned. 


Firzh. Error, I. JF cannot be aſſigned in a record which is nat in the court 


pl. 17. * where the writ of error is brought. 11H. 4. 47.] 

I . 0 . f 

[which is the commencement of the caſe, and continued at fol. 47. b. pl. 22. —- pr. Error, pl. 46. 
cites S. C. but 8. P. does not appear. See H) ſupra Worſely v. Charnock. 


Fitah. Error, [ 2. If a man recovers an annuity and hath judgment in a ſcire fi- 
pl. I» ent cias thereupon, if a writ of error be brought upon the judgment in th: 
Br. Error, ſcire facias only, he cannet affign error in the firſt judgment, for that 
4 — was not come before them. 11 H. 4. 4. 47. adjudged.] 

T3. In a writ of error upon a judgment in Banco, if the 
plaintiff aſſigns for error that whereas a venire facias was returned 
by J. S. as ſheriff of the city of Exeter, he war not ſheriff of the 
City, this error 15 not well aſſigned, becauſe the venire facias is 
not certified upon which the error is aſſigned, for this is upon 
record in Banco, and this court cannot take notice of this mat- 

ter of record by averment without certificate thereof; for he 
ought to have had this certified, and after certificate thereof, then t1 
aver that whereas it is mentioned by the record to be returned 5 


7.8. 


7 


re 


5 
3 


Error. 
S. ſheriff, that he was net then ſheriff. Paſch. 1649. between 


ARCROFT AND RICHARDS adjudged, not being well aſſigned, and 
the * judgment affirmed accordingly. Intratur T. 23 Car. 


Rot. 1311. B. R.] 
(J. Error may be aſſigned in every part of the record. 


138 E. 4. 9.] 


5. The plaintiff aſſigned for error, that where he in the Exche- 
quer pleaded ſufficient plea in bar before the barons, upon which 
the other party, then plaintiff, demurred, and the barons awarded 
that he ſbeuld recover where they ought to have awarded that he 
ſhould be barred ; and per Cur. the now plaintiff ſhall not be com- 


pelled to ſhew cauſe why the plea is not good; for by his pre- 


tence the plea is good, and he /ball net be compelled to ſhew diſabi- 
lity of his own plea; for he is to affirm the plea. Br. Error, 
pl. 108. cites 39 H. 6. 52. 

6. But he who is to prove the plea ill, as where a man aſſigns 
for error that the Court awarded a plea good, and barred the plain- 
tiff, where the plea wwas ill and inſuſſicient, there he hall ſhew cauſe 
ef the inſufficiency ; quod fuit conceſſum. Ibid. 


(B. a) Ii what Thing it may be aſſigned upon 


the Writ. 


DLs. JF a feme recovers land in a writ of error, and after the 
ſheriff returns damages from the writ purchaſed ie the delivery 
ef ſciſin, when it ought to be from the writ purchaſed que diem 
judicii, and after the tenant brings a writ of error in redditione 
judicii, he may upon this writ gu error in the judgment given for 
the damages, upon the return of the ſheriff ; for the laſt judgment 
is not an execution but an inqueſt (*) of office by the ſtatute of 
Merton, and it is uſed always to bring but one writ in ſuch caſe, 
and there is not any writ quia judicia reddita ſunt, but judicium. 
Trin. 11 Ja. B. R. between PoRTER AND AGER adjudged. ] 


pl. 5. Tie v. Atkins. And ſce (M. c) 


2. Error on a judgment in a ſci. fa. upon a recognizance, the 
writ bore teſte die Solis, which is not dies juridicus; and it was re- 


verſed, Dyer, 168. a. pl. 17. Trin. 1 Eliz. Barett v. Cleydon. 


(C. a) In what Thing it may be aſſigned upon 
the Writ. 


[1. JN a writ of error upon an outlawwry after a judgment in a re- 
difſeiſin, an error may be aſſigned in the record of the rediſſeiſin 
(fcilicet, the caption out of the land), and this is ſufficient to reverſe 


the outlawry, though the judgment of the rediſlcifin 2 
or 


Cro. J. 324. 
pl. 4. S. C. 
but S. P. 
does not ap- 
peor.—.— 


2 Bulſt. 119, 


120. S. C. 


— — 
* Fol. 761. 


— 
but S. P. 
does not ap- 


PEAr, —— 
See (E. b) 
pl. 9. 5. C. 
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* Fitzh.Er- for the outlawry cannot be good _ an erroneous judgment, 
ror» Flat. 11 H. 4. b. 94. adjudged Co. 8. Altham + 158. b.] 


cites 11 H, 
4. 6. and the error was brought upon the judgment of rediſſeiſin, as well as upon the judgment of out. 
lawry. Fitzh. Error, pl. 64. cites 11 H. 4. 6. [and ſo it thould be in Roll, and this cite 13 
continued in the Year-buok at fl. EY and is as well upon the rediſſeiſin as upon the cutlawry. ——— 
Br. Error, pl. 45. cites 9 H. 4. 5. that upon judgment given by the ſheriff in writ of redificitin welt 
of crror les, and ſays fee judgment in this and tle firſt judgment reverſed, and cites tit. Rediſſeiün, 
pl. 1. {where the caſe is taken more at large, ] 

+ This is miſprinted, aud ſhould be 152. b. where the caſe in the Year-book is cited and taicen 
ſomewhat fuliy. | 


L 539 ] 


3 Le. 230. 2. C. and A. recovered in a. writ of account agalnſt R. Hill. 
33 29 Eliz. R. aſſigned for error Hat the ſaid writ of account was 
Eliz. B. R. brought againſt Him os receiver of mentes for to render account quand 
the S. C. in og bc reguiſitus frerit, whereas it ought to have been more tpecial; 
u but the Court held the writ good, and ſaid that it was ſo held in 
Cro. E. 32. one GOMERSAL'S CASE, Viz. quod reddat ei rationabilem compu- 
pi. 1. Rob- tum ſuum de tempore quo fuit receptor denariorum iplius A; 


tert ve an- 2 Le. 118. pl. 169. Hill. 30 Eliz. B. R. Collet v. Robſton. 


drews and 
Cockett, S. C. a 
and judgment was affirmed. 


(D. a) how it may be ned. 


Br. Error, [I. JF two 6ring ſeveral aurits of error and ſeveral ſcire facia,'s 1 
* 3 reverſe a judgment in an afſiſe againſt them, they may allign 

my” errors jointly. 11 H. 4. 92. b. adjudged, ] | 
Br. Attaint, [z. In a writ of error it is u g99d afignment of error quid in 
1 omnibus erratum 9, tor the Court is not bougd to inquire of the 
Pr. Error, errors, if the party does not ſhew them to him. 6 E. 4. 6.] 


pl. 163. 
c= . Co & S. FP. by Caliard. 


C3. In a dum flit infra etatem againſ{ three, as daughters and heirs 
of J. S. if the plaintiff recovers by default, and the defendants 
bring error and aſſign their nonage for error, without alleging 
that their anceitor died ſeiſed, &c. [Quere if good or not ? 
Dyer. 2 Mar. 104. 10. adjudged.] 

4. Divers parties upon divers writs of error may aſſign the errots 
in common or ſevcrally. Br. Error, pl. 50. cites 11 UI. 4. 5 2. 65.92. 
per Hulſ. and Gaſc. | 

5. The form to aſſign errors is to put a bill into the caurt, and 
to ſay that in hc erratum eff, & c. and to ſhew in certain «hat things, 
et in hoc erratum ot, c. and ſhea in certain anther thing, et ſic de 
fingulis in which he will aſſign the etrors; but to ſay in omnibus 
erratum cit, is not good becauſe of the uncertainty. F. N. B. 
20. (G) the ſecond part. 8 

re. F. 71 6. If a writ of error upon a judgment in an afſiſe be brought ly 


1. 3. An- 
den v. Le, Jerry and ou cre cpr, and the others make default, he cannet 


* 
27 


8 | ? 
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gien errors alone till the others are ſummoned and ſevered ; ad judged, - romwell, 

7 a : C. & S. P. 
Yelv. 3, 4+ Paſch. 44 Eliz. Cromwell v. Andrews. ES 
: cordingly. 

7. If 2209 are outlutsved in an appeal of murder, and they bring a 2 Keb. 141. 
writ of error to reverſe it, and one appears, but the other does not, 1 og Co 
he ſhall not aſſign errors till the other appears, becauſe he has joined nota 
with him“ in the writ of error; adjudged. 1 Sid. 316. Hill. ſays, that 


18 and 19 Car. 2. 'The King v. Tothill & al. both were 


brought to 
the bar to aſſign the error jointly, and one alone cannot do it without ſummons and ſeverance. 


| 15404 
(E. a) A Man cannot aſſign Error in Fact, and alſo 


Error in Lac. 


[And how to take Advantage of ſuch Aſſignment. ] 
pl. 2. 


[And what ſhall be ſaid Error in Fact, and what 
Error in Law. | pl. 3, 4. 


LI. A Man cannot aſſign for error that judgment was given for the 
plaintiff, where it ſhould have been given for the defendant, 
and alſo an error in fact. Trin. 10 Car. Camera Scaccarii between 
Davis AND SELBY adjudged in a writ of error upon a judgment in 
B. R. where the error in fa& vas, that the plaintiff who brought 
the action as adminiftratrix to her huſband, was a feme covert, and 
that her huſband was then in full life.] 
2. But if a man aſſigns for error that the judgment was given One cannot 
fer the plaintiff, where it ought to have been for the defendant, and eien an er- 


alſo that he being defendant appeared there by attorney, being then 1 
within age, and the defendant in the writ of error pleads in nillo eff 
erratum, he ſhall nat have advantage for the doubleneſs, if he does not 
ſhew it ſpecially in his plea, but the judgment ſhall be reverſed, in- 
aſmuch as he acknowledges himſelf to be within age, which is a 
matter of fact. Mich. 11 Car. B. R. between MATHE]W AND 
BasxET adjudged, and a judgment given in an inferior court re- 


verſed accordingly. ] 


and another 
error in 

law ; for 
this is 
double, and 
may be de- 
murred toz 
per Roll ]. 
Sty. 69. 
Mich. 23 
Car. B. R. 


=—— Where there is error in fact and error in law, it muſt be demurred to for the doubleneſs, other - 
wiſe no advantage ſhall be taken of it on a general demurrer, Agreed per Cur. Lev. 76, Mich. 14 Car. 2. 


B. R. Molins v. Wetby. Sid. 94. pl. 20. Mullens v. Weldy, S. C. but S. P. does 

(3. In a writ of error upon a judgment in an inferior court if the 
ſtile of the Court be curia tenta coram J. S. ſeneſchallo curiæ, &c. 
a tempore, & c. an error may be aſſigned that J. S. was not ſleꝛuard at 
the time of the court held. Hill. 9 Car. B. R. between HArCH AND 
Nichols; per Curiam, in a writ of error upon a judgment in the 
court of the Tower of London, for this is error in fact.) 

[4- But in the ſaid caſe if the error be aſſigned that F. S. had not any 
authority to hold court, this is not well aſſigned, for this is uncer- 

Vor. IX, | | tain, 


not appear. 


* * e 
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— = tn, and matter in law peradventure, and more general, and 
Fol. 20. not matter of fact to be tried by the country. Hill. 9 Car. B. R. 

between HaTcny axp Nichols adjudged per Curiam, and the 

judgment given in the court of the 'I'ower of London athrmed ac- 
1 {541 ] cordingly. Intratur, Trin. 9 Car. Rot. 426. : 
* (5. In writ of error hn a judgment in B. N. he caunot aſſign 
P's 34 a ity. for error that there is not any bail filed for the defendant, for this is 
Sidley, S. C. not material f Ve was in cuftodia mareſchalli, & c. for if he was in 
accordingly. cuſtodia, the proccedings might be againſt him without any bail, 


Hob. 26 27 f 2 
e * but zf Se rut 1:7 in cuſtedia, he gught to aſſigu the error, that he avas 
KC: net bailed nzr in cuſizdia. Hobart's Reports, caſe 341. + 4 Lax- 


Error of 2 casrl's CASE, and 342. between © Wit.Lis Ax Db WooDHoust 


judgment : . . 
in debt in adjudged, but quære, whether he may aſſign it contrary to the re- 
B. R. was * cord, that he was not in cuſtodia mareſchalli when the declara- 


aſhgned, be- tion ſuppoſes it, and the other fo anſwers. ] 

caule the | 

bill was aſſigned the 17 Feb. and the bail was filed 12 Feb. ſo as the bil! was before any bail, and it did 
not appear that the defendant was in cuſtodia mareſchalli, but becauſe the very day of filing the bill is 
not material, for whenever it is filed it has :elation to the fic day of the term, this error was diſallow. 
ed. Cro. J. 684. pl. 13. Mich. 13 Jac, in Cam. Scacc. Platt v. Plummer. Hob. 70. pl. 82. 
S. C. accoraingiy.: Jenk. 295. pl. 34. S. C. attirmed in error; for bail relates to the firſt Cay 
of the term. 

Error afligned was, that there was not any bail upon the file, and this was certified accordingly, an! 
that he was not in cuſtodia mareſchalli ; and it was held by all the juſtices and barons, that it could no: 
de aſũgned for error, for it is contrary to the record; for the declaration is againſt him a, in cuſtodia 
mareichalli, and he appears and pleads to the iſſue as a priſoner who was in cuſtodia maretchalli, there. 
fore he thall not be now received to tay the contrary z3 wheretfure the judgment was athrined, Cro. J. 55%, 


Error was 
alligned that 
the detend- 


pl. 7. Paſch. 18 Jac. B. R. Webley v. Gilman. 


9. A man may aſſign as many errors in law as he Twill, but he 
can aſſign only one error en fait, becauſe this error en fait is to 
be tried by the country, and the errors in the record ſhiall be tricd 
by the juſtices. F. N. B. 20. (E). 

7. In replevin there are ?av2 avarvants, one f them ꝛuat an infant, 
and appeared by at!;rney when he ſhould appear by guardian, and 
this was aſſigned for error; but in the afſignment of it he concluded 


ant was an 

go — et hac paratus eft verificare, &c. and the detendant pleaded in nullo 
judgment eſt erratum; per Cur. he t ts have concluded to the country, be- 
my = cauſe the error which he aſſigned is an error in fad, and the jurors 
— only ſhall be triers of it, and not the judges, therefore it is as if 
verificare there had been no error aſſigned at all; for the defendant by 
8 8 pleading in nullo eſt erratum has not confeſſed it to be error, but 
which the Only put himſelf on the judgment of the Court, who cannot be 
other pleads, triers of it; and judgment aſſirmed. Yelv. 58. Hill. 2 Jac. 
in nullo eit B. R. King v. Goſpor. 

erratum z 


this is a good plea for it lies not in the breaſt of the Court to know whether he be within age or not; 
but if be had concluded, et hoc paratus eſt verificare only, without more, this had been good and 
traverſable, and to be tried by the country; and judgaicut armed. Built. 37. Trin. 8 Jace Bu- 


ker's cale, 


8. If one aſſigns error in fact, and alſo error in law, it 1 
— double, and the other party may well demur upon it; but it ſeems 
. Jucker, 7 : y a | 
S. P. and that the aſſignment of error in fat 1s Ng waver of the aſſignment of 
leems wo be error in law ; fic dictum fuit. Sid. 147. pl. 7. in a nota, Trin. 
— olaintiff 15 Car. 2. B. R. Anon. 
waived the laid error, and aſſig ned new error. 


Lev. 105. 
Slaughter 


. Error 


Ol 
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9. Error upon a judgment given in C. B. in caſe up ſeveral 
promiſes, in which upon non aſſumplit pleaded, as 79 1 of the 
counts, verdit and judgment were given for the plaintiff, and as t3 
the reſt for the defendant ; and the error affigned was, that the de- 


fendant aua an infant at the time of the promiſe made, and alſo ab- 


peared by attorney ; to which aſſignment the defendant in error 
demurred ſpecially, becauſe it contained matter of fact and of 
law alſoz and therefore the judgment was aſſirmed. 2 4d, 
Raym. 883. Paſch. 2 Ann. Burdett v. Wheatley. 

10. Error in fact was aſligned, viz. that the plaintiff was a feme 
covert at the time of the action brought, ſed non allocatur; becauſe 
it might have been pleaded in abatement, and it is a general rule 
wt to ſuffer that to be aſſigned for error in fa, which might have been 
taken advantage of, by being pleaded in abatement. 10 Mod. 166. 
Trin. 12 Ann. B. R. Groſvenor v. Stephens. 


(F. a) At what Time it may be ned. [5423 


[Or what may be aſſigned for Error after a Scire 
Facias. ] , 


LI. AFTER a ſcire facias awarded againſt the defendant, he * Br. Error, 


cannot aſſign any error which is matter of fact. * 22 E. 4. 45. 4 wh 3 
Fitzh. Nat, Brev. 20. E. 8H. 4. 23. | — ſenk. 
140. pl. 86. 
eites S. C. After errors aſſigned, and a ſcire faclas againſt the defendant upon that aſſignment, 
he ſhail not aſſign an error in fact, as to ſay that the p.aintiff was dead at the time of the judgment, or 
before the judgment, &c. F. N. B. 20. (E) 
After award of execution on a ſcire feci defendant cannot have advantage of matter pleadable to that; 
etherwiſe after two nihils. 1 Salk. 264. Witket v. Creamer. 


2. As in avoidance of an outlawry, to ſay that he was in France, Br. Errat 
or other place under ſuch captain in war, for this is matter of fact, r 
for it ſhall be tried by certificate of the captain. 22 E. 4. 46. 

3. Or in avoidance ef a judgment given for the plaintiff in a Writ Br. Error, 
of dower, 10 ſay, that there is nat any warrant of attorney for the Pl. 188. 5 
tenants certified, for this is matter of fact. 22 E. 4. 45. adjudged, —— Teak: 
But quzre this, for it ſeems this is not matter of fact, but to be 140. l. 86. 
tried by the record. ] cites S. C. 


| and it is 
repugnant to ſay that no warrant of attorney was entered, and to pray a certificate to be made of it; and 
the [cire facias admits the record to be full. 


Lg. But after a ſcire facias awarded, the plaintiff may of/iga er- 7 2 
— po * . 15 . 
rors in the record. + 22 E. 4. 45. 34 AM. J 6.) 3 


3 140. pl. 86. cites S. C. for the record is in court, but the warrant of attorney is not 


| Quare if this ſhould not be pl. 7. 


[5- 4s to ſay there is net any original, 22 E. 4. 45.) — — 
pl. 188. 
Cites 8. C. 


812 6. Or 


2200 


—U—U—ü—é ; Ap err ———̃ ʒ́ — ͥᷓ 


—— — 
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[6. Or to ſay in avoidance of an oer, that he avas but guarig 
exaFus, for this is to be tried by the record of the exigent, when 
it is certified. 22 E. 4. 46.] 
7. The plaintiff may n other errors in another term apparent in 
the record, but the defendant cannit then allege diminution ; quod no— 
ta. Br. Error, pl. 12. cites 28 H. 6. 10. 
2 Le.2.pl. 8. Error; after errors examined the plaintiff diſcontinued his writ, 
--——a—_ and obtained a new writ out of the Chancery, to remove the reſidue of 
S. C. agjor- he record, which being ſent in B. R. he brings a new writ of error 
Kabur, coram vobis reſiget, and would aſſign errors upon the new part of 
the record. It was ſaid, it was not warranted by any courſe ; for 
this is to allege diminution after in nullo eſt erratum pleaded. It 
was the opinion of the juſtices, that inaſmuch as the firſt writ i; 
diſcontinued, and this is a new writ ſucd, the plaintiff is nat tied 
to the former errors, but may afſign «ther errors at his pleaſure, for 
it is now as if no error were afhgned before, and he may aſſign 
other errors in the record, or other errors out of the recird, 
Cro. E. 155. pl. 38. and 281. pl. 2. Trin. 34 Eliz. B. R. Yates 
[543 ] v. Windham. | 
Jenk. aß. 9. A writ of error may Heß ſeven years-cr mare; for it is only a 
oo SE commiſſion, and the parties have no day in court by it; but the 
have no day defendant in a writ of error may by motion force the plaintiff in errar 
3 = to affegn errors the fame term, and bring a ſci. fac. returnable the 
in for fucs ſame term, or the next term. Jenk. 140. pl. 86. 


a ici. fic. ad audiendum errores, or the defendant in error ſues a ſci. fac. quare executionem haben 
non debet. | 


10. The Court was moved that there was a ſcire facias iſſuel 
out to certity CITOTS, and time was defired t9 af/;gn them ; but the 
Court anſwered, that the bringing of the writ of error is delay 
enough, and therefore if you have nt a//igned the errors according 
to the rules of the Court, they ſhall nit be new accepted. Sty. 208. 
Hill. 1649. Hudſon's calc. 


(G. a) At what Time it ought Io be aſſigned. 
Fitzh. Er- [I. TAM plaintiff in error ought 79 aſſign ſome error before he cal 


3 5 have any ſcire facias ad audiend” errores. 24 E. 3. 31+] 


Sty. 281. C2. If A. recovers againſt B. in Banco, and C. is bail for B. and 
_ adjor- after a ſeire facias is awwarded againſt C. the bail, and after t409 nuhill 
Ibie. 288. returned, a judgment is given againſt C. and after he brings a writ et 
S. C. ruled error in Banco Regis upon this judgment, he cannot aſſign for errut 
ee ſhew thut there was not any capias returned againſt B. the principal befirt 
cruſe why : : g F 
jodement le ſcire facjas ſued, for that if he had appeared and had not pleade 
thould not it, or had been returned ſummoned, and had not appeared and 
be attirmed, pleaded this matter, he ſhould not aſſign it for error, becaulc “ 
and like . - - . , 
Voerty to Might have pleaded it to the ſcire facias, and here the return of the tub 
bring an nihils amounts to a ſummons and is all one with it, and this 15? 
— matter of record and not a matter of fact, and there would be 1 
| el 
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end if he ſhould be admitted to aſſign it after ſuch judgment, in Ibid. 323, 
which if he had appeared he might have been aided. Trin. 1651, 16% * 


between BARcOck AND Torso adjudged, and the firſt judg- adjudged for 
ment affirmed. Intratur. M. 1650. Rot. 444-] the plain= 


tiff. one 


Scire facias was brought againſt the adminiſtratrix of one of the two perſons againſt whom judgment was 


given, and after two nihils returned judgment was awarded againſt her by default; aiterwards ſhe 
brought a writ of error coram vobis refiden', and the error in tact aſſigned was, that ſhe was never ſum- 
moned. The queſtion was, whether this writ of error would lie or not? becauſe the two nihils return- 
ed amount to a ſcire feci ; and ſo there being a judgment by default after two nihils, it is too late now 
to bring a writ of error. And upon the authority of the caſe of Baxcock v. Tours reported by 
Style, and mentioned by Ld. Roll, and agreed by him, the writ of error was quaſhed. 4 Mod. 314. 
Mich. 6 W. & M. in B. R. Lampton v. Collingwood. 


3. Error of a judgment in d5wer ; he aſſigned error that the fe- 
nant in aorit of deer appeared by attorney who had no warrant here, 
and proyed «writ to certify if any warrant be or not, and was ouſted 
of it; for when the record is removed, if the plaintiff will aſſign 
any error in fact, he ought to aſſign it before that ſcire facias 
iſſues againſt the defendant ; for after this ſcire facias iſſues he ſhall 
not afſign any error in fact, and therefore he was denied the certi- 
ficate by award. Br. Error, pl. 188. cites 22 E. 4.-45. 

4. And where a man aſſigns that he vas ultra mare at the time of o 544] 
the cutlaaury, &c. he ſhall do it before ſcire facias awarded againit 
the defendant. Ibid. 

5. And per Huſſey, a man ſhall not aſſign diminution after ſuch 
ſcire facias. Ibid. 

6. $9 where original is wanting, or capias or exigent is qvanting ; 
for by the ſuing of the ſcire facias he afirms that the record is full; 
per Huſſey, quod non contradicitur, Ibid. 

7. A man outlawed of felony, and brought to the bar to ſay 
why he ſhould not be put to death, pleaded that he was impriſoned 
in the caſtle of Oxon, at the time of the outlawry, and did not ſay 
under whoſe cuflody, nor in what county Oxon is, nor toxk averment, 
et hoc, &c. and by the juſtices, he thall not aſſign error before the 
writ of error by him purchaſed, and againſt the king does not lie 
a writ of ſcire facias upon errors afhgned, becauſe the king is 
always in court a third perſon preſent, therefore the priſoner 
muſt plead every thing certain at ft. Br. Error, pl. 135. cites 
1H. 7. 3. | 

8. When the record is removed, errors muſt be aſſigned before 
fei. fa. ad audiend” errores is ſued out. F. N. B. 20. (E). | 

9. And the error gut to be aſſigned the ſame term, and a ſci. fa. 
ad audiend' error” ſued out returnable either that term, or the 
term enſuing, elſe all the matter is diſcontinued, F. N. B. 
20. (G). 

10. When the record comes into court, the plaintiff thall aſſign his 
errors and have a ſci. fa. before the record ball be entered, for that 
ſhall not be entered until the parties have a day by ſci. fa. F. N. B. 
22. (F). 

11. In civil caſes the errors neither are nor can be aſſigned before 
the aurit of error is allowed, and the record removed ; but in cafes of 


cutlawry of felony or attainder of felony the error ought to be firſt 
: 813 aſſigned 
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aſſigned and allowed before a writ of error ſhall be granted. 
Jenk. 165, 166. in pl. 19. 

12. The plaintiit brought a writ of error upon a judgment oh. 
tained againſt him; and afterwards the record avas removed into 
B. R. he for ſome time wneglefted le fur out a ſcire facias ad audiren 
errores ; Whereupon the plointrff in the original ation ſued out a ſeire 


rg gare executionem habere nau, &c. and upon 2 nihils returned 


ad judgment, and execution executed. Carth. 40. Irin. 
1 W. & M. in B. R. Moſcley v. Cocks. 
13. 10 11 . 3. cap. 14. No fine, recovery, er judgment fhall 
be reti for error, untefs Writ of error ts bro ught within Ixwenty years 
after . ch fine levied, PE, 

1.4. In ejectment judgment is not complete till damages are 
found, and yet a writ of error lies of the judgment before any de 
mages are found ; becaule by tlie judgment that is given the poſleſſion 
is touched immediately; and where a judgment is final for any 
part, writ- of error will lie. 7 Mod. 100. Mich. 1 Ann. B. R. 
ſeems admitted in the caſe of the Quecn v. Darby. 

15. If the plaintiff in error lies fill after a writ of error brought, 
this is no difcontinuance of the writ, but that the defendant in er- 
rer has no other way but to bring a /cire factas againſt him, ts ſhew 
cauſe quare executionem nen haverety, and it will be no plea. for the 
plaintiff in error to plead that there 1s a writ of error depending, 
but he muft afſign his errors forthavith after ſuch ſcire facias brought; 
and in this cafe there is a difierence, (viz.) if, the ſcire facias is en— 
tered on the ſame roll with the writ of error, then he may aſlign 
errors without a ſcire facias ad audiendum errores, otherwite not; 
per Holt Ch. J. 3 Salk. 144. pl. 1. Lynch v. Coot. 

16. In a writ of error quod coram vobis reſidet, the Court on 
motion made a rule that plaintiff ſhould aſſign his errors within 
fur days. Barnard. Rep. in B. R. 328. Paſch. 3 Geo. 2, Cow- 
worth v. 'Throuſtout. 


ja B. R. Paſch. 4 Geo. 3. Goodright v. Jenningte 


* 


(G. a. 2) Bar of Execution. 


Where the bringing a Writ of Error will bar the 
Execution of the former Judgment, 


1. * HERE a writ of error is brought upon a judgment in an- 
nuity in C. B. that court cannot proceed upon a ſci, fac. to 


execute this judgment. Jenk, 74. pl. 40. cites 10 H. 6. 6. 17 E. 3. 


Fitzh. quare incumbravit, and Dr. Drury's caſe, 8 Rep. 42. 

2. But where a judgment is given in debt, and the record is re- 
moved by error, yet before reverſal an original aurit of debt lies uten 
this record. Jenk. 74. pl. 40. cites 4 H. 6. 31. and Dyer, 32. 

3. In treſpaſs after judgment by default a writ is awarded to in- 
quire damages, and before the return thereof a writ of error is 

| brought, 


Error. 


brought, yet this writ to inquire of damages ſhall be executed, 
though iſſued after the writ of error was brought ; for in this caſe 
the writ of error does not lie befere the return of the writ of inquiry, 
becauſe till then 19 perfect judgment is given by which the defendant 
may be damaged, but it is otherwiſe in ejectone firme, or avrit of 
der, and a writ of inquiry of damages awarded; for the land and 
d;,wwer are recovered by the firſt judgments. Jenk. 74. pl. 40. 

4. Execution was made after all;wance of a writ of error in par- 
liament. It was moved that the writ of execution was ſealed be- 
fore the writ of error taken out, and as bail to it was not put in, 
it could not be a ſuperſedeas. The Court allowed, that where 
bail is afteravards put in, the writ of error is a ſuperſedeas by relation 
from the very ſealing of it, but as bail was not yet put in, the time 
of ſervice of the execution was at preſent to be conſidered as re- 
gular; but where indeed us bail is to be put in, the awrit of error is a 
ſuperſedeas from the ſealing it. Barnard. Rep. in B. R. 176. Trin. 
2 Geo. 2. Gurnel v. Faul. 


(G. a. 3) By whom. 


Where ſeveral Perſons may have ſeveral Writs, or 
muſt all join. | 


I, A Precipe quod reddat is brought againſt a tenant ; he wouches ; 

I judgement is given for the demandant again? the tenant, and 
fer the tenant againſ? the vouchee ; they may have ſeveral writs of 
error upon this judgment; the vouchee may aſſign error between 
the demandant and the tenant, but the tenant cannot aſſign error 
between the demandant and the vouchee. The vouchee may have 
prejudice by this error, but not ſo the tenant, becauſe he has re- 
covered in value; if the tenant reverſes the judgment, the vouchee 
[12]] have a ſcire facias to reſtore the value; if the vouchee pre- 
vails by means of the writ of error brought by the vouchec, the 
tenant ſhall be reſtored. Jenk. 69. pl. 31. 

2. $9 where an erroneous recovery is had againſt fenant for life, 
he in the reverſian, and the tenants ſhall have ſeveral writs of error, 
and judgment for one of them, and execution thereof ſhall reveſt 
their eſtates. Jenk. 69. pl. 31. | | 

3. Error of a judgment in ejectment againſt ſeveral defendants, 
and the writ concluded ad damnum ipſorum, which mult be againſt 
ail, when it appeared by the record that the judgment was only 
againſt three, and that all the 75 were acquitted ; per Cur. yet the 
writ of error is well brought, for all mult join in the writ, which 
1s only a commiſhon to examine errors; and ad damnum ipſorum 
may be intended only of theſe <vho auere found guilty, viz. that they 
were damnified by this judgment. 3 Salk. 146. pl. 8. Ball v. 
Richards. 


2 Keb. 223. pl. 30. and $44. pl. 83. 8. C. and the judgment wholly reverſed. 
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4. If one executor appears upon the capias, and another makes default, 
judgment thall be againſt both de bonis teſtatoris; and the judg. 
ment being againit both, one only ought not to bring the writ of ex. 
rer, but beth mit join ; tor the judgment is ad grave damnum of 
them all. 1 Salk. 312. pl. 17. Paſch. 1 Ann. B. R. Rouſe v. 
Etherington. | | 


(H. a) Scire Facias ad audiendum. 
In what Caſes it ſhall be faced. 


LI. * theſe matters which are a//:gned for error, appear to the 
Court ?9 be no error, nor colour of error, it ſhall not grant 
any ſcire facias. 18 H. 6. 18, 19. Curia.] 


[2. If a matter of fact be afigned for error, a ſcire facias ſhall 
be granted. 18 II. 6. 19.J 


U 


Trin. 15 H. 6. 17 C. 0 


[ 547 ] in a writ of droit patent, the heir ſhall have a writ of ſci. ta. ad 


Mae per- 
1 5 
Jace 2. 


cap. 17. 


* 


3. In a falſe judgment againſt an abbot the plaintiff was nonſuit, 
and the ab: had a ſcire facias againſt the plaintiff to ſhew why he 
ſhould not have execution, and to have the judgment executed re- 
turnable at 15 Patch. at which day the pl/ainriff appeared, and aſſign- 
ed his errors, and tendered ſuretiet to ſue with effet, and prayed a 
ſcire facias againit the abbot to hear errors. And the opinion of 
the Court was, that he might aſlign the errors againſt the abbot, 
without ſuing any ſcire facias againſt him, becauſe they had day by 
the roll. F. N. B. 18. (F). 

4. But if the falſe judgment abate for default in the aurit, the plain- 
tiff ſhall not have a ſci. fa. ad audiend' errores upon the record 
certified, and if the plaintiff dies, if the falſe judgment be given 


audiend' errores. F. N. B. 18.{G). | 

5. Three women and the huſtand of one recovered debt in C. B. and 
judgment affirmed in B. R. T7 he buſvand died. The women ſued 
our a capias againſt the party without firſt ſuing a ſci. fa. But ad- 
judged that a ſci. fa. ought to have been firſt ſued forth, becauſe 
perhaps the defendant might have a'releaſe of the huſband who 
was dead to plead. Mo, 367. pl. 503. Mich. 36 & 37 Eliz. 
Iian's caſe. 

6. 17 Car. 2. cap. 8. fe 2. I Here any Judgment after a verdidt 
Gali be had hy any executor or adminiſtrator, an adminiflrator de bonis 
an Way ſue a ſct. fa. and take execution upon fuch Judgment, 

7. 'Lhe Exchequer-chamber doth nt award a ſcire facias ad au- 
Giend” errores, but notice is given to the partics concerned. 
Vent. 34. Trin. 21 Car. 2. B. R. Anon. in a note. 

8. A ſcire facias ad audiendum errores went againſt the exccu— 
ters, where the defendant in the writ of error died. Vent. 34. Trin. 

21 Car. 


Error. 


21 Car. 2. the ſecondary informed the Court of this as the caſe of 
Thyn v. Cory. : ; | | 

9. In an information qui tam, &c. upon 5 Eliz. for uſing a trade 
contra formam ſtatuti, and judgment pro quer', and writ of error 
brought; per Cur. in the cafe of indictments, there needs no 
ſcire facias for the party to aſſign his errors, but a rule is ſufficient, 
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becauſe the queen is always in court by her Attorney-general ; but 


a rule in this cauſe being moved for, the Court ſaid they had or- 
dered precedents to be ſearched, but could find none, and there- 
fore the defendant in error mult proceed as he can by law. Trin. 
8 Ann. B. R. The Queen & al v. Ford. 


(I. a) [Scire Facias.] 
Againſt whom it lies. 
[ Tertenants. | 


ſr. JF a man condemned in an aſſiſe be outlawed jor the fine of the 

king, and he brings a writ of error to reverſe the oulawwry on- 

ly, there Mall not be any ſcire facias rgainſt the recoverer, becauſe the 
outlawry is at the ſuit of the king only. 7 H. 4. 40.] 

[2. But etherwways it had been if the writ of error had been 

brought of the judgment and the outlawry only. 7 H. 4. 40.] 


[3. If a man be outlawed at the ſuit of a common perſon, and he 
brings error to reverſe the outlawry, he ought to ſue a ſcire facias 
againſt the party. 7 H. 4. 40. 9 H. 4. 3. admitted. Contra 
11 H. 4. 94.] 

[4. But if a man be outlawed pon proceſs at the ſuit of A. who 
dies, and he brings error to reverſe the outlawry, he ſhall at ſue 
a ſcire facias againſt the executor, becauſe he cannot proceed + upon 
this original, which is abated by the death of the teſtator. 


9 H. 4. 3] 


Fitzh. Er,. 
ror, pl. 
62, cites 

7 H. 4. 39. 
S. C. 
Fitzh. 
Error, pl. 
62. cites 


Paſch. 7 H. 4. 39. S. C. 


* Fitzh. 
Error, pl. 
62. cites 


7 H. 4. 39» 
8. C. 
Br. Error, 


pl. 44. cites 
. Com mms 


Br. Utlaga- 


ry pl. 9. 
cites S. C. 
Fitzh. 


Utlagary, pl. 9. cites S. C. 


[5. Upon a writ of error againſt the heir of him that recovers, a 
feire facias lies againſt the heir and tertenants. 8 H. 4. 17.] 
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Br. Error, 
pl. 42. cites 
8 H. 4. 18. 


S. C. Fitzh. Error, pl. 60. cites . E. 


56. Awrit of error was brought to reverſe a fine. Some of the 
Juſtices thought that it is the 2% away to award a ſcire facias againſt 
the tertenant, before the Court proceeds to examination of the errors, 
for he may have ſomething to plead in bar, as releaſe, &c. and ſo ſave 
the Court the trouble of examining the errors; and though the 
Judgment ought to be reverſed againſt the party and privy, yet the 
plaintiff could not have reſtitution till the tertenant be made privy 


by 


A writ of 
error was 
brought ta 
reverie a 
recovery 
ſuffered in 
the grand 
ſeſſions of 
Wales. The 
queſtion 


Was, Whee 
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by a ſcire facias ; for if he be otherwiſe cuſted he may have aſſiſe. 
Dy. 321. a. pl. 21. Hill. 15 Eliz. 


cia 2:a.nfſt the tertenants and the heir? The heir in this caſc is an infant, ſo that it was inſifted that if he 
be amitted to be a detendant, he ought not to appear during his minority, and there is o remedy till his 


full e- 


Per Curiam, it is not neceilary in point of law, but it teems to be the courſe of the Court 


aud that muſt be followed: and it is reaſonable it ſhould be ſo; becaute the errors upon a recovery 
ſhould not be examines before all the parties are in court, and theretore there thuuid be a ſci. fa. 28 af 
tue heir and the tertenants. 3 Mod. 274. Hill. 1 W. & M. in B. R. Anon. 


2 Bu!?.21r. 
Hnx.ev Vs 
Harriton, 
e. 5. P. 
by Man Se- 
GUILTY» 


Farir. 152. 
ii. 1659. 
cides 21 E. 4. 
2d 21 H. 7. 


tus motion 
was of o. 
nion that 
ewiiding it 
TY THE? der- 
de ents was 
EIN EX He- 


cefiitate juris, but d. ſcretionary. 
ought to be vacated; and it was ruled accordingly, niſi, &c. 


Scire facias ona judgment in debt was brought again/? the bail, 
It was afligned for error that it is nt mentizned th 5 proceſs avas 
awarded againſt the principal ; and judgment was reverted. Cro. 
E. 177. pl. 6. Paſch. 32 Eliz. B. R. Herd v. Burſtow. 

8. * aſſigned was that the S vas taken in execution without 
any fcire facias cl out againſt him this was held to be error, and 
a ſuperſedeas was granted to deliver him out of execution. 
2 Bulſt. 133. Mich. 11 Jac. Kirkby v. U ngle. 

9. In caſe of a ſei. fa. againſt an admini/irat:r, the courſe is to 
grant it ſometimes generally againſt adminiſeratar, and ſometimes againſt 
ſuch a one particularl [y os admini/trater ; per Mann, Clerk. Roll. 
Rep. 23. pl. 32. Paſch. 12 Jac. B. R. in the caſe of Harrifon 


v. Hukeilcy. 


10. The awrit of ſci. fa. aucicutiy avas ſpecial, naming the tertenants, 


but of late ſuch courſe has been charged as appears by 8 H. 4. 18. 


and the writ awarded generally, and «when the writ is general, nen 
tenure in no plea in abatement z per Pridgman. Bridgm. 72. Hill, 
13 Jac. | 

11. The ſcire facias again? the tertenant is not ad audiendum 
errores, but ad audiend” proceſſum © recordum, and therefore he 


cannot plead in abatement of the writ but only in bar; Arg. to 


which 'F'witden and Windham inclined. Lev. 72. Mich. 14 Car. 2. 
B. Met in caſe of Wynn v. Loyd. | 

2. Appellees of murder were cutlagred, and brought error, and 
apparent errors tere aſſigned, but the Court notwithſtanding would 
not reverſe the outlawry till a /cire factas returned againſt the lords 
mediate and immediate. Sid. 316. pl. 1. Hill, 18 & 19 Car. 2, 


E. 1 The King v. Tothill & al. 


If a writ of error is brought 7 reverſe a common recovery, the 
Conte before reverſal thereof ought ts award a ſcire facias againſt Ile 
tertenants, and this is not merely diſcretionary, but ex neceſſitate 
juris, for they may have a matter to plead in bar as a releaſe, &c. 
Arg. and held accordingly per Curiam; for it is not only a cau- 
tionary writ, but it is a legal caution which in a matter makes it 
neceſſary ; fed adjornatur. 3 Mod. 119. Hill. 2 & 3 Jac. 2. King- 
{ton v. Herbert. 


Comb. 42. S. C. and per Cur. the reverſal of the recovery 


S. P. in error to reverſe a fine, and 


argad that it is in the diſcretion of the Court to grant it, and that it lies as well after as before judg- 
ment in tue writ of c:ror, and of this opinion wis Newdigate Ch. J. and citei 3 H. 6. and 43 E. 3. 
in point, and that in D. 320, 321. no ſcite facias was awarded ; Hill J. ſaid, that it ought to have 1- 

£1 det ere 25 in 21 F. 4. and 21 H. 7. in err er to reverie an outiawry, a fc: 
250 mmedizte; and Nicholas J. doubted ; et a jornatur. Hardt. 163. till. 
Fr. mam. 
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(I. a. 2} Examination of Errors. At what Time, 
After Execution awarded. 
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1. A Man rectvered in writ of debt, and the defendant brought writ Br. Nonſuit, 
of error, and removed the record in B. R. and there did fl. g: cites 


nothing, by which the plaintiff prayed execution, and could not have 
it without ſcire facias, by which he /ued [cire facias and alias, and 
the defendant was tawice returned nihul, by which the plaintiff had ca, 
ſa. und after exigent, becauſe it was entered quod defendens ex- 
aCtus fuit et non comparuit, and pon the exigent he came and ten- 
dere the maney to the Court as he ought, as it ſeems, and prayed ſcire 
jacias ad nudiendum erreores, and ſuperſedeas, and had it, becauſe the 
exatus fuit et non comparuit was upon the ſcire facias of execution, and 
1:5: upon the wiit of error, and ſo he is not nonſuited upon the writ of 
ein, and fo ſce notwithitanding the matter above, they ſhall pro- 
ceed upon the writ of error, and the advantage of it is not loſt. 
Br. Error, pl. 6. cites 9 H. 6. 13. 

2. If the defendant in error ſues out a ſcire facias quare executionem 
halere nan debet, this is merely collateral ts the record removed, and 
yet by matter ex poſt facto may become a record, as if the plain- 
tif upon the return of the ſcire facias appears and pleads a releaſe 
or other matter, as he well may, then this is a record annexed to 
the ſirſt record removed; but if upon the return of the ſeire facias 
the plaintiff appears and aſſigns errors, or has a day given him to 
allign them, and upon this record aſſigns his errors n/ufficiently, 
this /cire facias is but a piece of paper filed to the record, no proceeding 
being thereupon. Yelv. 6, 7. Trin. 44 Eliz. B. R. Crumwell v. 
Andrews. | | 

3. In ſcire facias ad audiendum errores, and ſcire facias returned, 
et quad premenitus nm venit, the Court without pleading will ex- 
amine the errors. Keb. 662. pl. 53. Hill. 15 & 16 Car. 2. B. R. 
Molineux v. Nelſon. | 

4. A ſci. fac. does not lie on a judgment pending a writ of error 
brought on that judgment, but the writ of error pending is a good 
plea to the ſci. facias; and the whole pro geedings were ſet aſide on 
motion as irregular, without driving the defendant to an audita 


querela. 2 Ld. Raym. Rep. 1295. Mich. 8 Ann. in Cam. Scacc. 


Ludlow v. Lennard. 


(K. a) hw it ſhall be joined in Demurrer or Re- 
Joinder to the Error aſſigned. | 


Ii Nullo eft Erratum.] 


LI. IF a man outlawed brings a writ of error to reverſe the out- 
lawry, and aſſigns his errors, the ting's attorney ſhall not 

tlead in mulls ft erratum, and fo a demurrer, as they uſed to do be- 
| tween 


+ Los / 


/ 
/ 


% 
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beten common perſons, but only upon the aſſignment of the error 
the Court ſhall give a day te the king's counſel to maintain the outlaws 
ry, and it is entered curia adviſare vult till the outlawry is reverſed 
cr affirmed. Mich. 14 Ja. B. R. per Curiam and Clerks in Char- 
MAN'S cafe. ] 
* Though [2. If the plaintiff in the writ of error afſigns an error in fa?, 
mb if the defendant will put in iſſue the truth of the fact, he ought to re- 


— it join by gemal of the fact, and fo join iſue thereupon, and ſhall not 
5 ot nd ſay * in nulls eft erratum, for by this he acknowledges the fact al- 
but uad a Jeged to be true. Dyer, 3 E. 6. + 7 E. 4. 16. and $9 E. 4. 32. 
demurter, it ſeems to be intended.) 
becaule it is [z. But when an error in fact 3s aſſigned, if the defendant will 


1 acknowledge the fact to be fo as alleged, aud yet that by the law this is 


Per Cur. ot error, he cught to rejoin in nullo eff erratum, for by this he ac- 
Cro. J. 29+ knowledges the fact, and yet that by the law that is not error 
in pl. 5. 8 r » Y * 0 
Paſch. 2 ac. Dyer, 3 E. 6. f. 7.] 

B. R. — f 

In nullo et etratum is a demurrer, but is not a confeſſion of error in fact not well aſſigned. Lev. 311. 
Hill. 22 & 23 Car. 2. 5. R A writ of error aſſigned nonage in two of the defendants, where all 
appeared by attorney, the defendant pleaded in nuliv eſt erratum ; the judgment was reverted in toto, 
becauſe this plea is a confeſſion of this matter in fact, it being a exmurrer, and no way left for the de- 
mutter to try it; but he ought to have pleaced to the intancy, fo that iſſue might be taken upon it. 
Ley. 224. Trin. 22 Car. 2. B. R. Grell v. Richa:ds. A demurrer in law is der 5 c 
of a thing againſt the record, but of that only which may tin: with the record ; for otherwiſe his con- 
fefion would be vain, and ſhould not bind the Court. Per Popham. Cro. J. 12. pi. 15. Patch, 
1 Tac. B. ; : 

When error in fact is well aſſigned for error, in nullo eft erratum amounts to a confefiion of the fact, 
a3 if infancy be aſſigned, the plaintiff cannot plead in nulio eſt erratum, becauſe by it he confe ſſes the 
inf ncy, but he ought to take ifiue ; but if the party aſſign for error that the Court did not fit, or that 
the defendant did not appear, which aſſignments are of matters of fact, but not well made, there in 
ul eſt erratum amounts to a demurrer. Per Hale Ch. J. Raym. 231. Mich. 25 Care 2. B. R. 
O cecover v. Overbury. 

+ Br. Error, pl. 165. cites S. C. Fitzh. Error, pl. 43. cites S. C. 

1 Br. Error, pl. 93+ Cites S. C.—— Fitzh. Error, pl. 45. cites S. C. 


3 


Pr. Error, [g. $8; if error be alleged in the lady of the record, in nullo et 


e ee erratum is a good rejoinder, for this ſhall put the matter in the 


Fitzh. Er- judgment of the Court, the record being agreed to be fo, 


ror, pl. 45. . 
cites S. C. 9 4 3 ] | 
But otherwiſe it is of error in the record, as want of capias, or the like, there he may ſay in 


nullo eft erratum, and there if the defendant wil! confeſs the error, the Court ought not to reveiſe the 
judgment till they be aſcertained of the error. Br. Error, pl. 165. cites 7 E. 4. 16. 


[5. Ss if error be alleged in a matter of record which is not of the 

Fol. 764+ body of the record, but in a collateral thing, as quod non habetur ali- 
& Br. Exxor, quod recoraum of reſummons, in nullo cit crratum is a good rc 
pl. a3. cites joinder, for if the plaintiff in the writ of error does not [| pray a di- 
S. C.— minution, and thereupon procure a certificate from the inferior 
Firzh. Er- court, that there 15 not any re-ſummons before the rejoinder en- 


ror, pl. 45. A = : : 8 ; 
cites S. C. tered, this aſſignment is of no effect, but void, inaſmuch as this 


C Fitzh. is to be tried by the record itſelf ; and ns diminution can be alleged 
_ after the rejcinder entered. $ 9 E. 4. 32. JE. 4. 16. for if the 
>. C.— defendant will confeſs the error, yet the Court ought not to reverſe 
* overs the judgment till they are aſcertained of the error by the record 
trees, C. Itfell.] | 


"C5511 7 6. In 


Error. 


6. In nullo eſt erratum cannot be pleaded % on error aſſigned en 
fait, but he ought to anſwer to the error en fait. Dy. 65. pl. 7. 
Mich. 3 E. 6. in caſe of Ld. Arundell v. Ld. Windfor. 

7. Error“ aſſigned was, that the defendant appeared per F. S. at- 
tornatur ſuiuu, and that here aue not any ſuch perſon as J. S. in re- 
rum natura; the defendant pleaded in nullo eſt erratum, which is 
a confeſſion, and yet the Court held it no error, becauſe it i- 
againſt the record, and the party is eſtopped to ſay the contrary, 
but he might have s ſſigned that J. S. had not any warrant of at- 
torney; and judgment athrmed. Cro. E. 665. pl. 18. Paſch. 
41 Eliz. C. B. Croſle v. Tyrer. | 

8. The parties being at iſſue, and an habeas corpora awarded, C. B. 
in which the action depended, awarded a ſuperſcdeas quia impre— 
vide, &c. which vas delivered to the ſheriff, and yet he returned the 
jury, and the cauſe was tried at the aſſiſes, and a werdi? for the 
plaintiff ; this matter was athgned for error; the defendant in er- 
ror pleaded in null eft errutum, and adjudged error; for the error 
aſſigned is a matter in fad depending an a matter of record, and fo 
the plea ic a confeſſeon, that ſuch a ſuperſedeas was awarded, and 
delivered to the ſheriff before trial, and conſequently after the ſu- 
perſedeas delivercd the hands of the ſheriff were bound. Yelv. 57. 
Mich. 2 Jac. B. R. King v. Andrews. 

9. A double error in fact was aſſigned; and per Holt Ch. J. the 
way is to plead in nullo eſt erratum, and fhew the duplicity for 
cauſe to affirm the judgment. But if apparent error appears on the 
record, notwithſtanding the ill aſſigning of the error in fact by 
reaſon of the duplicity, judgment ought to be reverſed for ſuch 
apparent error; but no ſuch error appearing here on the record, 
the judgment was athrmed becauſe of the duplicity of the error in 
fact; per Curiam. 12 Mod. 650, 651. Hill. 13 W. 3. Gibbs v. 
Walkley, | 

10. Debt on a bond, and the plaintiff having had a verdict and 
judgment in C. B. a writ of error was now brought by the defend- 
ants; and it was aſſigned for error, that one of the defendants died 
before the day of niſi prius ; Strange for the defendant in error 
moved, that it appears en the record that both the defendants joined 
in bringing this aurit of error ; ſo that the error now afſegned is con- 
trary to the record, and conſequently an error which the plaintiffs 
are eſtopped to aſſign; and therefore the plea of in nullo eſt er- 
ratum is a demurrer to it, and cites 1 Ro. Ab. 758. pl. 8. And 
the Court being of this opinion, the judgment was alfirmed. 
Gibb. 109, 110. Mich. 3 Geo. 2. B. R. Webb v. Plumner & 
at. | 
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(L. a) Diminution. C552 ] 

[ Alleged ; how. Not contrary to the Record.] 
II. Man cannot allege diminution contrary to the record which Diminution 
is certified. Paſch. 41 EL B. R. Hull nzx ve 


inferior courts. Sid. 40. 364. Shall not be alleged when it appears there is want of continuance. 


$.d, 348—1 Sal K. 266. pl. 11, Paſch. 3 Ann. B. R. in cale of Hale ve Clare, S. . 


2. As 


552 Error. 


Cz. As if in a writ of error it be certified that the:judgment wag 
that defendant / in miſericerdia, the defendant in the writ of 
error caunct alleye diminution, tcilicet, that the record ts quod capi- 
 atur, becauſe this is contrary to the record certified, Paſch. 41 E!, 
B. R.) 

Roll. Rep. [Z. If upon a writ of error the record be certified that a challenge 

* 0 = was t5 the ſheriff for couſinage, and after thereupon a venire facias 0 

accordipgly. Ihe coroner upon diminution, it 3 be ce riified that the challenge 
to the couſinage was after the return of the vere facias, becauſe 
this is contrary to the record before certiſied, for nothing can be 
certified but that which ſtands with the firſt record. Trin. 13 Ja. 
B. R. between FLOVD AND BETHELL. } 

4. It cannot be alleged upon a bill of exceptions, as to ſay that a 
miniſter, as ſheriff, &c. was examined, which 15 omitted. Br. Er- 
ror, pl 50. cites 11 H. 4. 52. 65.92. per Huls. 

5. Error in B. R. of a judgment given in Briſtow, inaſmuch as 
the attachment was returned, Tueſday was in feſio Sancti Hdinundi, 
where the en was 1 lay; the defendant alleged diminutici, 
that the record is T weſday the ſixleenth day of July, anno 5 E. 4. in 
Felis Sancti Ednundi, and fo theſe words / Sancti Edmundi ) void, 
and the reſt is the days and prayed writ to certify it z and per 
Jenny and Laicon this diminution is not good; for it is to fallify 
the record; for dimin{ic1 cannst be alleged i in that avhich ts contrary 
to the record, But in that which may ſtand with, &c. But per 
Billing and Needham, this ſtands w ith it. Br. Error, pl. 168, 
11 E. 4. 10. | 

6. Aſſiſe was brought by A. againſt B. and others, and paſſed 
for A. and B. and the others brought writ of error, and aſligned 
for . the miſugſiner f one of the purors, but 1 20 and alſs that 
the dliſſciſin was found with force, by which thy j 's ſhould treble 
the damages, where it was nt found if the diſſeiſin yas before the 
Satute , "fercible entry er after, and to the firſt error the deſendant 
prayed that it be amended, and ts the other error he pleaded that in 
this, nor in any other part of the record, in nullo eft erratum, and 
prayed that the judgment be athrmed, and day was given till the 
next term, at which day the —_— ſaid that it appeared in the re 
cord of afſiſe that they were at iſſue uon taus matters out of the point of 
aſſiſe, aud that the one was found, and the ither not inquired, and yet 
damages vere given far all, and therefore error; to which the de- 

endant alleged diminution, and prayed writ to the juſtices to certify 
it; to which the plaintiff ſaid, that at arnither time he brought ſci. fac. 
upon this writ of error againſt the defendant, upon which he appeared, 
and the plaintiff aſſigned the errors, to which the defendant had pleaded 
in nullo eft erratum, and prayed that they proceed to the examinaticn of 
errors, and upon this day is given to this term; and therefore 
C553 ] Judgment if he may now allege diminution, and after the judgment 
was reverſed; and fo ſee, that the alleging of diminution ſhall 
not ſerve here; for per Danby and others, the defendant before he 
pleaded ought t5 have ſeen that he had the whole record except the 
writ, proceſs, warrant of attorney, and the like; quod nota. 
And ſo ſce that the other may Mau ther errors in anther term ap- 
parent 
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Error. 


ment in the record, but the defendant cannot then allege diminution ; 

quod nota z and there it was argued if judgment may be reverſed 
tr the damages and fland for the land and it ſeems that no; and 
that if aſſiſe be v, parcels that it is error; quod nota, Br. Er- 
ror, pl. 12. cites 28 H. 6. 10. Lord Clinton v. Cliderowe. 

7. Error aſſigned was, for want of a warrant of attorney ; the 
plaint!F in error prayed a corttorart to the Ch. J. of C. B. and an- 
cther to the cuflos brevium, and they both returned non invent ali- 
grid avarrantum ; he who obtained the judgment died. The 
plaintiff brought anther avrit of errer by Fourney's accampts againſt 
bis ſon and heir, who appcared, and then the plaintrff alleged dini- 
nuticn in hoc, that the warrant of attorney was not certified, and pray- 


ed a new certisrari to the Ch. J. and anther to the cuſios brevium . 


ir was objected, that it ought not to be granted twice in the ſame 
action, eſpecially when the firſt has been returned by one who is 
a judge of record, (viz.) by the Ch. J. who has certified, that non 
inven! aliquod warrantum, for which reaſon diminution cannot 
be alleged in this warrant of attorney, if another certiorari ſhould 
be granted; but on the other ſide it was ſaid, that this certiorari 
was only to inform the Court, and that if it was granted, and the 
judge ſhould certify, that habetur aliquod warrantum, that certi- 
licate would not be contrary to the firſt, becauſe that was non 
invent aliquod warrantum, both which may be true and ſtand to- 
gether; it ſeemed to Wray Ch. J. that it would be hard to grant 
a certiorari, but if any variance could be alleged, it ſhould be 
otherwiſe, as was adjudged in LAaSSEL's CASE, where it was Cer- 
tiſied that there was no warrant of attorney, and aiterwards, upon 
2 motion for a new certiorari, as in this cafe, and becaute the ori- 
ginal was between John Laſlels, Eſq. executorem teſtamenti, &c. 
where he was not named executor in the firſt certiorari, and upon 
that matter a new certiorar! was granted. Le. 22. pl. 28. Trin. 


26 Eliz. B. R. Dayrell v. Thinn. 
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Mo. 148. 
pl. 295. 
DORRELL 
v. THYNg 
S. C. that 
the Ch. J. 
certified non 
inveni alt. 
quod war- 


rrantum at- 


tornat', and 
that the 
cuſtos bre- 
vium certi- 
fied quod 
non habetur 
aliquod war- 
rantum at- 
tornat', and 
thereupon 
{ci. fa. if- 
lued againſt 
the detend- 
ant, who ap- 
peared and 
prayed aid 
of the queen, 
and had it, 
and then 
died; and 
a new writ 
of error was 
awarded a- 
gainſt the 
heir and ſci. 
fac. after 
errors aſ- 


figned, upon which he appeared and pleaded, and alleged diminution in net certifying the warrant of 


attorney 3 whereupon the defendant demurred. 
have new writ contrary to the two firſt certificates in the firfi writ of error. 


8, In a writ of error, if they allege diminution of the pęſen & 
Labeas corpora, aud there is nene to be found, the judgment is erro- 
neous, becauſe there is no warrant to enter the verdict on a 
plea roll. Gilb. Hiſt. of C. B. 138. cites Cro. E. 340. Long v. 
Mitchell, | | 


And adjudged chat he cannot allege diminution, nog 


Cro.F. 340. 
pl. 5. Mich. 
26 & 37 
Eliz. B. R. 
the S. C. 
and the 
Court held 


it error; ſed adjornatur. 


9. Error of a judgment in C. B. becauſe there was not any awar- 
rant of attorney for the plaintiff (the judgment being for the defend- 
ant), Upon a certiorari it was returned, there was not any war- 
rant of attorney in that term; it was the opinion of the Court, 
that it is not moterial in what term it be entered, /> it be entered at 
all; and therefore it was commanded, that the reverſal of the 


Judgment ſhould be ſtayed until it was certified z and thereupon 
the 


Bulſt. 21. 
S. C. The 
judges fa'd 
ta the plain. 
titf in error, 
that this 
was his 
frult and 
neglect, 


that the 


3531 Crror. 


judgment the parties compounded. Cro. J. 277. pl. 7. Paſch. 9 Jac. B. R. 
for the e- Smith v. Skipwith | 

verſal was g P . 

not entered of record; for if the ſame had been entered, then this motion had been prevented, but for 


this omiliion à certiorari was granted by the rule of court. 


[554] 10. In error vpn indidtmente to reverſe them, if the error be 
aſſigned in the outlawry only, diminution may be alleged, there 
being only a tranſcript of the record; per Fleming Ch. J. 
Bulſt. 181. Paſch. 10 Jac. B. R. in caſe of Baker v. Baker. 
11, Error was brought of a judgment in aſſumpſit in C. B. Af. 
ter the record certified, the plaintiff in error alleged diminution 
fer want of an original, which avas certified and entered, and then he 
aligned for error a variance betwwixt the original and declaration, (as 
in truth there was, for the original was vicious,) and he brought 
a ſci. fa. ad audiendum errores ; the defendant ſuggeſled, that there 
avas another erizinal, and that the plaintiff in error had procured 
an ill original to be certified, and thereupon the defendant prayed a 
certicrari to certify the cther original, which was granted; for though 
one perſon can have but one certiorari, yet ſeveral perſons may 
have ſeveral writs to certify. Cro. J. 597. pl. 20. Mich. 18 Jac, 
B. R. Johns v. Bowen. 

12. In the venire facias to the ſheriff of J. the word wicecomiti was 
emitted, and yet the ſheriff of S. returned the panel, and his name was 
endorſed, this was held error; but becauſe on the roll the writ 
was awarded vicecomiti S. and the omiſſion in the venire facias 
was the default of the clerk, it was agreed it ſhould be amended ; 
and judgment afhirmed, niſi, &c. Cro. C. 595. pl. 12. Mich. 
16 Car. Sloper v. Child. 

13. Error was aſſigned to reverſe a judgment in ejeAment after 
verdict, that the demiſe ans laid before the 3 had any title, as 
upon the record appeared, for the demiſe was on the eſſoin-day, and 
the declaration was of the ſame term; but per Curiam, this being 
after a verdict the chief juſtices ſaid, that if the plaintiff in error 
would take advantage of this matter, he ſhould have alleged dimi- 
nution, and procured the original writ to be certified, and if that 
was returnable before the plaintiff's title it would be error. 
Carth. 288. Mich. 5 W. & M. in B. R. Cook v. Darbiſon. 

14. Ii inferior courts no diminution can be alleged. 12 Mod. 536. 
Trin. 13 W. 3. Lancaſter v. Lovelace. 


(M. a) Diminution. 


Certiorari. 
5. C. cited [I. V TER in nullo eft erratum pleaded, the Court to inform 
mm * their conſciences may award a certiorari to amend the record. 


Rep. 471. Paſch. 11 Ja. B. R. Co. 5. Bishor, 37. b.] 

Mich. 22 * i 

Jac. B. KR. Anon. S. P. though they cannot have it ex rigore juris, becauſe they have had certio - 
rari at the ſait of the party, but they may have certiorari ad informandam conſcientiam ex gratia Cu- 


riz ; and Ley Ch. J. would have amended the record, and Jen it was faid, that in the Len 
chamber 


— 


Error. 


amber they might move for a new certiorari, and there they would certify it according to the amendment; 
and one MuLINEuxX's CASE was Cited, wiierc, upon error in C. B. the record was amen “] here in 
B. R. by the record-itfelf which was brought hither, and by a clerk of C. B. which was one allo by 
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ageice of the court of C. B. concurring with them. 


Lat. 152. Felton ve Weaver, S. C. ac- 


cordingly. 
[2. So after in nullo eſt erratum pleaded, the Court may award * 2 Bol, 
a certiorari to reverſe the judgment, Paſch. 11 ja. B. R. be- 7 
tween * HUNSLEY AND OSBURN adjudged, Co. Lib. d'Entries, Hunley v. 
fol. 267, 268. BosWELL's cas. And fol. 242. DownaL's CASE, Alport, S. P. 
Tol. 266. + LancasT AN p Loa. Mich. 2 Car. between WEAVER _——— 
IVD FELTON adjudged, Intratur Hill. 1 Car. Rot. 647. B. R.] and a cer- 
| tiorari was 
granted. 
| 115551 
(3. Fafter in nullo eſt erratum pleaded anather part of the re- I Roll. Rep. 
cord is brought in by certiorari, and made F record, there the Court 136. 
ought te reverſe the judgment, if the matter ſa requires. Co. 5. judgment 
Bis0r, 37. b. My Reports, 14 Ja. between the + Biſhop of was rever- 
RoctiEsTER AND YouxNG adjudged, which intratur Paſch. _ — 
33 El. Rot. 361.1 | | Young v. 
the Biſhop 


of Rocheſter, S. C. but S. P. does not appear. 


LJ. After in nullo eſt erratum pleaded, if one party allege upon 
record a diminution of the record to rever/e it, and prays a certiorari 
to certify it, and thereupon a writ of certiorari is ſued out, 
and the record thereupon is certified, but before it is entered of re- 
cerd the Court is informed of this matter, this ſhall not be received, 
becauſe it comes in by the prayer of the party after in nullo eſt 
erratum pleaded, which is not to be allowed, but upon informa- 
tion to the Court, the Court may grant it. Mich. 2 Car. || be- 
tween WEAVER AND FELTON, B. R. adjudged, and ſuch certiſi- 
cate diſallowed, and a new writ of certiorari granted by the Court, 
which intratur Hill. 1 Car. Rot. 647. and then the record of 
the BisHoP's casE was ſhewn to the Court, where the defendant 
did not plead in nullo eſt erratum, as the book is Co. 5. But it 
paſſed againſt the defendant by nil dicit, and after diminution 
alleged, as it is in the book. ] 


Jo.139.149, 
pl. 5. S. C. 
reſolved that 
the certiora- 
ri was not 

well award 
ed; for af - 
ter n nullo 


— 
|| Fol. 765. 
— . 
eſt erratum 
pleaded, 
neither the 
plaintiff nor 
defendanc 
can allege 
diminution; 
for by the 
joinder they 


allow the record ; and a nota is there added, that BIsuor's cAsx in Coke does not agree with the 
record; for the.e the defendant had not joined in nullo eſt erratum, but did not ſay any thing, ive 
remanet indefenſus. Noy, 83, 84. S. C. held accordingly, but yet the Court ex officio may 
award a certiorari ad informand' conſcientiam, and that whici is certided ſhall be annexed to the re- 
cord, and is called a rider-roll, and ſays ſee 22 E. 4. 46. a. 28 H. 6. 10. Dy. 32. b. 9 E. 4. 32+ 0 
And note in Charmarx's CASE the difference is, if a diminution be alleged in a thing collateral, a+ 
warranty of attorney, or any mean proceſs that is not of the body of the record, ſo diminution may be 
alieged after in nulio eſt erratum ; but otherwiſe if it be of the ſubſtance and part of the record itſelt, as 
if returned in the Jetinue only, where the firſt action was in the debet and detinet, and ſays ſee 1 H. 7. 21. 
ch reconciles many differences. Lat. 152. Felton v. Weaver, S. C. | 
§ The word (the) ſhould be omitted, and it ſhould be only (Biſhop's cafe), and is at 5 Rep. 37. 4. 


(5. In treſpaſs in B. R. judgment was given for the plaintiff 
by default, and a writ of error brought in Camera Scaccarii, and 
there afuned for error, that there was not any writ of inquiry of 
damages filed, and upon a writ of certiorar: certified that there 
was net any ſuch writ, yet after another certiarari granted, and 


Vol. IX. Tt upon 


£ 


E 


* [556] 
Frror YA 
iudgment in 
C. B. in co. 
venant : the 
plaintiff in 
error aſſign- 
ru for error 
want of ori- 
g'n l, 2nd 
tad a certi- 
O727', upon 
which it was 
cert.fee, 
tha: there 
Was NO CTi- 
gina! ; af- 
terwarcs the 
d:tendant 
applied to 
the Court of 
Chanceiy, 
and upon 


Error. 


upon this the writ of inquiry certified, and upon this the judg- 
ment afhrmed, Hill. 5 Car. between Roror AND Escourr, 
adjudged.) 

(6. [S/] in a crit of right in B. R. after judgment a writ of 
error is brought in Camera Scaccarii, and the avant of continuance: 
offegned for error, and upon a certiorari the want of continuance; 
certified ; yet after upon another certiorari the continuances were 
certified, and upon this the judgment affirmed. Hill. 5 Car. 
between WATERHOUSE AND COPLY adjudged, and a like caſe 
between TRA 4XD>SCOT.] | 

(75. In an action upon the cafe in Banco, Hill. 6 Car. and juds- 
ment after given for the plaintift vpon demurrer, and upon this 2 
writ of error brought, and afigned for error, that there was nit 
any original in the cauſe de H. [Hill.] 6 Car. and upon a certiorari 
it was certified accordingly; and upon this the plaintiff ſays, that 
there was on original in the ſaid cauſe de P. | Paſch.] 6 Car. and 
for the non-appearance of the defendant upsn the return of the ſummons 
a capias awarded returnable T. 6 Car. and an alias returnable M. 
6 Car. and a pluries returneble H. 6 Cav. upon which the defendant 
appeared, and the plaintiff declared, and the defendant pleaded, &e. 
and upon this prayed a certiorari to certify the eriginal, which is 
certified accordingly, but none if the ther awrits, nor any continuance 
ig certified between Paſch. 6 Car. and Hill. 6 Car. and fo a diſcon- 
tinuance of the ſuit for what appears to the Court. Mich, 
13 Car. B. R. between Low xES AND Coca adjudged, and the 
ſirſt judgment reverſed for this cauſe. ) 


«ffivavits that inſtructions were given to the curſitor for an original, but they were loft, the court of 
Chancery allowed that the original ſhould be ſupplied; upon which the defendant in error prayed 
another certiorari, and an original was certified of the ſame term in which the defauit of an original was 
tert i ñed before; and now it was moved by Mr. Broderick, that this was irregular, for before the ſecond 
certiorari was returned, the defendant ought to have given a copy of the »1iv inal to the attorney of the plain- 
tiff, and the maſtet irfformed the Court that The courſe was fo when the ſecond original certified was of 
another term, but it being in this caſe of another term, the motion was aluwed, Comyns's Rep. 118. 
Pl. £5. Paich. 13 W. 3. B. R. Sir Richard Levin vk 


Ccedd. 407. 
pl. 488. 

. ©. 8. 
jornatur. 

4 Roll. Rep. 
152, 353. 
S. C. but 
no judg - 
ment. 
In a writ of 
error after 
the record 
removed, 
diminution 
of the ori- 
ginal was 


8. In a writ of error, if error be aſſigned in the original, and 
thereupon a certiorari is granted and an original is certified, which 
is erroneous ; after the other party prays a certiorari for another 
original; and thereupon anther original 7s certified, which is 2 
good original; and after in nullo eſt erratum is pleaded, the 
Court ought to intend that the judgment was given upon the 
good original, and not upon the erroneous original, and fo . 
to affirm the judgment; for they ought to intend more favourably 
for the judgment, and to intend it to be well given. N 
21 Ja. between CROch Ax D HalNs. B. R. adjudged in a writ 


of error.] 


alleged, and there it ws pretended that judgment was given upon another original, and one of the ori- 
ginals was before, and the other after the judgment ; and there the judgment was reverſed, becauſe it 
cannot appear to the contrary but that the judgment was given upon the latter original; Args 


Godb. 408. cites Paſch. 24 H. 8. Rot. 2c, Plot & Ux' v. Treventry. 


In an action upon the cafe brought upon an aſſumpſit, error aſſigned was, becauſe that no place ws 
Iimited where the pay meg ſhould be made; the original was, that the promiſe was in conſideration that 
the plaintiff did lend to the defendant ſo much, he at London did promiſe to pay the ſame to him again; 


there were two griginals which bore date the fame day, judgment was in that calc for the plaintiff, - 


@_ 2a, c =» 


, -_D4aret 
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the d ſendiat brought a writ of error, and alleged diminution of the original, then the other original 
was certified; the defendant in the writ of error faid, that the original upon which the recovery was 
zrounded, was an original which had a place certain; the judges did affirm the ſame to be the true ori- 


sina which did maintain the judgment, and agree with the proceedings, otherwiſe great miſchief would 


follow; Arg. Godb. 408. cites Trin 18 Jac. Rot. 1613. Bowen v. Jones. 
S. C. ted. —— 5 C. cited Codb. 306. 


o. 8: in a writ of error, if error be aſſigned in the original, 
ard upon a certiorari granted, an erroneous original is returned, 
and upon this in nullo eft erratum is pleaded, and after the Court 
ad informandam conſcientiam grant another certiorari for another 
original, and upon this a good original ts certijzed, the Court 
ought to intend that this is the original upon which the judg- 
ment was given, in favour of judgments which ought to be in- 
tended to be good. Nich. 1649. between KERTON AND AVERY, 
and the judgment in Banco athrmed accordingly. Intratur Mich, 
23 Car. Rot. 239. ] 


pactes predift', and the Court may take the right original that is certified, and the ju 


2 Roll. Rep. 353. 


Sty. 176. 
Mich. 1649. 
Avery v. 
Kirton, 

S, E. and 
per Roll Ch. 
the cer- 
tiorar] is 
general and 
not inter 
partes præ- 
di”, but 
the certifi- 
cate is inter 


dyes are not 


* bourd by the piea in nullo eſt erratum that is pleaded, but may grant a new original writ of error, 
but the party cannot require it, for he is concluded by his own plea, and it be diicontinue his original 
he may have a new one but not if he plead, and the certiorari is good and well certified, and therefore 
judgnient ought to be affirmeq ; per Roll Ch. J. and Jerman, N.choias, and Aſk to the ſame effect, and 


{, jung ment was alhrmco, 


10. Where 7s take the tenancy ſeverally, and plead in bar, if 
the aſſiſe inquire of the bar, before that they inquire of the tenancy, this 
15 error, and as to'the point of the tenancy not inquired, the de- 
fendant of this alleged diminution, and prayed that it be certified, 
alleging that it was inquired ; and had it, &c. Br, Error, pl. 52. 
cites 11 H. 4. 67, 68. | 

11. If the defendant pleads in nullo eff erratum, there he cannot 
allege diminution ; for by the iſſue they are agreed that there is the whole 
record, Br. Error, pl. 166. cites 7 E. 4. 25. 

12. If the juſtices of C. B. or other juſtices upon the writ of 
error v not certify all the record, then the party who ſues the writ 
of error may allege diminution of the record, and pray a writ unto 
the juſtices who certified the record before, to certify all the record. 
F. N. B. 25. (A). 

13. If a writ of error is brought in C. B. of a judgment in an in- 
ferior court, and the judgment is there aftrmed, and then a wiit of 
error is brought in B. R. on the judgment ſe affirmed ; in that caſe 
no diminution can be alleged of the record in the inferior court; 
for now the judgment in C. B. is only in queſtion; ſo reſolved 
Paſch. 20 Jac. B. R. Banniſter v. Kennedy. F. N. B. 25. (A) in 
the new notes there (a). 

14. If in a writ of error hn, a fine, an error be aſſigned in the 
proclamations, upon which a certiorari goes to the cuſtos breuium, 


and upon his certificate it appears that two of the proclamations were 


made in one day, but it appears in the chirograph office, that all the pro- 
clamations were duly made, Wray Ch. J. held that the defendant 
ought to have his prayer; for the chirographer makes the pro- 
clamations, and is the principal officer as to them, and the cuſtos 
brevium, having only an abſtract thereof, upon the prayer of the 
defendant, a new certiorari was directed to the chirographer, who 
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having certified the proclamations duly made, and upon examina- 
tion of the clerks of C. B. by the juſtices in B. K. who anſwered 
according to what was ſaid by Wray Ch. J. they awarded, that 
the proclamations with the cuſtos brevium ſhould be amended 
according to thoſe in the euſtody of the chirographer. 3 Le. 106, 
107. pl. 157. Trin. 26. Eliz. Rag v. Bowly. 

15. In error the plaintiff prayed a certiorari to the cuſios breviun: 
to certify an criginal writ upm which a conimon recovery awas had, 
and it was granted him, and the cultos brevium certified that there 
TAs 1:9 original, and afterwards the defendant prayed another certio- 
rari, and had it, Le. 22. in pl. 28. Trin. 26 Eliz. B. R. Arg. 
cites it as the caſe of Ld. Norris v. Braybrook. 


Far this plea of in nullo eſt erratum goes on to that which is contained in the body of the record, and nv! 
20 any collatera} matter, as warrant of attorneys. Le. 16. in pl. 246. Hill. 31 Eliz. B. R. Wroy 
Ch. J. cites it as a cafe greatly debated between Norris and Braybrooke. — Mo. 95. pl. 235. 


Paich. 12 Eliz. Brabrooke's caie, S. C. but S. P. does not appear. 
dut S. P. does not appear, 


Prior of 2 
judgment 
dy nil dicit 
in an act'on 
&f lebt ona 
9% d, and 
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Ib.d. 125. pl. 271. S. C. 


16. Aſter aſſignment of the errors, and in nullo eſt erratum plead- 
ed, it was moved that there was a manifeſt error in the awarding 
the verare foc. and prayed a certiorari to certify it. Popham held it 
not grantable; for though ſometimes i affirmance of a judgment, 
it is uſed in ſuch cate to award a certiorari to inform their con- 
ſciences, becauſe they would not reverſc a judgment if it could 
be helped, yet never was it grantable 79 avid a judgment ; for it 
is the folly of the party that he did not procure it to be removed 
before the errors aſſigned ; but the other juſtices held e contra, 
that it is grantable as ⁊uell in the one caſe as the other ; and awarded 
accordingly. Cro. E. 836, 837. pl. 9. Trin. 43 Eliz. B. R. 
Winchomb v. Goddard. „ 

17. Error upon a judgment in trover againſi huſband and ⁊viſe, of 
a trover and converſion by the wife, and ſeveral errors aſſigned, 
which were all over-ruled ; afterwards upon a ſuggeſtion that there 
was not any bail entered for the wife, the Court was moved for a 
certirari ; it was alieced againtt the granting it, that the plaintiff 
in error had aſſigned ſeveral errors, but not this fer ene, and that the 
defendant had pleaded in nullo eff erratum, and the record is exa- 
mined, it is now too late, eſpecially as it is to reverfe a record, 
but peradventure upon ſuch a ſuggeſtion, to help a record in 
aſſirmance of a judgment, they may award a certiorari ex officio. 
But the Court held, that though the plaintif in error cannot aſſign 
this for an error after in nullo eſt erratum pleaded, yet the Court 
fer their own information may ex efficis axvard fuch a certiorari upon 
fuch a ſuggeſtion after that plea pleaded ; and a certiorari was 
granted. Cro. J. 5. pl. 6. Paſch. 1 Jac. in Cam. Scace. Cox 
v. Cropwell. 

18. A venire facias was returned in the time of queen Elizabeth, 
and the hab. corpora juraterum was ſummoned in curia netray 
whereas it ought to have been in curia nuper regine , for there was 
not any ſummons in the king's court which was moved to be a 
manifeſt error, as was reſolved in the caſe of KNowLs v. BECK- 
I&GSHAW in Cam, Scacc.  whercivre it was proyed that 3 

6 5 migh 
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night be aavarded to certify it, which was granted (Popham ab- 
ſente). But afterwards it being moved for itay thereof (Popham 
being in court), becauſe it was in the diſcretion of the Court'to 
award it or not, it being after in nullo eſt erratum pleaded, and 
in diſaffirmance of a judgment ; therefore all agreed that no certi- 
orari ſhould be awarded, but that a ſuperſedeas thould be made 
for {tay of that which ifſued before; and judgment was affirmed. 
Cro. J. 138. 141. pl. 16. Mich. 4 Jac. B. R. Read v. Potter. 


in the ad- 
Journment 
of the conti- 
nuances , the 
detendant 
pleaded in 
null; eſt er- 
ratum, and 
thereupun 4 
motion Was 
mude for a 


certi;rart to certify them; the Cuurt doubted at firſt whether they ſhould grant it after in nullo ell er- 
ratum pleaded, becauſe it was in ord». to reverſe, and nat to afhrm a judgment; but at laſt it was ad- 
judged, that it might be granted te inform the truth as Tell far the reverſul as in affirmance of the judge 


meat; and awarded accordingly. Civ. J. 445. Pl. 24. Mich. 15 Jac. B. R. Anon. 


19. After in nulls eft erratum is pleaded the defendant cannot 
allege diminution, becauſe chere i a perfect iſſue before; per Cur. 
Godb. 267. pl. 368. Hill. 13 Jac. B. K. in caſe of Brook v. Gre- 
gory. Mr 

20. A man cann allege diminution of any thing which appears 


in the record ts be true; per Cur. Godb. 267. pl. 368. Hill. 


13 Jac. B. R. in caſe of Brook v. Gregory. 

21. If a writ of error be brought upon a judgment in B. R. in 
Ireland in a writ of falſe judgment upon a judgient in the Toulfil, 
(which is the court of the mayor and aldermen of Dublin,) and it 
is aſſigned for error that there was no plaint entered in the Toulfil, 
and that theſe words, per quod actis accrevit, were omitted in the con- 
 clufren of the declaration; if the defendant alleges diminution, yet 
he ſhall net have a certiorari to the Ch. J. of B. R. in Ireland to cer- 
tify the reſidue of the record, &. and that if any part of the record 
be not before him, that he ſhould wwiite to the mayor and aldermen to 
certify it, and that he ſhould certify it ts this Court ; for by his plea 
of in nullo eſt erratum in B. R. in Ireland he has admitted the 
record well certified by the mayor and aldermen, and this Court 
has no authority to require the court of B. R. in Ireland to write 
to the mayor, &c. and the judgment of B. R. in Ireland is only 
here in queſtion. Such writ being iſſued, a ſuperſedeas was 
granted to the whole, though it was prayed that the ſuperſedeas 
ſhould be as to the inferior court only. But at another day it 
being moved, that there might be a certiorari as to the words per 
P. &C. it was granted. 3 Danv. 17. pl. 11. cites Palm. 285, 

Pafch. 20 Jac. B. R. Baniſter v. Kennedy. | 
22. In a writ of error in the Exchequer-chamber upon a judg- 
ment in B. R. it was aſſigned for error that 77 the bill the plan 
declared on a leaſe for three years, but in the plea roll, upon whic 
the iſſue was joined, and the record of niſi prius, it vas upon a 
| leaſe for jive years, ſo that the bill and declaration vary, and di- 
minution being alleged by the plaintiff, a bill wwas certified, in 
which it was only for five years ; upon which the defendant had 
another certiorari, and thereupon a bill avas certified, wherein he de- 
clared of a leaſe for five years, which warranted the declaration 
upon the roll and the niſi prius. It was held by all the juſtices 
and barons, that the ſecond certificate upon diminution alleged 
by the defendant ſhould be received; for that warranting the roll 
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and the record of niſi prius, ſnall be intended the true bill, 
and the other a fictitious one. Cro. C. 91. Trin. 1 Car. Howell 
v. Thomas. 

23. Diminution does not lie . oof in null eft erratum ic pleaded, 
for it is repugngit to the plea, which goes to the whole; for this 
plea implies and refers to the errors aſſigned by the plaintif, 
which being the iſſue between them, no other can be aſſigned; 
and after iſſue joined, ſuch new matter is not to be alleged, 
But if the original be returhed, upon a writ of diminution, after 
in nullo erratum pleaded, the Court will not rejecct it. Jenk. 164, 


pl. 13. 


24. In a writ of error en a bill , exceptions, the plaintiff can 
allege no diminution ; for he muſt hold himſelf to the matter of 
the bill ſealed, and if it be not there it was his folly to omit it, 
2 Init. 427. | 

25. Error of a judgment in C. B. in ejetment upon non ſum 
informatus, and the error aſſigned was, that it appeared by the re- 
cord that the declaration was before the plaintiff had any cauſe action, 
it was ſaid it doth not appear ſo, but that if that was true, then 
there was a wrong original certified ;, whereupon a certiorari was 
prayed and granted to certify the true one, it being in affir mance 
of a judgment which ought to be favoured. Style, 352. Mich, 
165 2. B. R. Jennings v. Downs, 

26. Writ of error was brought upin a judgment given by juſtices 
Foyer and terminer ; the error aſſigned was becauſe there was 10 
edjrurnment. And upon great debate, it was ruled that writ 


hall be directed to the juſtices to ſupply this diminution, Sid. 40, 


* 3. Paſch. 13 Car. 2. cited by Windham J. as adjudged in 
ampſor's caſe. 

27. Diminution cannot be alleged upon a writ of error brought 
u a judgment in any inferior court; per Cur. Sid. 40. pl. 3. 
Paſch. b 3 Car. 2. B. R. Redding caſe. 

28. After in nullo ęſt erratum pleaded, none may have a certi- 
orari to diſaffirm the judgment, but contra to affirm it, though 
when it comes in advantage it may be taken of errors, and though 
the plaintiff may have it before without motion, yet not after ſuch 
plea pleaded. Keb. 225. pl. 41. Hill. 13 Car, 2. B. R. Fur- 


nage v. Norton. 
29. Diminution may be alleged in Wales, and out of the 


courts in counties palatine, but not in Ely, for that 1s only a 


royal franchiſe, Sid. 147. pl. 5. Trin. 15 Car. 2. B. R. Smith 


v. Smith. 
30. In dewer in nullo eſt erratum was pleaded. It was aſſigned 


for error that it was againſt an infant who appeared by attorney, 
when he ſhould have appeared by guardian. Per Cur. though it 
be after in nullo eſt erratum pleaded, yet we may grant a cer- 
tiorari ad informand* conſcientias; and a dowager is a kind 
of a purchaſor. 7 Mod. 104. Mich. 1 Ann. B, R. Wood v. 
Branford. : | : 

31. Where the defendant has joined in execution no certiorari is 


neceſſary; neither is it unleſs the party, when he aſſigns errors, 
| prays 


Error. 
prays it fer want of ariginal, &c. Keb. 735, pl. 17. Trin. 


16 Car. 2. B. R. Swain v. Shin. 

32. A certiorari to Treland after in nullo ęſt erratum pleaded, was 
held grantable at the prayer of the defendant in error, ad in- 
formandam curiam, and when returned, it will appear if the 
ſame record or not. Show. 214. Paſch. 3 W & M. Price v. 
Harſtong. | 

33. No diminution can be alleged gf a record of an inferior court, 
7 Mod. 103. Mich. 1 Ann. B. R. Le Noyer's caſe. 

34. Upon a writ of error in B. R. the want of an original was 
aſſigned for error, and the defendant, before the return of the certiora- 
ri, came in gratis, and pleaded a releaſe in bar. The plaintiff in er- 
ror demurred, and the defendant joined in demurrer ; this releaſe 
was agreed to be miſpleaded for wart o a venue ; then the queſ- 
tion was, <whether the Court ex officic, might award a certiorari, 
that it might appear whether there was an original or not; Holt 
Ch. J. held they could not, becauſe the defendant, by pleading a 
releaſe, had admitted the want of an original; beſides, the quet- 
tion was not, whether error or not, but whether barred by the re- 
leaſe or not, and therefore the Court cannot depart from the point 
referred to their judgment; for if they do, then they give judg- 
ment on the certiorari, and depart from the plea and demurrer, 
and joined in demurrer. But the other judges were of a con- 
trary opinion, viz. that the act of the parties might forecloſe 
themſelves, but not the Court; for they are to give judgment 
upon the whole record, and may award a certiorari ad informand' 
conſcientiam. 1 Salk. 268. pl. 15. Trin. 3 Ann. B. R. Carl- 
ton v. Mortagh, | 
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granting a certiorari a rule was made for hearing counſel, ——— 7 Salk. 399. pl. 3. S. C. and in ar- 
guing the demurrer it was admitted that the plaintiff could not pray a certiorari to certify whether there 
was an original or not, becauſe the defendan: had contetied by his plea that there was none, the fault 
being cured by the releaſe of errors, and thcrefore doubted Whether the Court could award a certiviaily 


and without it they could not reverſe the judgment. S. C. Cited 1 Salk. 270. 


35. Error was brought on a judgment in C. B. and want of an 
original affigned ; the defendant in error came in gratis, and alleged 
diminution, and prayed a certiorari, and thereupon & variant original 
was certified ; upon this he came again at the day given, and 
ſuggeſted another original of ſuch a term, and prayed another certiorari, 
This appearing on the maſter's report, the queſtion was, whether 
it was regular? And per Holt Ch. ]. i a record below be of Eaſter 
term, and a want of original be aſſigned for error, the defendant may 
allege diminution, and then a certiorari goes to the cuſtos brevium 
only to certify an original of Eaſter term, that being the term of 
which the placita is; if then the cos brevium certifies à wrong 
original, or that there is no original, then the defendant may come 
and ſuggeſt, before in nullo eft erratum pleaded, that there is an ori- 
ginal of another term, viz. Hill. or Mich. and then there muft go d 
certiorari to the cuſtos brevium to certify that, and another to the Ch. J. 
of C. B. to certify the continuances. Alſo if the cuſtos brevium 
certify a wrong original of the ſame term the placita is of, it has been 
held, the defendant may ſuggeſt there is a right original — 
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that very term; and when both are before the Court, the Court 
will apply the record to that which is a good original. 1 Salk. 266. 
pl. 13. Trin. 3 Ann. B. R. Burnaby v. Saunderſon. 

36. Error of a judgment in C. B. After verdict the plaintiff 
in error aſſigned the 2want of an original, but did not take cut a cer- 
tiorari, as the courſe is ; the defendant in error pleaded in null» Al 
erratum ; and per Holt Ch. J. if want of an original be aſſigned 
for error, and the plaintiff in error does not ſue out a certiorari, 
the courſe is for the defendant in error to go to the maſter of 
the office and get a rule for the plaintiff in error to return his 
certiorari; and in caſe he does not get it done accordingly, the 
aſſignment of error ſignifies nothing; but if the defendant in 
error will come gratis and confeſs the error, there need be 19 
certiorari returned; and as to the objection, that there may be a 
bad original in this caſe, that is another kind of error ; for when 
want of an original is aſſigned for error, the Court will never in- 
tend a bad original; the judgment was affirmed. 1 Salk. 267. 
pl. 14. Smith v. Stoneard. 


defendant bas thereby prevented the plaintiff from taking out a certiorari to verify 
Court revci ſcd the judgment. Earnard. Rep. in B. R. Mich. 3 Geo. 2. Addey v. 


37. Error in B. R. of a judgment in C. B. the declaration war, 
Trin. 1 Anne, and want of an criginal was aſſigned for error; aud 
upon a certiorari, the original was returned with the continuanccs, 
by which it appeared, that e declaration wvas Hill, 13 Will. 3. 
evith imparlances to Trin. 1 Anne, and the original of that term, | 
that the ſuit was depending in the reign of king William before any 
criginal ; ſed non allocatur. For per Holt Ch. J. the certiorari a 
to the continuances was impertinent, and fo is the matter return- 
ed; and as to the reſt, the return is impoſſible and contrary to the 
record, and therefore the imparlances ſhall be intended to be in an 
ther cauſe ; and judgment affirmed. 1 Salk. 269. pl. 16. Hill, 
3 Ann. B. R. Tyſon v. Hilliard, 

38. In a writ of error out of C. B. the defendant pleads in 
nullo eſt erratum; it was in a ſcire facias againſt bail, and the 
plaintiff aſſigned for error the zbant of a ſcire facias on the rull. Re- 
ſolved by Holt Ch. J. that this error might be aſſigned, as well as 
the want of an original bill; and that by pleading in nullo eff er- 


ratum, the plaintiff has confo/ſed the error ; but the whole Court, 


viz. Holt, Ch. J. Powell, Powis, and Gould agreed, that a certio- 
rari ad informandam conſcientiam curiæ might be awarded, which 
was done accordingly. 11 Mod. 143. pl. 15. Mich. 6 Ann. B. R. 
Lawn v. Sawbridge. 
39. The plaintiff had a judgment in ejectment, the general error; 
vere aſſigned, and in nullo eft erratum pleaded. It appeared, on ar- 
guing the caſe, that the declaration ſet forth a demiſe, &c. and did 
nt ſhexw that the plaintiff entered or «vas poſſeſſed, and the truth was, 
that the declaration was right, but the line in which thoſe words are, 
<vas omitted in the tranſcript, and the Court held this defect to be 
fatal; thereupon the plaintiff moved for a certiorari ad informan- 
dam 
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dam conſcientiam; which was oppoſed, becauſe by in nullo eſt 
erratum pleaded the defendant afhrmed the record to be perfect, 
and therefore he is now forecloſed to ſay, that there is error by 
reaſon of ſuch a defect, for that is directly againſt his former 
ſuppoſal; but yet the Court is not forecloſed by this admiſſion of the 
party ; for the writ of error being a commilſion to them to exa- 
mine the record, the parties cannot reſtrain them from looking 
into it; and that wherever by inſpecting the Court may affirm 
the judgment, they ought _—_ a certiorari, and a rule was 
made accordingly for a certiorari hpon theſe reaſons, together with 
an affidavit that the record was right below. 1 Salk. 270. pl. 18. 
Paſch. 13 Ann. B. R. Meredith v. Davis. 
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(N. a) What Pleas a Party or Privy, and what Fe. 766. 


Pleas a Tertenant ſhall plead. 


Pleader. 


Ii. IN a writ of error againſ{ him that recovers the deſendant may 2 352. 
plead, that after a recovery he levied a fine of the land recover- fholonen v. 
ed to B. and that five years are paſſed wwithout claim by the plaintiff, Belfield, 
for this fine bars the right by the ſtatute of 4 H. 7. and 8. C. re- 


. ſoived 
the defendant may plead in bar of the right, though he be not cyrjar, u 
tenant of the land. Tr. 12 Ja. B. R. between BENFIELD AND on ſolemn 
BaTLAMEW, ] A 
—2 Bulf., 


244. S. C. adjudged. 


Roll. Rep. 36. pl. 5. S. C. adjudged accordingly. 
Ibdid. 308. 


d. C. cited 2 Jo. 183. Mich. 33 Car. 2. per Cur. 


S. C. cited 


[2. If a writ of error be brought again/? the heir of him that re- Br. Error, 
covers, though he hath nothing in the land, yet he may plead the pl. 9. cites 


H. 6. 46. 

releaſe of the demandant of the error. 9 H. 6. 46. b. 48. per Cu- 8. 3 
riam.] 7 Fitzh. Er- 
ror, pl. 20. 

E cites S. C. 

[3- $ he may plead that the demandant is a baſiard, where it is " Error, 
material. 9 H. 6. 46. b. 49. Curia.) OH. 6. 46. 


S. Go __—— kitsh. Error, pl. 20. cites S. C. 
4 


[. S he may plead a releaſe of the right in the land, though he And it is a 
hath nothing in the land. 9 H. 6. 49.) X good plea 


for the ter. 

tenant alſo. Br. Error, pl. 9. cites 9 H. 6. 46. S. C. per Radford, ſo that the tertenant was tertenant 
at tae time of making the releaſe, but otherwiſe not; for then it cannot enure. Fitzh. Error, 
pl. 20. cites S. C. And a releaſe of his right in the land after recovery is a good bat to a writ of 


error, becauſe he cannot be reſtored to the land, Co. Litt. 289. a. in principio. 


[F. In a ſcire facias againſt a fertenaut he may plead a releaſe Br. Error, 


ef the error, though he be not privy to the judgment. 9 H. 6. 48. pl. 9. cites 


. 0 H. 6. 46. 
Curia.] S. C. & S. P. 


| per Radford, 
_—— 77 Error, pl. 20, cites S. C. 


[6. In 
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Br. Error, [6. In a writ of errer again him that is privy, if the judgment 
5 14 82. be reverſed ; yet in a ſcire fucias againſt the tertenant he may plead a 
5. C. & S. P. releaſe in bar, or that the demandant is a %%. 9 H. 6. 47. 


per Hals. 
—Fitzh. Error, pl. 20. cites S. C. 


Br. Error, 6. Where a judgment it given in a real ation, a releaſe of all 
33 actions real is a good bar in a writ of error brought thereupon. 
per Martin. Co. Litt. 288. b. ad finem. 
7. The tertenant may plead af the ancgſtor tua, outlawed rf 
— or that he 11 nf fon and heir. Br. Error, pl. . cites ꝙ H. 6. 46. 
r Hals. | 
563 "©. Error was brought 5y the heir of him 40h Loft the land, again 
| the heir of him who recxvered, and had ſcire facias againſt the heir, 
who pleaded jointenancy with B. And per Brian, this is no plea; 
for the ſcire faciat is brought for the privity, and net againſt the heir 
as tertenant ; for it does not ſuppoſe quod terram illam tenet. 
Per Cateſby ſcire facias brought againſt him who recovered, or 
his heir upon writ of error, Hall not ſay qui terram illam tenet ; but 
otherwiſe it is agaiuſt a ſtrange tenant ; and therefore now the judg- 
ment ſhall bind without tcire facias after, and therefore jointe- 
nancy is a good plea. But Bill. contra; for this ſcire facias 7; 
only ad audiendum errores, and the other ſhall be to have execution 
of the land. Nevertheleſs Yelverton agreed with Cateſby. Br. 
Error, pl. 167, cites 10 E. 4. 12, 13. | 
The terte- 9. The tertenant cannat plead in abatement of a writ of error but 
1 only in bar, as a releaſe, & c. in maintenance of his title; for the 
— the fſeire facias againſt him it not ad audiendum et rares, but ad auꝗſien- 
errors, but dum proceſſum & recordum, Arg. and to this Twiſden and Wind- 
_y wih ham inclined. Lev. 72. Mich. 14 Car. 2. B. R. in caſe of Winn 
proceſs ; | | 
and record; V. Loid. 
per Twiſ- 
den. Keb. 352. in S. C. 


(O. a) At what Time. 


Be. Error, [I. 18 a writ of error again}? the heir of the recoveror within age, 
9 H. 6. 46. and a ſcire facias againſt the tertenant, if the parol demurs for 
S. C. & S. P. the heir, and the judgment is reverſcd againſt the terteriant, yet at 
per _ full age the heir may plead the releaſe of the demandant of the right, or 
— of the errors, and bar him. 9 H. 6. 48. Curia.] 

cites 8. C. a 
This in Roll - C2. In a writ of error againſt the heir of the recoveror, if a ſcire 
is left im= facias be awarded againſt the heir and tertenants.] 


1 


Error. 363 


* 


(P. a) What Thing ſhall be Error in Verdifts, or in * 9) 
Proceedings after the Fury returned and before 
Verdict. | 


[I. JF a man be indicted for ſpeaking ſcandalous avords, & c. and Sty. 244. 
upon not guilty pleaded it is entered that the jury upon the  _ 
return of them appeared, & ſuper Hoc juratores pred” electi triati * OO 
& ad veritatem de & ſuper premiſſis jurati dicunt ſuper ſacramentum 
ſuum quod, & c. and fo give a verdict, yet this is error, becauſe it 
is not ſaid, that they were jurati ad veritatem dicendam, according 
to the uſual courſe, for they may be ſworn ad veritatem ; yet in- 
aſmuch as they are not ſworn to give their verdict according to 
the truth, there 1s not any command to give their verdict ac- 
cording to truth, and a verdict is ſo called a veredicto. Hill. 1650. 
WiLLIAMs's caſe, adjudged, and the judgment given at the ſeſ- 
ſions at Newgate, reverſed accordingly for this error; and then 
another judgment was given accordingly, in an indigtment of 
perjury ſhewed in a caſe.] 


[ 564 ] 
(Q. a) What Thing ſhall be Error in Verdifts, Fel. 265. 


l. JF 4. brings an cjedtione firme againſt B. and C. and after iſſue . Cro. Car. 
joined B. dies; and after upon a habeas corpora which pa 17. 
mentions the iſſue to be between A. of the one part, and the ſaid g 8. C. 


B. and C. a verdiF ig given againſt B. and C. that they are guilty, and judg- 
and damages are given againſt them, but a ſurmiſe thereof is made be- ment affirms 
fore judgment, and ſo judgment given only againſt C. this is not erro- jo. 369. pl. 
neous, though the verdict was againſt both, inaſmuch as the 7. Tippen 


judgment was againſt him only that is living. Mich. 11 Car. B. R. — 2 


between * TIFTIN Ax D LEN TON, adjudged in a writ of error upon judgment 


a judgment in B. and the firſt judgment affirmed. Intratur Hill. was affirmed 
according to 


10 Car. Rot. 501. +4 H. 7. 7. 3 H. 7. 6.] he 
4 H. 7. 6. and 7. a. and 2 Eliz. Sir Cha. Howard's caſe, but if judgment had been given againſt 
both, it had been error. ——— Ld. Ravm. Rep. 601. Trin. 12 W. 3. Arg. cites ſame caſes, and ſays 
it ſeems to be a ſettled point, that where treſpaſs is brought againſt ſeveral, and they plead not guiity, 
and then one of them dies, and a venire and diſtringas iſſue to try the iſſue between the plaintiff and the 
two defendants, and a verdict for the plaintiff againſt both, the plaintiff may ſurmiſe the death of 
one of the defendants, and ſhall have judgment for the whole againſt the other, and good; and uf 
this opinion the whole Court ſeemed to be as to the dead man. A 
See (S) ſupra, pl. 4+ S. C. and the notes. 


T Fitzh. Brief, pl. 185. cites S. C. 


[2. In an action upon the caſe for ſeveral words ſpoke at ſeveral Ses tit. Da- 
times, and upon not guilty pleaded the jury find for the plaintiff, — 
and give intire damages; upon which à verdict is given, F the | 
words ſpoke at one day will bear an action, and the words ſpoke on an- 
other day will not bear an action, this is erroneous; for it ſhall be 
intended the damages were given for the words ſpoke at both 

times. 


= 
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Ser tit. Da- 
mages (Q) 


Pr. TV Ale 


The &gectar- 
ation was, 
de placito 
cebiti, and 
then ſhews 
the ſale of 
ſuch and 
ſuct things 
t ſuch a 
Price, and 
concludes, 
that they 
@ttingunt to 
Jucnh 4 lum, 
and ſo de- 
mands the 
lum, where- 
as in truth 


Error, 


times. Mich. 13 Car. B. R. between All coc 
per Curiam adjudged in arreſt of judgment. 

[3- Bu! in an action upon the cate for w7rds {pile at one time, 
though par? of the words are achianable and part ust, and the jury 
find him guilty, and tax damages gencrally, this is 2 good verdick, 
for it ſhall be intended that they gave the damages for thoſe word; 
only which are actionable; this is the common practice, Co. 10. 
OxsKRorN's CARE. ] | 

[4. In an action upon the caſe upon a promiſe, if the plaintiff de- 
clares tat the defendant was indebted ts him for wares fad, ſcilicet, 


axd Parcrave, 


fer ſuch wares fe much, fer ſuch wares ſo much, & c. in toto ſo much, 


&c. and miſcaſis the total ſum, (putting more than the total ſum 
in truth,) and thereupon atſumed, &c. and the defendant pleuds the 
general iſſue, and it is found for the plaintiff, and damages given, 
and judgment, this is error, becauſe by intendment the jury gave 
damages accagling to the total ſum put, and not according to the 
particulars, Mich. 14 Car. B. R. between MiLnokNE axy 
SHAFTOE adjudged, and judgment given in Næwcaſtle reverſed ac- 
cordingly, Intratur P. 14 Car. Rot. 325. and fo adjudged, 
Patch. 13 Car, B. R. between KELLET AND ASHE in arreſt of 
judgment. ] 


the ſums were miſcaſt; it was infiſted that this was erroneous ; but the Court held it to be only the 


miſpriſion of the clerk, and no error, 


The reporter adds a quæte, if the verdict had found, and the 


jury had given damages for the intice ſum miſcaſt, it ſeems that it would be error. 2 Roll. Rep. 25. 


Trin. 16 Jac. B. R. Hill v. Whittingham. 
bot S. P. does hot appear. 


505 ] 
(5 88. pl. 


215. Hill. 


11 Tac. KP. 
— For de 


| Cro. J. 494+ pl. 15. Whittingham v. Hill, S. C. 
See tit. Miicatting (A) per totum. 


[5. But if the miſcaſting be in a ſinall ſum as three farthings more 
than is declared for in a great ſum, and this not certain, this ſhall , 
not be fo minced as to make error. HosarT's Reports, Last- 


minis ncn LOW AND [ OMLINSON, J 


Cura? ler. 


—— Jerk. 237. pl. 22. . 


I> trefraſs, 


de plain tit 


c:clared ct 


[6. In troter and converfion fer divers feveral goods, if the fu 


find him guilty for other goods than theſe in the declaration, and g ive 


whe raking of damages for all, and judgment is given accordingly, this is error, 


ont parcy 
of cloth, 
containing 
18 vardo, 
ard of ann - 


ther containing 20 yards, and of two other parcels, 


Paſch. 14 Car. B. R. between GRITTITH AND CLARK, adjudged 
in a writ of error upon a judgment in Ireland, and this reverice 
accordingly. Intratur Mich. 13 Car. Rot. 205. ] 


The jury found him guilty as to five parcels; and 


Judgment given in C. B. but was reverſed ; becauſe it ſhall not be intended, one of the firſt pieces con- 
taining ſeveral yards contained divers parcels, and then the jury found him guilty of five parcels, where- 
as the plaintiit declared of four only. 2 Roll. Rep. 415. Mich. 21 Jac. B. R. King v. Hoſkins. 


See (B. t 
intra. pl. 


3 3» S. Co 


Fel. 768. 


/i title 16 certain lands, and alſo for ſpeaking ſcandalous words of 


£44 


L/. In debt upon an obligation, if the defendant pleads non eff face 
tum, which is found for the plaintiff, and the jury. aſſiſe damages ce- 
cofrne infraſcripta, this is good, without ſaying occafione detention: 
debili, for this is tantamount, Paſch. 8 Ja. B. Arcocr's cast, 
adjudged in Camera Scaccarli in a writ of error.] 

(8. In an action upon the cafe, if the plaintiff declares for ſlander 


Error. 


Ys petſen, and the alin is nat well alleged as to the Nander of title 
to the land, but well as to the ſlander of the perſon, and not guilty 18 
pleaded, and it is fourd for the plaintif, and intire damages given, 
this is error; for it hall be intended that the jury gave the damages 
as well for flander of the title of land, as to the perſon. Trin. 
15 Car. B. R. between NEVILI. axD NEVILI, per Curiam ; this 
being moved in arreſt of judgment. ] : | 

o. Ajjiſe by two againft one, who pleaded that the one of the plain= 
tiffs was nat feifed fo that he might be diſſciſed, and if, &c. nul. tort; 
and againſt the ether fenfinent of his anceſlor whoſe heir, Oc. with 
evarranty ; judgment if contrary to the warranty, & ce. And the jury 
gave verdics, that the one was not ſciſed fo that he might be diſſeiſed, 
and found the bar again/t the «ther ; and the juſtices adjudged that 
the plaintiffs ſhould prejudice nothing by their writ ; and the plain- 
tiffs brought writ of error becauſe wa,” a the plea to rhe ⁊urit, 
and alſo inquired of the bar, and yet the Court acJugged that they 
thould take nothing by their writ, And per Cur. this judgment 
was well given, by wich the Court was in opinion to have given 
judgment to aſfirm the firſt judgment; nota. Br. Aſſiſe, pl. 5. 
ces (. 

10. In rreſbaſ, &. the plaintiff had a verdict, and upon a writ 
of error brought by the defendant he aſſigned for error, that the 
plaintiff had declared to his damage of 40 l. and that the damages aj- 
{fed by the jury avere 351. and cefts encreaſed by the Court «vere G d. mn 
all 41 1. to that he had recovered more than that wwheresf he declared, 
for that was but for 40 l. but adjudged that the damages aſſeſſed 
by the jury bcing lefs than he counted for, though the coſts amount 
to more, it is not material. Cro. Eliz. 866. pl. 47. Mich. 43 & 
44 Eliz. in Cam. Scacc. Comb v. Carew, | 
11. Judgment in afſumpſit, error aſſigned was, for that the 
plaintiff had declared ad damnum 10. and the jury gave hi 10 J. da- 
mages, and 13s. 4d. for cfts, which is more than <vhat he had de- 
clared for ; ſed non allocatur; for though the entry is of damages 
and coſts by the name of damna, yet they are diſtinct, and though 
the jury had found more damages than the plaintiff had declared 
for, and judgment had been given, it had been erroneous ; but if 
they had found more coſts than the damages had amounted to, it 
had not been error; ſor it may be, that e cofts of ſuit by long de- 
pending might exceed the delt. Cro. J. 69. pl. 11. Patch. 3 Jac. 
B. R. Egles v. Vale. | 

12. In d-wer there was a judgment by default, and a writ of ſeiſin 
to the ſheriff, &c. and alſo a writ of wguiry, whether the huſband 
died ſciſed, and of what eflate, whether in fee, er in tail; the jury 
found, that the huſband ditd ſciſed, but whether in fee or in tail ignorant, 
and they found the value of the lands, &c. aud quantum temporis 
clabitur, &c. whereupon judgment was given that ſhe recover, 
&c. and her damages to 601. A writ of error was brought, and 

after the record removed the widow died, whereupon the plain- 
tiff in error brought a ſci. fa. againſt her executor ad audiend' er- 


rores, and upon 2 nihils returned he aſſigned error, (viz.) that there 
1 13 ought 
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Yeiv. 70. 
Vale v. 
Egles, S. C. 
held ac- 
cotdinglv- 


5667 


Noy, 126. 
Brownlowe 
v. Littleton 
S. C. re- 
ſolved upon 
ſearch ot 
precedents 
that a ſcire 
facias does 
not lie a- 
gaiaſt the 
executor for 
the damages. 
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qui ad veritatem de infra content” electi, triati & jurati dicunt ſuper 


plaintiff counis of a certain damage, he is to recover no more than 


Mich. 1649. Crible v. Orchard. 


Error. 
ought to be no judgment to recover damages, becauſe the jury had nat 
faund any dying ſeiſed of any eſtate of inheritance in the huſband, as 
the writ ſuppoſed, for if he did not dic ſeiſed of ſuch an eſtate, 
che widow ſhall not be endowed; and this was adjudged error. 
Yelv. 112. Mich. 5 Jac. B. R. Bromley v. Littleton. 

13. In treſpaſs the entry in the record vas, ad quem diem A. B. 
and C. D. c. of the principal panel veniunt & jurati exiſtunt, and 
becauſe the reſt did not appear, W. N. and . N. de novo apponuntur 


ſacram' ſuum, omitting theſe uſual words (femul cum alits puratori- 
bus prius impanellat ), ſo that this was the verdict of the tales only, 
and not by thoſe with whom they were {worn ; and all the judges 
and barons being of this opinion, the judgment was reverſed. Cro. 
J. 207. pl. 3. Paſch. 6 Jac. in Cam. Scacc. Kempton v. Bartell, 

14. In detinue, the plaintiff declared te his damage of 1001. and 
the jury found the damages to 1501. and judgment for ſo much; 
but upon error brought the judgment was reverſed ; for where the 


has counted for. 1 Bulit. 49. Mich. 8 Jac. Hoblins v. Kimble, 

15. Error aſſigned was, becauſe 7409 ſeveral afſump/its were laid, 
whereef the one was void and the other god, and verdict was for the 
Plaintiff, and intire damages given by the jury. The Court agreed 
this to be clear error and reverſed the judgment. 3 Bulſt. 235. 
Mich. 14 Jac. Porter v. Chapman. | 

16. The original in C. B. concluded ad damnum 401. and the de- 
claration was ad damnum 1001. Upon not guilty pleaded, the jury 
gave 12d. damages ; and upon a writ of error brought, this vari- 
ance between the writ and declaration was aſſigned for error; ad- 
judged, this had been a good objection in the original action upon 
a demurrer to the declaration, but it is not ſo after a verdict, eſpe- 
cially after the jury had found 12d. damages; but if the verdict 
had found more dimages than what was mentioned in the writ, 
and leſs than in the declaration, yet it had been ill, becauſe there 
was no writ to warrant ſuch damages; but when the damages are 
leſs than they are in the writ or count it is otherwiſe, and there- 
fore held by all the juſtices to be well enough. Cro. J. 629. 
pl. 2. Hill. 19 Jac. B. R. Eardley v. 'Turnock. 

17. Error upon a judgment in B. R. in Ireland, where the jury 
gave 10 J. 6d. for damages and coſts, and the judgment entered eas, 
quod recuperet dampna ſua per juratores afſeſſa ad valorem 101, and 
no notice was taken of the 6 d. nor was that part releaſed ; and it was 
held naught, becauſe damages and coſts are all dampna, and both 
included by that word in the judgment; and judgment was re- 
verſed nifi; Arg. 2. Show. 56. pl. 42. cites Mich. 30 Car, 2. 
B. R. Oſborn v. Exton. ä | 

18. In debt on an obligation, the jury in aſſeſſing damages ſay, 
pro mis & cuſſtag, omitting the words, circa ſectam expenditis, and 
ſo it doth not appear for what the coſts and damages were aſſeſſed; 
the judgment was ordered to be reverſed, niſi. Sty. 164. 


19. In 


Error. 


10. In treſpaſs the i, was, de injuria ſua propria ab/que tali 
cauſa, and the jury found the defendant not guilty generally ; per 
Roll Ch. J. this is not good, becauſe it was not a direct finding 
the iſſue, but only argumentatively ; and judgment was reverſed, 
niſi, &c. Sty. 167. Mich. 1649. Hobbs v. Blanchard. 

20. Error was brought upon a judgment by default in caſe in C. B. 
and the error aſſigned here was, that the jurors upon the writ of in- 
quiry had ufſefſed more damages than were laid in the declaration, and 
the judgment being quad recuperet dampna ſua prædict per juratores 
predif? afſeſ?, &c. naught ; and for this error the judgment was 
accordingly reverſed. Arg. 2 Show. 56, 57. cites Mich. 29 Car. 2. 
Webb v. Webb. | 
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Ibid. The 
reporter 
ſays, nota 
that in this 
caſe the 
plaintiff 
mig He- 
tween the 
ve/ dict and 


Judgment 


have releaſed the ſurpluſage of the damages here meant, and ſuch releaſe being entered upon the record 


would have rendered the judgment well enough. 


21. Error on a judgment in B. R. in Ireland which was by de- 
fault, and writ of inquiry; and the jury aſſeſs 1004. and G d. egſte, 
and the judgment is quod prædict' que rens recuperet dampna ſua predic? 
ad cent” libras per inquiſitian predict compert' & pro increment” 7 l., 
&c. Agreed, that if ad cent” had been left out, it had been doubt- 
leſs good; argued therefore, that the reſt ſhould be ſurpluſage, 
or elſe miſcounting, which will not vitiate the judgment. How- 
ever the rule was quod reverſetur jud' niſi, &c. 2 Show. 88, 89. 
pl. 82. 31 & 32 Car. 2. Anger v. Brookhen. 


But the re- 
porter ſays 
quæte; for 
dampna be- 
ing a gene- 
ral word | 
for the coſts 
and dama- 
ges, it ſeems 
to be a com- 
plete judg- 
ment in that 
quod recu- 


peret dampna ſua prædict', and the reſt coming after was ſurpluſage, for if they had ſaid no more than 


this, quod recuperet dampna ſua ptædict' & di increments, &. ad requiſition', &c. it would doubtleſs = 


dave been well enough. Ibid. 


(A. b) 
What Act or Thing ſhall be ſaid Error. 


In Fudgments. 


LI. I the huſband ſeiſed in right of his wife makes an ejectment 

leaſe, and the leſſee brings an action there pon, and hath a ver- 
dict, and judgment, it is not error to allege the death of the feme be- 
fore judgment, by which the intereſt of the baron and leaſe by him 
made to the plaintiff determined, becauſe the eme nor her huſband 
are not parties to the action, and this depends upon the title of the 
land, for the plaintiff may ſay the baron was ſeiſed in his own 


right. Hobart's Reports, 8. between WiLKs AND JORDAN ad- 
judged.] | 


action brought; bur the Court held, that in regard the feme had not entered after the 
huſband, the leaſe is not determined nor v0id after her huſband's death, but voidable 


No letter 

in Roll be- 
tween (Q. a 
aad (A. b). 


Hob. 5. pl. 
10. 8. C. 
Cro. J. 332. 
pl. 14. Jor- 
dan v. 
Wikes, S. C. 
but there it 
is that the 
huſband 
died after 
the leaſe 
made, and 
before the 


death of her 


only. — — 


Jenk. 293. pl. 39. S8. C. fays the writ does nut abate; and the plaiatiff may have judgment and a writ 


of execution. 


[2. If a man brings an ie firme in B. R. and there hath 

a verdit for him upon a trial at bar, and after before judgment he 
dies, and after judgment is given for him the ſame term, this is not 
error, becauſe the judgment relates to the verdict, Mich. 15 Ja. 
; 2 between 


[ 568] 
Poph. 192. 
the Earl of 
Shrewſ- 
bury's caſe 
ſeems to be 

» Co Ic 


—— 2 —-— Tad as 


$58 = Error. 


— between Hive axp MaRKer, which concerned the Earl of 
O wr! N = : | 

error hours SHREWSBURY, per Curiam.] 8 

be allowed, nor any ſuperſedeas granted. 


3 C3. If a verdicr paſſes again/? the plaintiſf at nifi prius, and after, 
Jor dans PGefore the day in Bunk, he dies, and after judgment is given againſt him, 
caſe, S. C. this is error, inaſmuch as judgment was given againſt a dead per- 
and per tot. : 's CASE adjudged. }- 
— ſon. Tr. 12 Ja. B. R, JuRDAx's cas: adjudged.] 
judgment was reverſed, and it cannot relate to the niſi prius. Sid. 143. pl. 22. Paſch. 15 Car, 2. 


B. R. Anon in a nota ſays, the death of one of the parties between the niſi prius and the day in Burk 
is error, becauſe the writ is thereby abated, though it cannot be leaded. Hut by the ſtat i7 Car. 2. 
cap. 8. J. 1. made perpetual! by 1 Fac. 2. cap. 17. in all aftions perſonal, real, or mixt, the death of 
either party, betet ern the werdift and the judgment, ſhall not be alleged for error, j as ſuch judgment be en- 
tered within two terms after ſuch verdict. — Though the judgment be not entered on the roll till 
after two terms, yet if it be ſigned within two terms it has been held within the act, whence it appears 
that the judgment is completed; ard ruled that judgment be entere4 on the roll, and the execution to 
ſtand. Sid. 38 5. pl. 17. Mich. 20 Car. 2. B. K. Helie v. Baker. 


Br. Errar, 4. If the tenant in a real action dies, pending the writ, and after 

5-22 3-00 judgment is given againſt him, this is error, becauſe it is given 

S. C. Juag . Aer mo 8 
againſt a dead perion. 28 Aſſ. 17. adjudged. ] | 

Fitzh. Judg- {5. In an action againft baron and feme if the feme be received and 

went, Pl. traverſes the action, and this is found againſt her by niſi prius, and 


1 after the baron dies before the day in Bank, at which day the judgment 
1 S. P. ig given, this is error, becauſe the judgment is given againſt a 

= E. 3. f 1, dead perſon. 27 E. 3. 89. 

12. b. pl. 55. S. P. 


4 Le. 15. pl. 6. In an aſſumpſit againf? ters, after a verdict againſt them at the 


ray aſſiſes by niſi prius, if one of the defendants dies before the day in Bank, 
S. C. the and after judgment is given againſt both according to the verdict, 


Court can- this is erroneous, though the day of niſi prius and day in Bank 


— — are one day as to ſome purpoſes, for the judgment was given 
death judi- againſt a dead perſon. Paſch. 32 El. B. R. dubitatur between 


cially on the # BLADY AND EaSTWIGG. Paſch. 12 Jac. B. R. between + LEE 


allezation, ; ; 
nor hath any AND ROWKELY, per Curiam. ] 


of the parties day in court to plead it, but may have a writ of error. Cro. E. 202. pl. 32. S. C. 
accordingly. 

+ Roll. Rep. 14. pl. 18. Lee v. Rowkeley, S. C. in eject ment the Court adviſed the plaintiff to re- 
linguiſh this action, and only to enter the verdict for evidence, becauſe the giving judgment againſt 
both will be erroneous; per Doderidge, and Mann prothonotary ; but it is there added, that Mich, 
12 lac. Coke ſaid, that the piaintiff may make allegation that the one is dead, and ſhall have judg- 
ment againit the other, and that ſo is the 44 E. 3. Cro. J. 356. pl. 12. Rigley v. Lee & Ux' 
S. C. and becauſc the action, which was an ejectment, is in nature of an action of treſpaſs, and 
the teme is charged for her own fact, it was adjudged that the action continues againſt the feme, and 
that judgment ſhould be entered againſt her alone, becauſe the baron was dead. But if judgment 
was given againſt the ſurvivor on!y upon a ſurmiſe of the death of the other, it had not been error. 
Jo. 367. Tippen v. Fenton. Cro. C. 426. pl. 17. Tytfin's caſe, 8. C. —— ce (5) pl. 4. 
and ihe notes there, 


7. If a judgment be given againſt three executors, where one 2005 
dead before the judgment, yet this is not error. Hill. 41 El. B. R. 

[ 16g } adjudged in a writ of error.] 
Roll. Rep. 8. A verdict was againſt huſband and wife in ejefione firme, after 


Ay —_ trial by niſi prius, and before the day in Bank the huſband died; ad- 
Jace B. k. judged the action continued againſt the wife, and judgment was 


entered 


Exror. 
entered againſt her; for it is in the nature of an action of treſpaſs, 
and ſhe is charged for her own act. Cto. J. 356. pl. 12. Mich. 


12 Jac, B. R. Rigley v. Lee. 
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Lee v. 

Ron keley, 
S. C. the 
Court adviſe 
ed the plain» 


tilf to relinquiſh the action, and only to enter the verdi for evidence ; for if judgment be given againſt 


both, and one is dead at the time cf the judgment given, it will be ertone us. 
Man Prothonotary. But Mich. 12 fac. Coke Ch. 
Laron is dead, and have judgment agauft the teme, aig Wat fo is 44 E. 3. 


9. If a verdift be given at ni prius, and the plaintiff or defends 
ant dies after the beginning of the term, yet judgment {hall be enter- 
ed, for that relates to the firit day of the term; agreed per Cur. 
Het. 157. Mich. 5 Car. C. B. Springall v. Tutterſbury. 

10. Judgment was given againſt the defendant, and he brings 
a writ of error, and atligns for error, that the plaintiff was dead at 
the time of the judgment given. The plaintiff's entry is, that the 
aforeſaid plaintiff by A. B. his attorney venit & dicit, that he is 
in life, and iſſue theteupon, and found for the plaintiff in the writ 
of error that he was dead; and Serjeant Maynard moved that the 
judgment might be reverſed. Allen contra, becauſe there ought 
to have iſſued a ſcire facias againſt the executors of the party dead. 
It was adjourned. Raym. 59. Mich. 14 Car, 2. B. R. Dove v. 
Darkin. 


Per Dodderidge and 
ud, that the plaintiff might allege that the 


Lev. 80. 
Darkin . 
Done, S. C. 
and by che 
opinion of 
three juſti- 
ces the 
judgment 
was reverſed, 
but Forſter 
Ch. J. e 
contra, be- 
cauſs though 
it appears 


by the verdict that the plaint'ff was dead, yet it does not appear legally, the verdict itſelf not being 
law fully obtained. And it was argued that the attorney who pleaded that he was living, did it without 
authority; for he could not be attorney to a dead man. Sid. 93. pl. 17. S. C. reſolved accord - 
ingly; and ſaid, that if the executors in this caſe are at any pꝛejudice, they may have action on the caſe 
againſt the attorney if he appeared without warrant. And Windham J. ſaid that his brothers at Ser- 
jeant's Inn ſaid this was good, but that the ſure way had been for the attorney to have pleaded, quod 
venit pro magiſtro ſuo D. and not that D. venit per attornatum. Keb. 413, pl. 119. S. C. and 


Judgment reveried. 


11. The taking of baren between the niſi prius and the day in Bank 
ſeems not to be error, it being only a plea in abatement. Sid. 143. 
pl. 22. in a nota. Paſch. 15 Car. 2. B. R. Anon. 

12. 17 Car. 2. cap. 8. ſ. 1. In all actions perſonal, real or mixt, 
the death of either party between the verdict and the judgment fhall not 
be alleged for error, fo as ſuch judgment be entered within t209 terms 
after ſuch verdict. 

2. The figning of the judgment within two terms bs an enter- 
ing of the judgment fo that by the ſtatute 17 Car. 2. cap. 8. it may 
be entered on the roll after the death of the party. Sid. 385. pl. 17. 
Mich. 20 Car, 2. B. R. Helie v. Baker. 

12. In writ of covenant verdict was for the plaintiff, but it 
being objected that it was a miſ-trial, for that the venire fac. was 
miſawarded, it being to an adjoining county; but after argument 
the Court ruled the venire ⁊uell awarded ; but the caſe having remaiu- 
ed beo or three terns ſince the poflea was returned, and n continuances 
entered, one of the plaintiffs died, and it was doubted whether judg- 
ment could be now entered; and the Secondary ſaid, that they did 
enter up judgments two terms after the day in Bank, without 
any continuances; and of this matter the Court would be adviſed, 


Vox. IX. Uu Vent. 


Vent. 90. 
Trin. 22 
Car. 2. in 
B. R. So Co 
And it was 
prayed not - 


withitando 


ing that 
judgment 
might be en- 
te ed, there 
being no de- 


Fult in the 


— xa 


— SEG 
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Plaintiff, but Vent. 58, 59. Hill. 21 & 22 Car. 2. in B. R. Criſpe and Jackſon 


3 v. Berwick Mayor and Commonalty. 


dy the act cf the Court, and that it was within the ſtatute of this king, that the death of the party be- 
tween verdict and judgment ſhould not abate the action, and that it was in the diſcretion of the Court 
whether they would take notice of the death in this cate ; for the defendant has no day in court to 
plead, there being no continuances entered after the return of the poſtea, and cites Leon. 187. Iſley's 
caſe, Latch's Rep. 92. | Farnel v. Tupper]. And * the Court were of opinion, that judgment ought 
to be entered, and there being no continuances, it may be entered as if immediately upon the return of the 
Lev. 252. Mich. 20 Car. 2. B. R. S. C. atjornatur, but the reporter ſays he heard 
that judgment was afterwards given for the plaintitf. Mod. 36. pl. 85. S. C. but adjornatur, 
to hear counſel, Raym. 173. S. C. but S. P. does not appear. Sid. 462. pl. 5. S. C. & 
S. P. and that judgment was entered as in the lite of the party, and that ſuch entry is well warranted both 
by the common law and by ſtatutes. And that Twiſden J. ſaid, that if the party bad died in the term 
b-fore the judgment entered, and the fame had been ſuggeſted to the Court, yet they would take no no- 
tice of it, but ſhould proceed to judgment; and as to the principal caſe it was ſaid, there is no reaſon 
that the laches of the court ſhould prejudice the plaintiff, 


L 570 
S791 14. The plaintiff after verdict for him at the afſizes died; it was 

moved, that notwithſtanding the ſtatute 17 Car. 2. cap. 8. which 
enacts that the death of either party after verdict, and before judg- 
ment, ſhall not be alleged for error, that the defendant coming 
now before judgment was entered, was out of the ſtatute; ſed 
Curia contra ; for if it ſhall not be alleged after judgment for er- 
ror by the ſtatute it was certainly never intended that it ſhould be ad- 
mitted a ſufficient cauſe to flay judgment. Freem. Rep. 79. pl. 97. 
Paſch. 1673. C. B. Bellamy v. Player. | 

Freem Rep, 15. Writ of error upon a judgment in C. B. in trover againſt ſix, 

832. pl. evhere after verdict one of the plaintiffs comes and ſuggeſts that his fei- 

3 5 low is dead, and prays that he as ſurvivor may have judgment, and 

C. B. for had it there; but the Court here, viz. Pemberton Ch. J. Jones, 

the plaintiff. Raymond, and Dolbin, were of opinion that the judgment ſhould 

e be reverſed mainly upon the reaſon in REan AND REDMaN's cAskE, 

1:3. 5. c. 10 Rep. 134. Skin. 39. pl. 7. Paſch. 34 Car. 2. B. R. Wedge- 

in B. R. Sed wood v. Bayly. | | 


Poitea. 


adjornatur | 
— Raym. 463. S. C. in B. R. and judgment was agreed to be reverſed by the opinion of three juſ- 
tices againſt Dolben, who defired time to conſider.— 3 Mod. 249. Arg. cites S. C. that the judg- 


ment could not be entered; but ſays it is true, that where ſo many are defendants and one dies, the 
action is not abated, but then it muſt be ſuggeſted on the roll. $& 9 W. z. cap. 11. / 7. 
provides, that if there are tv9 or mere lainriffs or defendants, and ane dies, if the cauſe of aftion ſurviv' 
79 cr againſt tbe Surviving plaintiff or defendant, the writ or action ſhall not abate, but ſuch death beirg 


lugerfted on the record ſpa l proceed. 


16. Error in fact aſſigned, that the plaintiff died before the judg- 
ment, but the judgment was athrmed, niſi, &c. And Holt ſaid, 
he was not well ſatisfied with the caſe of Dove v. Daxcxx, 
Sid. 93. for there ſhould be a ſcire facias againſt the executors or 
adminiſtrators, and the truth will appear upon the ſheriff's re- 
turn. Comb. 320. Paſch. 7 W. 3. B. R. Proberts v. Edmunds. 

17. 88 9 ,. 3. cap. 11. /. 2. If after judgment for the defend- 
ant the plaintiff or demandant ſhall ſue a writ of error, and the judg- 
ment ſhall be affirmed, or the writ of error diſcontinued, or the plain- 
tiff nonſuit therein, the defendant or tenant ſpall have judgment to re- 
cover his coſts, and have execution for the ſame by capias ad fatisfacts 

endum, fieri facias, or elegit. 


18. The 


Error. 


18. The huſband joined in a writ of error, vet it was ruled that 


by his death the writ abated ; otherwiſe it is where the defendant in 
error dies after in nulls eft erratum pleaded, for there the Court may 
proceed to examine the errors. Comb. 263. Trin. 6 W. & M. in 
B. R. Fitzgerald v. Clanrickard Counteſs. 


(B. b) In judgments. 
What Things ſhall be Errors in Judgments. 


Fi. IN an indictmeut for not repairing a common higheway, if the 
| defendants are found guilty, and a fine umpoſed & quod fint in 
miſerigordia without a capiatur, this is error. Hill. 10 Car. B. R. 
between THE INHABITANTS OF SOMERSHAM, IN COMUTATU 
HUNTINGTON, AND THE KING adjudged ; and the firſt judgment 
reverſed accordingly. ] | 


5/0 
Show. 76. 


S. C. but 
nor 4. P. 
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Fol. 769. 
— — 


Upon every 
conviction 
upon an in- 
dictment 
the judg- 
ment is, 
quod capia- 
tur, and che 
om ſſion 


thereof is to the king's prejudice, and for this omiſſion a judgment for the king upon an indictment for 


reculancy was reverſed. 
] 0. 407+ pl. 5. The King v. Ld. St. John, 5. C. accordingly. 


C2. If the judgment be quod the plaintiff or defendant capiatur 
here it ſhould not be, this is error, for it is a falſe judgment, and 
in prejudice of the party. Tr. 15 Ja. between WHEATELEY AND 
STONE, per totam Curiam in a writ of error at Serjeant's Inn 
agreed. Dyer, 14 El. 315. 99. admit. 

[3. Ss if the plaintiff or defendant be amerced by the judgment 
where he ought not, this is error. Dyer, 44 El. 315. 99. admit- 
ted. 6 E. 6. 75. 22.] 

[4. So if the judgment be nt quad capiatur where it ought to be 
, it is erroneous. Mich. 16 Car. B. R. Fxibgax's casE, who 
was indicted for poiſoning J. S. but he did not die, and found 
guilty; and judgment to pay ſo much for a fine, and no capiatur 
quouſque, &c. and for this cauſe reverſed per Curiam; contra 
29 E. 3. 3o. b. adjudged.) 

(C5. So if the judgment be mt qued fit in miſericordia, where it 
ought to be ſo, it is erroneous. Co. 8. BEECHER's CASE, 49. refoly- 
ed, becauſe the judgment is not perfect without it. Dyer, 
14 El. 315. 99. admitted. 6 E. 6. 75. 22.] 


[6. In an ejefione firme, if judgment be given upon a demurrer, 
er by default, or upon a non ſum informatus for the plaintiff to recover 
the term, but awarded that there ſball be a writ of inquiry of da- 
mages, without ſaying quod capiatur, this is erroneous; for it 
may be that he will never inquire of the damages, or make re- 
turn thereof, and then the fine due upon the capiatur will be 
loſt. Tr. 1651. between in a writ of error upon a judg- 
ment in Banco; and the judgment reverſed accordingly.) 

[/. If the judgment be quod capiatur where it ought to be quod fit 
in miſericordia, this is erroneous, for by this the judgment is altered, 
| Un 2 and 


Cro. C. 504. pl. 6. Trin. 14 Car. B. R. the Marquis of Wincheſter's caſe, 


Hob. 180. 
pl. 215. 
S. . 


Cro. J. 21. 
P's 3+ Berech- 
er v. Shir- 
ley, S. C. 
adj udged. 


Sty. 283. 
Giles v. 
Timberley, 
S. P. and 
ſeems to be 
S. C. 


Hob. 180. 
pl. 215. 
5. Comm 


$71 Error. 


Cro. E. 107. and this is in prejudice of the party. Tr. 15 Ja. between Warr. 
4 prog I.Y AND STONE, in a writ of error at Scrjeant's-inn, agreed per 
Fliz. B R. totam Curiam. J 

Pell cote N 

v. Tayiboye, S. P. adjudged, and the former judgment reverſed, 


Cro. J. 11. [S. Ss if the judgment be ed fit in miſericordia where it ought 


oy oral te be quod capiatur, this is erroneous, for the cauſe aforeſaid, 

. 4 : 5 , 

S. C. and Co. 8. BEECHER, 59. P. 3 Ja. B. R. between Rivers Axn 

judgment Gexx adjudged, and the ſirſt judgment reverſed. P. 43 El. 

— a B. R. Tr. 14 Car. B. R. between MarxGaTRODE AND BEVERLY, 
88 


C:5. E. $4. adjudged in a writ of error. Intratur P. 14 Rot. 168.) 


. 2. Hill. 
af Eliz. B. R. Crow's cafe, S. P. and the firſt judgment reverſed. ——Freem. Rep. 231. pl. (320. e.) 
S. P. and judgment reverſed, cites Trin. 1673. B. R. Underwood v. Buriacy, Cro. J. 538. pl. z. 
Triz. 17 Jace B. K. Miller v. the King, S. P. aftigned for error on a judgment on a penal ſtatute, 
and judgment was reverſed. | | a 
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ſg. If the judgment be 9d /it in miſericardia & quod capiatur, 
avhere it ought to be only in miſcricardia, this is error. Mich. 8 Car. 
B. R. Intratur Tr. 8 Car. Rot. 477. between KEN T axp 
FowkEs reſolved, and ſuch judgment given in Lincoln re- 
verſed.) ä 
[19. And zu theſe coſes the error is in the whole judgment, and 
the while ſhall be reverſed for it, as well the judgment of the party 
os for the king. Co. 8. BEECHER, 59. reſolved. Tr. 15 Ja. be- 
tween WHETELY AND STONE, in a writ of error at Serjeant's-inn, 
agreed per totam Curiam. Quære Dyer, 14 El. 315.] 
11. In an information againſt an ingryſer, upon the ſtatute of 
5 Ed. 6. if the judgment be againſt the ingroſſer quod capiatur, &c. 
without expreſſing in certain that he ſhall be impriſoned for the time 
ig limited in the flatute, ſcilicet per two months; yet this is not error 
+ Fol. 570, in the judgment, for this is the common (+) courſe of ſuch judg- 
L—y—— ments where a certain time is limited for the impriſonment, for 
the word &c. ſupplies all. Tr. 16 Ja. between THE KING AND 
CuxTis. H. 15 Ja. B. R. between BROWN AND MarsHaL ad- 
judged; and it was ſaid by the clerks, that this is the common 


courſe. 

pam. cg. — debt upon an obligation, if upon non ęſt factum pleaded, 
ale, Je. 11s found his deed, upon which judgment is given quod defendant fit 
and judge in miſericordia & quod capiatur ; this double judgment is erroneous, 
ment af- and this makes the whole judgment erroneous. P. 3 Ja. B. R. 
— between Baxks axD PEMBLETON adjudged in a writ of error, 
pl. 4. Gofer Mich. 8 Car. B. R. between KENT AND Fowkks adjudged, and 
v. Gregory, a judgment given in Lincoln in an action upon the caſe, where 
3 coy the judgment ſhould be quod capiatur reverted accordingly. In- 
be 5. C. tratur Tr. 8. Rot. 477-] 


and the firſt 
jec, ment wa: af med. 


[ 13. In 0 action upon the caſe upon a promiſe, if Judgment be 
given for the plaintiff up:n demurrer, and a writ of damages 


awarded, and thereupon damages taxed to 251. and upon this 
| | | judgment 


Error. 572 


judgment is given quid querens recuperet damna pred” ad 371. per 
juratores pred? afſeſſa, yet this judgment is not erroneous, becauſe 
the judgment is perfect by the firſt words, quod recuperet damna 
prædicta, without more, and therefore the ſummoning thererf after- 
wards is but ſurplus ; and therefore this being miſtaken it does not 
vitiate the judgment. H. 3 Car. B. R. between Guirr anD 
GoTER adjudged in a writ of error upon a judgment in the city 
of Pool in Southampton ; which Intratur M. 2 Car. Rot. 247.] 

[14. In an action of debt if the defendant pleads nil debet, and 
the jury find it fer the plaintiff, and tax damages to 12d. and for 
coſts 12d. and thereupon jrdgment is given quod querens recuperet 
debitum ſuum pred” & debita ſua pred” (inſtead of damna ) this is 
erroneous, for the word debita does not include damna. Mich. 

11 Car, B. R. betwen MorGaxn AND BarLYy adjudged per Cu- 
riam, and ſuch judgment given in Southwark reverfed accordingly 
in a writ of error. Intratur Tr. 9 Car. Rot. 895.] 

(15. In debt, if judgment be given for the plaintiff by default [C 573 
of the defendant, and the judement is quod recuperet debitum & 
damna eccaſrone detenticnis debiti ad 13 5s. 4d. ex afſenſu ſus per Curiam 
de increments adjudicat”, this is a good judgment, though u mention 
of the cofls; for damages include cots, Mich. 11 Car. B. R. be- 
tween PIERCE AND BROWN adjudged in a writ of error to reverſe 
a judgment given in the hundred court of Slaughter. Intratur P 
10 Car. Rot. 1335. but it was faid alſo in this caſe that the de- 
ſendant ſhall not aſſign for error the not giving of coſts, becauſe it 
was for his advantage. 

(16. In an action upon the caſe upon a promiſe, if the defendant 
pleads non aſſumpſit, and the jury ind for the plaintiff, and tax da- 

. mages and cofts, and upon this judgment is given quod querens recu- 
peret damna & cuſtggia per juratores pred” afſeſſa & 405. de incre- 
mento per Curiam, and does nt ſay whether for damages or coſts, yet 
this is good, for it ſhall be intended for coſts, becauſe the 
Court could not increaſe the damages. Tr. 11 Car. B. R. be- 
tween CoOLING AND LAWRENCE adjudged ina writ of error upon 
judgment in the court of Coventry. Intratur Tr. 10 Car. 
Rot. 1328. Co. Entries, 22. SNAG's CASE.] 

[17. In an action of debt, if upon i debet pleaded it be found 
that the defendant owes the plaintiff 51. debt, and the ury aſſeſs the 
damages to 2d. and the cots 2d. and the judgment is entered, that 
the plaintiff ſhall recover debitum & damna pred” to 2d. and 
fays nothing of the coſts, the judgment is erroneous, though the 
damna generally comprehends as well coſts as damages; for in 
this calc it is limited but to 2d. and ſo no judgment for the 
other 2d. Mich. 15 Ja. B. R. between Homes axD 'Tw1STE ad- 
judged in a writ of error, and the judgment reverſed.] 


[18. In a trover and converſion of goods, if the defendant be Gro. Je 43% 
found guilty of part, and for part not guilty, but no judgment is given EY 
for theſe of which he is found not guilty, ſcilicet, quod eat inde fine die, Suckling, 
as it ought to be, this is erroneous. Hill. 13 Jac. B. R. between : 2 
Woop AND DR., Surclirr per Curiam.] ren 


Roll, Rep. 293 pl. 8. 3. . adj udged. 3 Bulſt. 150, 151. S8. Co but S. P. does not appear · 


U u 3 [19. It 


Error. 


» Cro ]. [19. If a man recovers debt or damages upon a verdict, and 
judgment is given thereof, and 25. de increments generally, awithout 
Yecman, /aying in the record, as the uſe is, ex requiſitione querentis, or ex af- 
S. C.and ſenſis partium, this judgment is erroneous. Paſch. 15 Jac. B. R. 
mens? HARDYE axD Marntw; the judgment reverſed for this. Mich, 


judgment , 
reverted. 15 Jac, B. R. between Far axp Loccixs per Curiam; the 


+ Cro- J. judgment reverſed ; which Intratur Mich. 12 Car. Rot. 259. 


8. in pl. 1 . . ” . 
wes Mich. 18 Jac. B. R. between * SaRKE AND YEOMANS adjudged 


like judg- in a writ of error, and ſo the ſame term adjudged between 
ment ie“ + CONCELLOR AND AIER, and 7:9 diverſity where the judgment is 


verſed for . - \ . . 
this cauſe, 121 nil dicit, and where upon verdict, Hil. 2 Car. B. R. between 
in caſe of f LAWRENCE AND Gap adjudged an erroneous judgment, which 
3 C. was ideo ad petitionem querentis conſideratum eſt quod querens 
——Palm. Tecuperet, &c. & damna de incremento, ſo much becauſe the pe- 
oa Con- tition was not in the right place.] 

ade v. | 
'. Ayres, S. C. and the firſt judgment was reverſed. 1 Poph. 211, 212. Good"; caſe, - 
S. P. and ſeems to be S. C. adjudged accordingly, Lat. 177. Good v. Lawrence, S. C. and the 
firſt judgment reverſed, 


[ 574 J I 20. In a zrever and converſion, if the defendant be found guilty 
—__ _ of part, and nat guilty of the ret, upon which judgment is given for 


ESE that for WHICH he is found guilty, and no judgment is given quod eat 

there. inde fine die fer the reſidue, it is errenecus. M. 15 Jac. B. R. be- 
tween WooD AND OUTCLIFFE, this was moved for an error, but 
not reſolved, but the judgment reverſed for other error.] a 

. [2 1. If a man recovers in an action upon the caſe, and the jude- 


228. I, . . . » 
8. 22 ment is entered ideo conceſſum ęſt quod querens recuperet where the 


2 — uſual word is ideo co/ederatiunm g, & c. this is erroneous, though 
* conceſſum be equivalent to the word conſideratum, becauſe the uſual 
bins v. San- form ought to be obſerved, Mich. 13 Jac. B. R. 42. between 


ders, S. C. RoBINS AND SaMBIN, Dubitatur Hill. 11 Car. B. R. between 


- 8 (Dar.amoRE AND HESKINS adjudged in a writ of error, and the 
entry divers Judgment given at Bath reverſed accordingly. Intratur Tr. 
precedents 11 Car. Rot. 900. ] | 

wer: cited 

in the precedents of Ld. Coke ; but it was anſwered, that it was a miſpriſion of the printer, 
3 Evi. 92. S. C. and the judgment agrecd ts be erroneous, 

& Crov. C. 442. pl. 13. Slocomb's caſe, S. P. ruled accordingly, and ſeems to be S. C.,—— Lat. 76: 
in 2 nota, S. P. and judgment was reverſed. Ibid. $3. Hill. 22 Jac. Hern v. Warden, S. P. 
and judgment reverſed. Noy, 77. Heene v. Warden, S. C. accordingly. Ibid. 188. Mich. 
2 Car. Cock v. Williams, S. P. and judgment reverſed. Noy, 77. cites Cooper v. Williams, 
S. C. and judgment reverſed accordingly. S. P. Bulſt. 125, 125. Paſch. 9 Jac. B. R. Fuller 
v. Righteous, in 2 judgment given at Lynne, and the whole Court were of opinion at conceſſum eſt 
is not good, and as to the judgment in 1 Rep. 83. in Corbet's caſe, and 119. in Chudleigh's caſe, being 
ideo conceſſum eſt quod, &c. Cur. theſe judgments are falſe printed, and Mann Secondary informed 
the Court that the roll was right, viz. ideo confideratum eft ; quod nota. gut ſee tit. Amend- 
ment, (P). But ſee Hob. 17. pl. 28. at the end of the caſe of Read v. Hawke, And Ibid. 19. 
pl. 34. Fitzhughes's caſe. And Ibid. 194. pl. 245. at the end of the caſe of Winchcomb v. Pulleſton, 
in which cates is the word conceſſum. 


[22, If the judgment be ides confideratum, conocſſum & adjudi- 
catum eft quod querens reruperet, & c. though the words conceſſum & 
adjudicatum are more and more than neceſſary, yet this makes the 
judgment erroneous, becauſe the term of judgments ought to be ob- 
ſerved, which is conſideratum only. Hill. 2 Car. B. R. between 

LAWRENCE 


Error. 


* LAWRENCE AND Gap adjudged in a writ of error. Paſch. 
8 Car. B. R. Rot. BauxrTsey's casE, a judgment in an indict- 
ment of barretry reverſed, becauſe the judgment was ideo con- 
ceſſum eſt quod, &c.] 
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v Lat. 1 77. 
Oood v. 
Lawrence, 
S. Ca and 
ruled to be 
error; and 


ſaid, if they were not tied up to form there never would be an end of new and ſenſeleſs words, and per- 
haps at laſt it would be neceſſary to have one judgment to expound another. ———Poph. 211, 212. 


Good's caſe, S. C. and the firſt judgment was reve:led. 


[23, If the judgment be ideo confuderatum eft quod querens recupe- 


raret, for recuperet, this is erroneous. Trin. 3 Car. between 


STROUD AND BLUNDELL adjudged in B. R. in a writ of error 
upon a judgment given in Batingſtoke in Hampſhire. Mich. 


14 Car. between P1CEKILL AND ROTHERFORD adjudged in a writ 


upon a judgment in Newcaſtle. Intratur Hill. 13. Rot. 1093.] 

[24. If a judgment be ideo confederatum fuit for confideratum eft, 
it is erroneous. Trin. 3 Car. B. R. between adjudged 
in a writ of error upon a judgment given in Lincoln.) 


ſaid it was a good exception for the uncertainty of the words. 
B. R. Hall v. Jackſon, S. P. and held to be fatal. 


Lat. 211. 
© rand v. 
.unden, 
. C. and 
adgment 
everſed. 


Sty. 183. 
Mich. 1659. 
Spry v. Miil, 
S. P. and 
Roll Ch. J. 


Comb. 479. Paſch. 10 W. 3. 


1 


; [25. If an action of debt be brought again/? t2vo by one original +[ 57 51 


with ſeveral precipes upon one obligation in which they are obliged 


jointly and ſeverally, and ſeveral declarations are made againſt them, 8. 


and ſeveral judgments given, but theſe words are not put in the 
+ judgment, as the uſe is, ſcilicet ( wunica tantum fiat executio ), yet 
the judgment is not erroneous, becauſe theſe words are uſed to 
be entered for the direction of the (t) clerks, and are of form only, 
for though the words are not entered, yet he ſhall have but one 
execution. Trin. 12 Jac, B. R. between Baxnxs AND CHAuBER- 
LAIN adjudged. ] | 

[26. In an ejeFione ſirmæ, if the judgment be found guilty for 
part and for part nit guilty, the judgment is quod defendens fit 
quietus, this is erroneous, for it ought to be quod eat inde fine die. 
Trin. 12 Jac. between WiLLiam Mokkis AND CADWALLADER, 
dubitatur.] 


Roll. Rep. 
44. pl. 11. 
the judg- 
ment was 
affirmed. 


1 Fol. 772. 


Roll. Rep. 
51. pl. 22. 
S. C. Coke, 
Crooke, 

and Dode- 
ridge, ſeem- 
ed to incline 


that the judgment was erroneous, but Haughton e contra; but the Court ordered precedents to be 


ſearched. 


27. In a quare impedit againſt the ordinary, metropolitan, and 
ethers, if the ordinary and metrepolitan plead that they plead nothing 
but as ordinary, upon which the plaintiff prays judgment againſt 
them, and judgment is entered that he ſhall recover againſt them, 
but it is not alſo entered quod eeffet executio, till the plea of the others 
7s determined as the uſual. courſe is, yet if no execution be awarded 
till the plea of the others is determined, it is not erroneous. Paſch. 
14 Jac. B. R. Trin. 14 Jac. B. R. between GRANGE AND DENNY 
adjudged in a writ of error.] 5 


ſhould be error. 


Roll Rep. 
363. pl. 17. 
S. C. & S. P. 
held accord- 
ingly by 
Coke Ch. J. 
but he ſaid, 
that if exe- 
cution had 
been ſued 
before the 
laſt judg- 
ment it 


Ibid. 397. pl. 24. S. C. & S. P. by Coke Ch. J. and the judgment was affirmed. 


z; Bulſt. 174. S. C. & S. P. held accordingly by Coke Ch. J. and notwithſtanding this and 


other exceptions the judgment was affirmed. 


Jenk. 323+ pl. 36. S. C. the ſaid omiſſion was not 


erroneous, becauſe it was after judgment, and if it be error, it is error in executione judicii, and in this 


Caſe no writ of execution was ſued out againſt them. 


Uu 4 


(28, In 


F 
F 


wv, 
$75 
2 Roll. Rep. 
470. S. C. 
but a gitfer- 
ence was 


2 Regis, yet it is good, for this is the uſe in Banco. Mich, 
Pas a verdict 22 Jac. B. R. between BROAD AND NURSE adjudged in a writ of 
for him, ETITOT. ] | Ss 

there tte 


Error. 


(28: In an action of debt in Banco, if judgment be quod queren: 
recuperet debitum, and {5 much pro damnis occaſione detenti;nic, 
though it be not nec non pro miſts & cuſtagiis, as the uſe in Banco 


judgment is quod recuperet debitum & damna, and cots aſſeſſed by the jury, and farther de increment» 


per Curiam ; but where the judgnieut is upon non ſum informatus, deni utier or nil dicit, the judgment 
is quod recupetet debitum & damna, which includes cofts, but in the laſt caſe in B. R. the entry is more 


ſpecial, viz. tam occaſione cetentionis, &c. quam pro miſis & cuſtagiis; and judgment was atftirmed, 


[29. In debt upon an cbligatien the defendant pleads non ef 


factum, which is found for the plaintiff, and the jury afſeſs damages 


eccchone infraſcripta, this is good, without ſaying occaſtaue detentions 
debiti, for this is tantamount. Paſch. 8 Jac. B. R. Al cock's 
cas adjudged in Camera Scaccarii in a writ of error.) 

(30. In ejeftione ſirmæ, if upon nm ſum informatus pleaded, 
judgment be given gr:d Cof. remaneal ndejonſus, without laying 
azainſt plaintiff, it is good. Paſch. 12 Jac. B. R. between FRICET 
AND Mallory per Curiam. ] 


[31. In an action if the defendant pleads in bar upon which there 
i a demurrer, and judgment is entered in this manner, uia videtur 
ts the ſaid A. and B. icihicet the mayor and recorder (who were 
the judges of the court) ficiariis dom” regis that the plea is not 
good, ideo confideratuum gi, & c. this is good, becauſe the naming 


1 576 7 them Juſtices is but ſurplus. Hill. 8 Car. B. R. between GREEN 

; HILL AND KING adjudged in a writ of error upon 2 judgment in 
Linn. Intratur Trin. 7 Rot. 1572.] | 

Ideo conſi- 2. If the rudg ment be entered in an inferior court held before 


deratum eſt, 


without ſay- 


the ſteward, ides confederatium of per ſeneſchallum quad querens re— 


ing per Cur. cuperet, this is good, for this is all one as if it had been ſaid ideo 
i: ao error. conſideratum eſt per Curiam. Trin. 14 Car. B. R. between 
— STRETCH AND PARKER adjudged in a writ of error. Intratur 
courts, as Mich. 13 Car. Rot. 21. in a writ of error out of Alceſter court. 
* Trin. 13 Car, B. R. between MIIL axp Mau RTE adjudged good 
cout of in 2 writ of error upon a judgment in Exeter, where it was 
Wales, the ideo conſideratum eſt“ ad eandem curiam by the mayor and 
3 bailiſfs (who were the judges) quod querens recuperet, and did 
line, not ſay per Curiam. Mich. 15 Car. B. R. between MarowDER 
though AND LiprixGCOT it was adjudged in a writ of error there. 
8 Intratur Paſch. 15 Car. 95. Mich. 23 Car. B. R. between Ro- 
courts. EIN SON AND BaRXNs adjudged upon a judgment in Exeter.) 

Sid. 147. 


pl. 5. Trin. 15 Car. 2. B. R. Smith v. Smith. 


Lev. 105. S. C. adjudged. bid. 143. 


pl. 21. Paich. 15 Car. 2. B. R. Anon. 5. P. — Saund. 74. Paſch. 19 Car. 2. S. P. 
»» Sty, 182, 183. Mich. 1649 in caſe of Spry v. Mill, S. P. aſſigned for error, and that it ſhould 


have been per candem cutiam, but nothing 2s to this exception ſaid by he Court. 


Ibid. 194 


Hill, 164g. Pciſe v. Mabley, S. P. and upon this and another exception judgment was reverſed. 


C33. But ii it be ideo confideratum eſt, and it is net ſaid per Cur. 
nec per ſeneſchallum, this is erroneous in other judgments. Mich. 
14 Car. B. R. between BR AND CLaG adjudged in a writ of 
error, and the judgment given in the new court of Marſhalſea 

reverſed 


Error. 


reverſed accordingly. Intratur Paſch. 14 Car. Rot. 325. 1 


15 Car. B. R. between * Moo Ax D Ax adjudged in a writ of 
error upon a judgment in Exeter. Intratur Mich. 14 Car. 
Rot. 213. Trin 14 Car. B. R. (+) between Cook AND Lewis ad- 
judged in a writ of error upon a judgment in Wenlock court, 
and this reverſed accordingly. Intratur 'Trin. 13 Car. Rot. 542. 
Mich. 14 Car. B. R. between Guy axD Conxow adjudged in a 
writ of error upon a judgment in the Marſhalfea, and this reverſed 
accordingly. Intratur Hill. 13 Rot. 824. ] 
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* Mar, 1g, 


16, pl. 37. 
Meade v. 


— | 
T Fol. 773. 
— nnd 


Axe, ſcems 
to be 3, Co 
but does not 
mention in 
what court 
the action 


was, nor ſay any thing of per ſeneſchallum; but the Court was clear that the judgment ſhould be c- 


verſed, -— 8. P. by Roll Ch. J. Sty. 430. 

34. In an action upon the caſe upon a promiſe and verdict for 
the lain, and damages and coſts given, and the judgment is quod 
querens recuperet damna ſua ad 61. per juratores prædictos in forma 
gredifa aſſeſſu, and the damages and cofts are nuftaken, not amounting 
to ſo much; yet this is not erroneous, tor this is only a miſcaſting, 
and damna pred” intends only thoſe which were aſſeſſed, and ſo the 
judgment is not for more. Trin. 15 Car. B. R. between MoRe- 
cock AND HooLEs per Curiam adjudged good, and the firſt judg- 
ment affirmed accordingly in a writ of error, Intratur Paſch. 
15 Car. Rot. 416.] 


(ad) and (ad) with (attingent') and whether the (ad) do Lit the ſum right or no is but mi 
if more or leis it were good. 


Hill. 1654. in caſe of the Protector v. Richardſon. 


S. C. cited 
by name of 
Mor Lock 
v. CowLE 
by Pember- 
ton J. 2 
Show. Rep. 
89. Hill. 
31 & 32 
ar, 2. 

B. R. and 
that (attin- 
gent”) is all 


one with 


ſcounting, for 
Scroggs ſaid, the jury here give particulars, and the judgment is but for 


one of thoſe par:icular ſums. Jones faid, dampna prædict' is enough, and all the reſt naught and ſur- 
pluſoge; and is as much as attingent', for its meaning elſe has no tenſe; it will be hard to make the 
word (ad) reftringent, when the Court ought to give judgment for the whole; ad is the uſual word in 
all judgments, and reaches the whole, and it was the intent of the Court to give all; where they intend 


but part, they ſay quod; in C. B. they ſay, dampna ſua predict” ad 
and after that quæ quidem, &c. 


[35. If a judement be given in Banco, ideo conſideratum eft quod 
querens or defendens recuperet, Oc. and it is nat conſideratum eſt 
per Curiam, yet this is good, for this is the uſe de Banco & de 
J. R. Mich. 14 Car. B. R. between ELvyN anD PRIME adjudg- 
ed in a writ of error. Intratur Paſch. 14 Rot. 134.] 

[36. If a judgment in Banco be ob quod conſideratum eft, where 
it ſhould be ide» conſideratum eſt by the uſual courſe, yet this is 
good in Banco, for this is all one in effect. Mich. 15 Car. B. R. 
between Drury AND YOUNG adjudged in a writ of error. Intratur 
Trin. 15 Car. Rot. 46.] | 

[37 In an action upon the caſe upon a promiſe, if the defendant 
"bil dicit, per quod the judgment is to be given by nihil dicit, 
and the judgment is entered quod querens recuperet damna ſua, fed 
quia neſcitur que damna, &c. a writ of inquiry is awarded where the 
uſual courſe of entry is quod querens rectiperare debeat damna, Ke. 
and net recuperet, yet this is good in Banco, for it is all one in 
effect. Mich. 15 Car. B. R. between DRURNY AND YOUNG ad- 
Judged in a writ of error. Intratur Trin. 15 Car. Rot. 46. 

38. In treſpaſs for taking away gods, &C. the jury found the de- 


fendant guilty as to the taking part of the goods, and as t9 the reſt. 


not guilty; and the judgment was, that the plaintiff ſhould recover 
bis damages for part, et quod defendens capiatur, and that yet the 


plaintiff 


then comes the increment”, 


C5771 


ie 


Erro r. | * 


plaintiff fit in miſericordia pro falſo clamore ſuo againſt the defendant 
pro reſidus tranſgreſſionis, and this was aſſigned for error; for the 
judgment ought to have been quod querens nihil capiat per bil- 
lam pro reſiduo tranſgreſſionis; ſed non allocatur ; and the judg- 
ment was affirmed. Mo. 692. pl. 956. in Cam. Scacc. Palmer v. 
Sherwood. | 

309. Error on a judgment in debt againſt huſband and wife, upon 
a bond made by the wife dum ſola fuit ; the judgment was, that the 
Buſtand be in miſericordia, and that the wife capiatur. This was 
Held error, and the judgment was reverſed ; for it ſhould be, that 
the huſband and wite capiatur. Mo. 704. pl. 982. Hill. 37 Eliz. - 
in Cam. Scacc. Burdolph v. Perry & Ux'. 

40. Judgment was given in debt in C. B. upon a non ſum informa- 
tus, and error was brought and moved for error; iſt, Becauſe 
there is 0 imparlance. 2dly, Becauſe the entry ⁊ubas quod defendit 
vim et injuriam, when it is not uſual that ſuch a judgment ſhall be 
given upon a non ſum informatus; yet notwithſtanding that 
judgment was athrmed. Noy, 36. Mich. 42 & 43 Eliz. B. R. 
Loyd v. Twyford. 

Nov, 4+ 41. In debt upon an obligation the defendant pleaded non off factum, 
Bavage ve and after relicta verificatione confeſſed the action. The judgment was, 
Clark, S.C. k 5 : 2 g 
Neid arcordy quod fit in miſericardia, and this was aſſigned for error, for that it 
ingly, and ought to be gud capiatur. But the Court held it no error, becauſe 
coaches a fine is not due, but where the party denies his deed which is found 
= uſed in againſt him; and then it is due for his falſe plea, and for the 
B. R. and troubling the jury and the Court; and judgment affirmed. 
C.B.hovgh Cro. J. 64. pl. 2. Paſch. 2 Jac. B. R. Davis v. Clerk. | 


Dyer, 67. is 
Contrary, and cites 33H. 6. 54 34 H. 6, 20. 44 E. 3 42+ and 45 E. 3 10. 


Brown!. 87. 42, Error of a judgment in debt was aſſigned, becauſe it was in 

— ook the digjunfive, as quod querens recuperet dolium ferri vel valorem 

ion of ejuſdem ad damna, &c. whereas it ſhould be, quod recuperet 

Yciv, dolium ferri, & ſi non, valorem inde; adjudged error, Yelv. 71. 
Trin. 3 Jac. B. R. Paler v. Hardyman. 

43. The judgment was guid querens & plegii ſui fint in miſeri- 
cerdia pro falſs clamore, whereas it ought to have been quia non pro- 
fecuti ſunt ; for it ought not to be pro falſo clamore but where the 

L578] judgment is after verdict, or upon demurrer, and for this matter 
it was held manifeſt error, and the judgment was reverſed. 
Cro. J. 213. pl. 7. Mich. 6 Jac. B. R. Anon. | 
44. Judgment given againſt an infant was quod cnpiatur. Error 
was brought, and the whole Court agreed that it is a clear error, 
and therefore judgment was reverſed. Bulſt. 171. Trin. 9 Jac. 
Daby v. Holbrook. | 
45. Error of ajudgment in C. B. upon an information for buying 
cattle, and ſelling them again in the ſame market contra formam ſtatuli, 
the judgment was entered quod fit in miſericerdia, when it ought 
to be quod capiatur, being upon an information; for it is a con- 

tempt, and puniſhable by impriſonment; and per tot. Cur. judg- 

ment was reverſed. Godb. 349. pl. 443. Trin. 21 Jac. B. R. 
Pye v. Bonner. 
| 46. Error 


Error. 


46. Error of a judgment in debt, becauſe judgment was given 
for the defendant, quod querens mhil capiat per breve, It was aſ- 
ſigned, that the action was brought there by an attorney, by bill of 
privilege, and not by original 4writ ; ſo the judgment ought to be 
nihil capiat per billam, and not per breve z but the Court doubted of 
it, becauſe it was in the judgment which was by the Court, 
and would adviſe of it. Cro. C. 580. pl. 5. Paſch. 16 Car, B. R. 
Raymond v. Burbridge. 

47. T. and three others were convifted of a riot upon view of 
two juſtices of peace and the ſheriff of the county, contra for- 
mam ſtatuti 13 H. 4. cap. 7. and they were fined by the juſtices 
and upon a writ of error brought, the errors aſſigned were, iſt, It 
does not appear that the defendants were convicted by view of 
the juſtices. 2dly, 'That the ſheriff did not join in ſetting the fine, 
whereas the ſtatute ſays, that the ſheriff ſhall be joined with the 
juſtices in the whole proceedings; and for theſe errors the judg- 
ment was reverſed. Raym. 316. Trin. 32 Car. 2. B. R. The 
King v. Tempeſt & aP. | 

48. Judgment was awarded in an inferior court by the mayor and 
bailiffs, without ſaying per Cur. and this aſhgned for error; but 
becauſe it was ſaid in eadem curia, the Court held it well enough 
and over-ruled the exception, Comb. 5. Mich. 1 Jac. 2. B. R. 
Salter v. Bellamy. 

49. Writ of error of a judgment in a recegnizance upon a ſci. 
fa. was, quia in adjudicaticne executions ſuper judicium pred”, inſtead 
of ſuper recognitionem fpred', and was for that quaſhed. 
12 Mod. 371. Paſch. 12 W. 3. | 

50, In debt, if the original be recited to be attachiat”, inſtead of 
fummonit', yet we cannot reverſe the judgment becauſe it is only 


a recital ; per Holt Ch. J. 12 Mod. 513. Paſch. 13 W. 3. Anon. 


See tit. Amendment and Jeofails, (K), &c. the ſeveral ſtatutes 
with the notes. And tit. Amercement. 


(C. b) Judgment, 2 
What Fudgment ſhall be given upon the Reverſal. 


[i. I the defendant pleads abatement of the writ, and this is Br. Err, 
awarded a good plea, by which the writ abates, if the judg- 8. C. 
ment is reverſed, becauſe this was not a good plea, the plaintiff ſhall _ 
be reſtored to his original, and ſhall not be enforced to a new ori- 
ginal. 9 H. 6. 38. b.) | 
(C2. So if an erroneous judgment be given upon a proceſs againſt the I formedog 
demandant, and it is after reverſed for error in the proceſs, the de- — 
mandant ſhall be reſtored to his original, and the tenant ſhall an- and writ of 


Ve it. : . error there. 
{wer to it. 21 Af, placito 17.] of wits. 


in B. R. and judgmnt reverſed, immediately upou this writ the tenant ſhall plead de novo, and ſhall 
anſwer upon the declaration there. Br. Error, pl. 142+ cites 1 H. 7. 12. and ſays that it is affirmed 
$ccordingly in the next caſe there, that the writ is revived, and that the tenant ſhall anſwer. 


[3- But 


- 


579 | Error. 
Br. Error, [3. But if an inſufficient plea in bar be adiudeed a go2d plea, and 


pl. 7. cites 


 H. 6. 38. the judgment after reverſed for this cauſe by writ of error, 
S.C. the demandant ſhall not be reſtored to the ſame original, 
® This is 9 H. * 9. 38. b.] : 


miſprinted 
for (6). In debt the defendant pleaded in bar, to which the plaintiff demurred. The plea was 


edjudged good j but upon error brought the bar was adjudged inſufficient. The Court at ficſt doubted 


what judgment ſhould be given; but at laſt it was awarded that the plaintiff ſhould recover his debt and 
damages. Le. 33. pl. 41. Hill. 28 Eliz. B. R. Taylor v. Moore. 


1 LA. But in this caſe he ſhall be reſtored 1% his adi. 
. 


* Os C5. In an e by an infant, if the tenant pleads in bar upon which 

21 Aff. pl. the Je is awarded at large to inquire of the circumſtance, becauſe 

18.22. 5. C. the plaintiff is an infant, and the ingre/t find for the plaintif without 
inguiring of the matters elleged in bar, by which the plaintiff hath 
judgment, and it is reverſed in a writ of error; the plaintiff at his 
election ſhall le reſtared ti his original, and ſo attach the tenant there- 
upon. 31 Aſſ. 22. adjudged.] 

Br. Error, (6. And the judgment ſhall be, that he ſhall have a new original at 

„ Ag. his electian. 31 Aſſ. 22. adjudged.] 


13. 22. 5. ts 


—— [. If the enant in an action makes default, and an in is caff 
Fol. 774. fer him, which doer not lie, and netwithflanding upon challenge 
thereof by the demandant, and prayer by him of ſeiſin of the land 
upon the default, ;udement ig given againſt the demandant for not 
counting that he ſpall take nothing by his writ, if he brings a writ of 
error and it zs reverſed for this cauſe, the pudgment ſhall be, that he 
ſhall recover ſeiſin of the land upon the default, becauſe the inferior 
court ought to have given this judgment. 21 E. 3. 46. 62. 

21 Afi. placito 17. adjudged.] | 
8. Such judgment ſhall be given in a writ of error as ought t 
have been given in the firſt court which erred, quod nota. Br. Error, 

pl. 64. cites 21 E. 3. 45. 


5800 | | 
Tete: (D. b) How Judgment ſhall be given «pon the Re- 


Jucgment 


(C,- verſal of the firft Judgment. 


e Fi. | bay an action upon the caſe, if the plaintiff being DELAuokr, 
3 mo declares, that whereas there was a ſuit in Bath between 
S. P. and the defendant and S. and iſſue thereupon was joined, and at the 
ſeems to be trial thereof in aula there the plaintiff was ſworn as a witneſs, 
— ot and ſhewed his oath, and after the defendant having communi- 
corcingly. cation with the wife of S. of the ſaid trial and oath, /aid zheſe 
_ — words of the plaintiff, your brother Delamere (innuendo the 
* plaintiff exiſtentem fratrem of the ſaid wife) tk a falſe cath 

againſi me in the hall (innuendo &c. ), I would not take ſuch an oath 

for all the wworld ; after not guilty pleaded, and a verilict for ile 

plaintiff, yet judgment being thers given againſt the plaintiff quod 


nibi 


Error. 


nhl capiat, &c. becauſe the declaration. is not good, Becauſſe it 1s 
not averred that the plaintiff was brother tu the wife of S. to whom 
the ſaid words were ſpoken, but only in the innuendo, which 15 not 
ſufficient ; though hrs ;udgment given there be reverſed in Banco 
Regis in a writ of error for the inſufficiency in the judgment, 
this being ideo conceſſum ef! lor cofuderatum eft, yet the court de 
B. R. ought to give the ſame judgment which ought t9 have been 
given at Bath, ſcilicet, quad querens nil capiat per billam. Hill. 
11 Car. B. R. between DELAMORE AND HESKINS adjudged. In- 
tratur Trin. 10 Car. Rot. goo.] | 2 
[2. In an action upon the caſe for words, if judgment be given 
againſt the plaintiff, that the words are not actionable, upon which 
the plaintiff brings a writ of error, and thereupon the firſt /udg- 
ment is reverſed becauſe the words are ationable ; the Court after 
reverſal of the firſt judgment owght te give judgment that the 
plaintiff ſhall recover, for this court ought to give the fame judg- 
ment that the firſt court might have done. Mich. 14 Car. 
B. R. between HEKINS anND CHELE adjudged, Intratur Hill. 
13 Car. Rot. 696.] ee, ; 
[3- In an ejeione ſirmæ, upon not guilty pleaded, iſſue is 
joined and a ſpecial verdict is found, and upon this verdict fjudg- 
ment given againſt the plaintiff ; and after the plaintiff brings a 
writ of error, and in this the judgment is reverſed, the plaintiff 
ſhall have judgment and recover his term, his declaration being 
good, and the law being for him upon the ſpecial verdict; for 
the court that reverſes the firſt judgment ought to give the ſame 
judgment which ought to have been given in the firſt ſuit. Mich. 
14 Car. B. R. between OMALCONRIE AND AYRES, adjudged in a 
writ of error upon a judgment in Ireland. Intratur Mich, 13 Car. 


R. 332.] . 


award execution. . C. cite} per Curiam, 2 Saund. 256, 257. Mich. 22 Car. 
Green v. Cole. Ibid. 319. S. P. and cites Roll's Abr. 774. 


4. F. brought zreſpaſs againſt R. in B. R. And hen demur rer 
upon plea of the defendant it was adjudged for the defendant. F. 
brought error in Cam. Scacc. and there the judgment in B. R. 
was reverſed, but no writ of inquiry of damages could be awarded out 
of the Exchequer * Chamber by the lat. 27 Eliz. cap. 8. And now 
F. ſues a writ of inquiry out of B. R. and well; for the firſt 
—_ being reverſed is not a bar. Noy, 129. Falder v. 

idge. 


530 


Cro. C. go. 
pl. 2. Ceely 
v. Hopkins. 
S. C. the 
firſt judg- 
ment was 
reverſed, 

and plaintiff 
recoveied, 


Cro.C. 5rr, 
512. pl. 6. 
Mulcarry v. 
Eyres, S. C. 
reſolved that 
there ſhould 
be a writ 
ditected to 
the chief 
juſtice in 
Ireland to 
reverſe the 
judgment, 
and com- 
manding 
him #0 

2. in caſe of 


Cro. J. 206. 
P:ich.6Jac, 
F.iidoe V. 
Rudge, S. C. 
adjudged, 
and that the 
plaintiff 
ſhould re- 
cover the 
damages 
found ; for 
though the 


tat. 27 Eliz. mentions only the returning the record, yet it muſt be intended, that all ſhall be done that 


iz neceflary in order thereto. Yelv. 74. 76, S. C. adjudged. 


5. Where the plaintiff brings error and the Court reverſe, they 
give a new judgment; otherwiſe where the defendant brings 
error. 1 Salk. 262, pl. 2. Mich. 4 W. & M. in B. R. Parker v. 

arris. | 

6. In replevin, if the judgment for the plaintiff be reverſed, ſuch 
new judgment mult be given as the Court ſhould have given 8 

which 


*[ 581] 
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which cannot be for the avowant, unleſs upon the merits of the 
avowry, and if that be naught, it muft only be nil cap. per billam, 
Comb. 398. Mich. 8 W. 3. B. R. Bret v. Bagill. | 

7. If in error a releafe is pleaded and found for the plaintiff, yet 
if there 1s no error, the Court cannot reverſe the judgment, and if 
the releaſe were found for the defendant, a different judgment muſt 
be given according as the error aſſigned is ſufficient or not; for if 
it is a good error the judgment muſt be, that the plaintiff be barred of 
his writ of error, and not that the judgment be affirmed ; if it be 
not a good error, the judgment be that the firſt judgment be af- 
firmed ; per Curiam. 2 Ld. Raym. Rep. 1005, 1006. Hill. 
2 Ann. B. R. in caſe of Carleton v. Mortagh. 


gere, (E. b) In what Caſes the wwbole Judgment ſhall b+ 


da toy reverſed, or only Part. 
_ Z 
Ii. IN a for medon de un» crafto de meſſuagio, & c. if the demandant 


recovers, and in a writ of error it is adjudged that a for medon 

does not lie of a craft, the judgment for the reſidue ſhall be reverſed 
Roll. Rep. alſo, becauſe the writ is not good, inaſmuch as there cannot be a 
Anon. S. C. god judgment upon a bad writ. Paich. 12 Jac. B. R. adjudged. ] 


adjudged. 
2 Bulſt. 214. Ellis v. Wallis, S. C. adjudged. ——S. C. cited All. 74. 


S. C. cited *[2, In an action of treſpaſs againſt three, if one dies pending the 


—_— writ, and yet judgment is given againſt all three, in a writ of error 
and denied upon this judgment the whole judgment ſhall be reverſed, becauſe 


the 5 E. 4. it is intire, though the writ by the death abates but againſt one. 


phat" © Trin. 14 Car. B. R. between ScUDaMORE AND SCRIVEN, Per 


cited Arg, Curiam, ſuch judgment reverſed. Intratur Mich. 13 Car. 


— * Rot. 507. ] 


Roll. Rep. [Z. If A. brings an action upon the caſe againſt B. for words, 


mf 5 and alſo for that be cauſed him to be indicted, upen which indiftment he 
Judged. — Was acquitted, and all this is found by verdict, and damages ſeverally 


Cro. J. 343- given for them; but intire c:/ls, and one intire judgment given for all, 
3 C. ſcilicet, ideo conſideratum eſt quod querens recuperet damna & cu- 
——Hob.6. Hagia in forma prædicta aſſeſa, & c. and in a writ of error it is ad- 


— Judged the action does not lie for the words, the judgment ſhall be re- 
Miles. . verſed only for the words, and damages for“ them, and hall ſtand 


acob, S. C. . 
5 for the reſidue, and the coſts ſhall ſtard intirely. Paſch. 12 Jac. 


men: for the My Reports between + Jacos axp MiLLs, in Camera Scaccarii 
00% axis adjudged. Same caſe Hobart's Rep. 8.] 


with the damages, was affirmed alſo for all the coſts, becauſe there was juſt cauſe of ſuit, which war- 
ranted the coſts, though part of the ſuit was without cauſe. All. 75. is a nota, that Hoddeidon 
Prothonotary told the reporter, that the c- ſe of Miles v. Jacob in Hobart was not law. 

+ This caſe denied, and a rule laid down, that where the judgment is part by the common law, and 
part by the ſtatute, it may be reverſed in part; for that which is a judgment at common law will 
remain a judgment, and be complete without the other. 1 Salk. 24. Cutting v. Williams, — 
11 Mod. 25. pl. 2. S. C. and the Court denied the authority of Miles v. Jacob in Hobart, 6. for 2 
judgment intire cannot be reverſed in part. 2 Ld. Raym. Rep. 825. in caſe of Williams v. Cut- 
ting, and Holt Ch. J. ſaid, that the caſe of Jacob and Miles in Hob. and Mo. 728, Raymer v. 
GrimRfqg, were not lupported by any ſubſcquent authority, 

3824 [4. If 


Error. 


CA. If A. brings an action upon the ca, againſt B. he tavs pro- 
miſes, and declares that he ſold certain tall9w to the defendant, and 
upon this the defendant aſſumed to pay fo much as it avas avorth, and 
that he alſo at anther day ſold other tallow, and the defendant made 
ſuch promiſe for it, if the defendant pleads, that after the firſt aſſump- 
ſit, the defendant [dtisfied the plaintiff for the ſaid firſt tallow fold ta 
him, upon which iſſue tteken ; wad as to the other promiſe, the de- 
fendant pleads non afſumpfit, upon vieh they are at ifſue alſo, and 
the jury find as to both iſſues, that the tefendant aſſumed and promiſed 
modo & forma prout', &c. and aſſeſs ſeveral damages, and thereupon 
judgment is given for the whole for the plaintiff ; in this caſe, though 
there were ſeveral damages taxed, and the plaintiff might have re- 
linquiſhed his damages for the firſt, which was not well found, 
and took judgment for the ſecond, which was well found; yet 
when one judgment is given for both, the judgment is erroneous. 
Paſch, 8 Car. B. R. between CRETALL AND MuRFIELD, adjudg- 
ed in a writ of error upon a judgment in Canterbury. Intratur 
Hill. 6 Car. B. R. Rot. 1128.] 

[5. If a fine be levied of land, of which part is guildable, and 
fart is ancient demeſne, and as to that which is ancient demeſne, the 
fine 15 reverſed by writ of diſceit, yet the fine hall ftand for the re- 
due; for a mark {hall be made on the fine, in the nature of a 
cancelling of that which is ancient demeſne only. 17 H. 7. 


Kelloway, 43-] 


thid in the new notes there (a), cites 7 H. 4. 44.—8. P. Arg. Cro. E. 469. (dis). 
per Curiam, obiter. Jo. 374. pl. 11. Mich. 11 Car. B. R. 


[6. In an action of debt upon a bill, and upon a contract upon an 
emiſſet, if the defendant pleads non ęſt factum as to the bill, and nil de- 
| bet as to the contract, and both are found by verdict 2 defend- 

ant, and judgment againſt the defendant quod capiatur for denying 
his deed ; and it is not alſo quod fit in miſericordia as tagthe contract, 
as it ought to be, and intire damages given; and a whe of error is 
brought for this, the whole judgment ſhall be reverſed, ſcilicet, 
as well the judgment upon the bill, as for the contract. Trin. 
11 Car. B. R. between ELTONHEAD AND DEEREMAN reſolved, 
and a like judgment given in the Marſhalſea reverſed accordingly. 
Intratur Hill. 10 Rot. 876.) | 
[7. In a writ of dower if the plaintiff recovers by default, and up- 
on this a writ is awarded to the ſheriff or bailiff, where the re- 
covery is 7 deliver to the plaintiff tertiam partem per metas, and to 
inquire of the value of the year, and how much time is paſt after the 
firſt demand ef doxeer, and what damages ſbe hath ſuſtained ; and up- 
on this the ſheriff or bailiff returns, that he had delivered the third 
part of the lands, and the value found by the jury to 3ol. + per ann. 
and that tauo years are paſt after the finſt demand, and damages 50 l. 
and thereupon judgment is given accordingly, to hold in ſeveralty the 
faid third part, and to recover the ſaid damages. In this cafe, though 
the judgment is not good as to the damages, inaſmuch as it is not 
averred that the huſband of the plaintiff died ſeiſed (as the uſe is), nor 


is it /o found by the jury, ner was it lo commanded by the aorit to be 
| mquired, 
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F. N. B. 92, 
(P). S. b. 

and the Eng- 
liſh editions 
cite 21 E. 

29. 5 E. 4. 

6. 17 E. 3. 

31. Diſceit, 
37. and 


——, P. 


S, 8 cited 
by Roll. 
All. 74. 
Trin. 24 
Car. B. R. 
—8. C. 
cited by 
Roll J. 


Sty. 125. 


* Fol. 776. 
— 


Sty. 290. 
Trin. 1651. 
38. P. cited 
by Roll Ch. 
1. to have 
en adjudg. 
ed accord - 
ingly.— 
S. C. cited 
by Roll. 
All. 75. as 
adjudged. —- 
See (B. a) 


pl. 1.— 


And ſec 
(M. c) pl. 
9. S. C. 


tl. 583 7 


Error. 


inquired, by which the judgment as to this is erroneous, yet it 
ſhall be reverſed only as to this, and thall ſtand as to the recovery 
of the third part of the land. Trin. 13 Car. B. R. between Tix 
AanD ADKINS, adjudged per Curiam in a writ of error, upon ſuch 
a judgment given in Irs Wich. Intratur Hill. 12 Car. B. R. 
Rot. 759. | 
8. Co. 5. Srrcor's Ca8E, 58. b. 59. adjudged in a quare iu 
edit, the judgment t have a writ to the biſhop, being the judgment 
at the common law, /hall not be rever/ed in a writ of error, though 
the judgment given by the ſtatute of W. 2. for the damages be exrone- 
ous and rever/ed.” | 
* Cro. 299. [. In a writ of error upon a judgment in reſpaſs againſt ſeve- 
== me ral, if the judgment be erroneous becauſe one of the defendants auas 
ed for the within age, and appeared by attorney, the judgment ſhall be reverſed 
plaintiffs if in toto againſt all. Paich. 9 Jac. B. R. Rot. 302. between 
the jo 21 BIRD axp BIRD. Contra ORS Ax D His Wire in treſpaſs 
ment being quare clauſum fregit & herbam conſumpſit.] 


intire for da- 

mages againſt both, it ſhall not be reverſ-d for one only, but for both, and for this was vouched, that 
In ejectment in Cheſter this very term error was brought by two for the nonage of one, and rule was 
given for reverſal thereof, but the Court taid, they did not remember any ſuch rule given, and that 
they would well adviſe thereof, and cited 20 E. 4. 7. 28 H. 6. 9. 14 Af. 8. — 8. C. cited and 
S. P. adjudged, All. 74, 75. Trin. 24 Car. B. R. in cafe of Oates v. Aylett. Sty. 121. Ay- 
lett v. Oates, S. C. adjornatur. Ibid. 12 5. S. C. & S. F. adjudged. S. C. cited Ld. Raym. 
- Rep. 6c0. S. P. by Roll Ch. J. Sty. 406. Hill. 1654. Anon. — Error of a judgment in 
ejectione firmz, becauſe there were two defendants, and one of them was within age and appeared by 
attorney where it ought to have been by gurrdian, and damages and coſts were given intire; adjudged 
error, and the judgment reverſed againſt both. Cro. J. 303. pl. 3+ Trin. 10 Jac, B. R. King v. 
Marborough.— 5. C. cited Ld. Raym. Rep. 6c0. 


Sty. 254. LI o. If an action be brought againſt A. as a feme ſole, where ſhe is 
pv covert baron, and againſt B. and C. and they all plead to iſſue, and 
writ of error A. as a feme ſole, and after judgment is given againſt them all ac- 
brought by cordingly, in this caſe the baron of A. with A., B., and C. may jan it 
1 error, and afſign for error the coverture of A. and thereupon the 
jornatur.— judgment ſhall be reverſed for all, becauſe it is intire. Trin. 1651. 
= 8 between HayYwakD AND WILLIAus adjudged. Intratur H. 1649. 
— Sore : Rot. 824.] 
Rated as of a fine brought by the baron and feme, without joining with the others, and S. P. does not 
appear. f | 
Cro.E. 8066. [II. In an action of account, if judgment be given quod computer, 
1 and after auditors are aſſigned, and upon his account judgment is 
there was given againſt him alſo, and damages and cls, and after a writ of 
terror error is brought upon both judgments, and thereupon the 4% 
-» ; "kg ud is only erroneous. In this caſe the laſt judgment only ſhall - 
ment it was be reverſed, and not the firit judgment, but this ſhall ſtand in 
1 force, for theſe are two diſtinct judgments and perfect, for the firſt 
lite. judgment is ideo conſideratum eſt quod computet & defendens in 
Wimams, miſericordia. Hill. 43 El. B. R. between WILLIAMMSs AND WHITE 


—_— in a writ of error upon a judgment in Briſtol, adjudged. ] 


fully appear. S. C. cited by Roll Ch. J. Sty. 290. Trin. 1651» 


C 584 J 2. If a judgment be given again/? executors in an action of delt, 
and after a ſeire facias a Judgment 17 given againſt them to have execu- 
11 


2 lion 


3 


Error. | 584 


tion of their proper g99Gs, and a writ of error is brought upon both 
judgments, in this caſe, it e ii judgment be god, and the lo 
erroneous, the laſt judgment only ſhall be reverſed, and the firſt 
judgment ſhall ſtand. Co. 5. PETrireR, 32. adjudged as is 
ſeems; but it is ut alleged that the wwril of error was upon both judg- 
ments, but only in redditione execution...) 

13. The counteſs of Kent was en/wwed in Chancery by the Ting, S. C. cited 
and among other things there was Ai a rent reſerved by patent to * _ 3 
the king and his ſucceſſins upon grant of a fair ts the prior of B. and his 1157 = 
ſucceſſors ; upon which aſtivnment ſhe brought a ſci. fa. in the Ex- 14 E. 3. 
chequer, and there had pudgment 7 recover the rent, and the arrear- es K ho es: 
ages and damages: whereupon error was brought in Cam. Scace. by Ga 
and the pudgment reverſed as te the rent and damages ; becauſe ſhe in the ar- 
could not have judgment ot the rent being the king's inhericance, — 
nor of the damages in the ſci. fa. but as to the arrearages the cafe. : 
judgment was athrmed, becauſc it was her right to have it, and as 
to this the was privileged to tue in the Exchequer, Mo. 565. 
pl. 11. cites 14 E. 3. The Counteſs of Kent's cafe, 

14. If a fine avas good before the proclamations, and the proclamations 
were ill, and erroneouſly made, this hi nt take away the force of 
the fine which was good before the proclamations ;z and adjudged 
that the proclamations fhall be reverſed, and the fine fland in force. 

Pl. C. 266. a. Mich. 4 & 5 Eliz. B. R. Fyſhe v. Brocket. | 

15. In caſe, error was aſſigned that the damages were afſefſed in- Cro.F. $69. 
tirely for divers things which avould ſupport an actin, ſome of them be- _ A, 
ing uncertainly and inſufficiently alleged for he preſcribed to have judgment 
omnia bona forisfacta, which could not be without charter, alſo reveried. 
to have de fugatione quicquid accidere potht, which was alfo un- 
certain, fo that when damages for thoſe things intirely are aſſeſſed 
with other things, and judgment given, the judgment is er- 
roneous; and for that cauſe tlie judgment was revericd. 

Mo. 706, 707. pl. 987. Paſch. 33 Eliz. B. R. and 36 Eliz. B. R. 
Berkley v. Pembroke. 

16. A writ of error is quaſi a commiſhon, and may reverſe for 
part and ajfirm for part, and is not abateable, becauſe the hae is 
good for part. Mo. 366. pl. 499. Patch. 23 and Mich. 36 & 

37 Eliz. in caſe of Barton v. Lever. 

17. Error was aſſigned of a judgment in C. B. that the ation Eight de- 
was brought againfl three perſons, one of <eham was within age, and — hg 
that they all appeared by attorney, whereas he within age ſhould — by > 
have appeared by guardian, and fo the judgment being joint was torney, 
crroncous againſt all; and Roll Ch. J. was of the fame opinion, * 
and fo it was reverſed. Sty. 430. Hill. 1653. Docking v. Symons. and judg- 

ment was 
viven for the plaintiff; but on error brought the jud ment was reverſed againſt all. Lev. 294. Trin. 
22 Car, 2, R. Grell v. Richuds. 


19, Error to reverſe a judenzent given in an inferior court where 2 Keb. 505. 
an aſſumpſit was brought, and re plaintiff declared upon three ſeve= lag Ch. J. 
ral promiſes, and the jury found bus for biin, and the ether non af= laid, that 
Sunpfit ; and juidgment 4s given for the t7vs, that he ſhould reco- the Jn 
ver, but 1 judgment for the third, -that he mould be amerced pro — ab 
Vol. IX. X falſo Ivifden in- 


eK * 


r Error. 


c: ded _ ſalſo clamore, or that the defendant eat inde fine die; and for this 
072, — id. 2s ® ry y . 0 
. ca. cauſe error was aſſigned, The Court ſaid, the judgment was al. 
* 1 A — * Pa * K C 8 ; 
S. C. Judz- together imperfect; and ſo were inclined to reverſe it, but gave 


ment reverl- further time. Vent. 39, 40. Trin. 21 Car. 2. Gregory v. Lades. 
ed, nil, &. 8 


11 | | 
FX5 (F. b) Val Judgment ſhall be revered by conſe 


nd quence, by the Reverſal of others. 


* 

oo 
1 

— 
1 
oy 
(2 
= 

„ 


1 E. R a FOCIVErYy il: refifſer in, 1 7 the fir? 77 nag ment be 7. 
3 vH the judgment upon the rediſſeihn ſhall be reverſed 
Errer, alſo. 43 E. 3. 3. Co. 8. Doctor Drury, 143. 11 H. 6. 17.) 


ites 4 E. 4+ 23 


+} Br. Error, [ 2. $ if a man recovers 77 debt upon a judgment, if = ſirſt 


I. 23. cite 
-— Hog judgment be reveried, the ſecond judgment ihall alſo. +43 E. 3. 3. 


Per Dode- II H. 6. 17 b.] 
ridge, the | 

reve ſol of the ſiiſt does not reverſe the ſecond, but defeats it fo, that the plaintiff ſhall not have any 
fruit by it, but it ought to de intended upon both in the ſame court; but if in divers courts, the ſecond 
Judgment ought to be avoided by 1 lea, or audita querela. Palm, 187, 188. Trin. 1) Jac. B. R. in 
caſe of Apſl:y v. Cere.— And by Cham beilain J. if one has judgment in C. B. tor debt, and 
brings debt upon this judgment, as he may in B. R. and has judgment here; yet if the firſt judgment 
be reverſed, it has been adiudged, that the ſecond judgment ſhall be reveried alſo. Palm. 303. Mich. 
a Jac. B. R. in caſe of Aplley v. Geve, in an audita querela brought by the plaintiff.—— Sid. 253. 
pl. 2. Paſch. 17 Car. 2. in Cam. Scacc. it was doubted that it could not be remedicd in Cam. Scacc. 
but that the party ought to move in B. R. for an audita querela, and ſo to be relieved. But they took 
tUme to adviſe whether the judgment in B. R. be not by the ficit reverſal iplo facto void. | 


3. Ss by reverſal of the original judgment, the cutlazury de- 
nding thereupon ſhail alto be revericd. 1 11 H. 4: 6. b. 


7H. 6. 44. 
Fitzh. 


Error, pl. 13. Cites S. C. Dr. Error, pl. 7c. cites S. C. 


3 Error, [4. But by the reverſal of the outlazory the criginal judgment ſlali 
<4 dies not be revs ried. 7 H. 6. 44. b.] 


1 
Br. Error, (5. If a man recovers in an annuity and in a ſeire fe wias ther eulen 


2 45. Cites 
1 H. 4. 4, afterwards, and the Judgynent upon the ſcire facias is after affirmed in 


4. S. C. a win of error, yet it the firſt judgment of the annuity be reverſed, 


"lenge the other ſhall be alſv. 11 U. 4. 48.] 
rror, pl. 


67. cites 11 H. 4. (nd the cafe i5 continued at fl. 47. b. 48. a. pl. 22] ———Jenk. 73, 74- 
pl. 40. S. C. For the principal jutgment in the annuity being rererſ:d, all that depends upon it falls 
to the ground. Sub ato fundamento cadit opus. Poe Judges in E. R. by reverſing this Judgment ex 
ebI'quo reverſe the ſaid judgment in C. B. upon the tire taCias, ard alſo their own judgment in error 
-S. P. Er. Error, pl. 170. Clies 13 E. 4. 4. 


up ths ſaid lire fac;a; * 


FG, If a man recovers * an criginal, and hath another judg- 
ment in a fcire jacias, if the ſirſt judgment be reverted, the other 
or be allo reveried. Co. &. Docrorx Drver, 143.) 

If a man vecovers in a gta impedit, and hath a writ to the 
b; ws in a quare mm adnijit, and alter the pudgment in the quare ime 


tee "#1 FE verſed, the ud ment 11 tl] ic Cure 1011 admit mall be 
6 . 4.10 


* | | Error. | 585 
alſo reverſed by this, though this was for the contempt to the king. 
26 E. 3. 75. b.)] 


[8. If a judgment be given in an inferior court againſt A. and after Br. Error, 
another judgment againſt B. his pledge there, and N. upon this is l 2 
taken in execution upon the judgment; and after the principal judeg- _ 
ment is reverſed in a writ of error, a ſpecial writ may be awarded [ 586] 
to deliver him, becauſe it appears by the record that he was 
pledge. 1 H. 7. 12. b. adjudged.] 

(o. If the demandant recovers againſt the tenant, and the tenant 
againſt the vouchee, if the heir of the wvouchee reverſes the judgment 
of the value, becauſe the wauchee was dead at the judgment rendered, 
this thall reverſe the judgment againſt the tenant alſo. Quzre, 

18 E. 3. 38.] 

Pro. If the principal be outlawed of felony, and the acceſſory at- 
tainted and executed; and after the principal reverſes the outlawry,; 
and is indifted and found not guilty of the felony ; by this reverſal 
and acquittal the attainder againſt the acceſſory is annihilated, for his 
heir may have a mortdanceſtor it ſeems, becauſe he hath no re- 
medy by writ of error or otherwiſe to reverſe it, for this depends 
upon the principal. Tempore E. 1. Mortdanceſtor, 46. Co. g. 
LorD SANCHAR, 119. b.] | 

11. A man may defeat two records by one and the ſame writ 
of error, for if a man recovers in afſiſe, and after recovers by redi/- 
/ciſin, and brings writ of error of the judgment in the aſſiſe, and 
reverſes it, by this the other recovery is reverted alſo. Br. Error, 
pl. 23. cites 43 E. 3. 3. per Finch. 

12. $ where a man recovers damages in aj? cr other adtian, 
and brings debt of the damages recovered, and recovers, and after the 
Vrſt judgment is reverſed by error, there by this the laſt judgment is 
reverſed alſo, though it be upon two originals ; for the one de- 
pends upon the other. Ibid. Per Finch. quod non negatur. 

13. B. brought writ of error againſt I. vhs vouched te warranty Br. Attaint, 
T. and the weucher counter-pleaded, and paſſed for the demandant, and Pl. 125+ 
he recovered, and the wouchee brought writ of error, ard had ſcire ws 3 
facias returnable now, at which day the tenant vrought anther 4writ cf Voucher, 
error of the ſame judgment, and afligned error, and prayed ſeire fa- B. 8 
cias and had it; notwithitanding that the vouckee had brought 9 
writ of error, and this for doubt that the vouchee was faintly pro- 
ſecuted, and yet by the reverſal by the one, the other thall be re- 
ſtored; and it was held there that the vouchee ſhall aſſign error 
between the demandant and the tenant, and ſo may the tecond 
vouchee do. Br. Error, pl. 39. cites 8 II. 4. 3. | 

14. And that if he in reverſion rever/es judgment by error, the te- 
nant for life ſhall be re{tored, Ibid. 

15. And if tenant by reſceit reverſes judgment by error, the te- 
nant for life ſhall be reſtored. Ibid. | 

16. If error be in the original, then as tl the proceſs of outlaw- 
ry as the eriginal ſhall be reverted. Br. Error, pl. 47. cites 


II II. 4.6, Per Gaſcoine and Huls. 


X x 2 17. II 


586 


S. P. Br. 
Error, pt 
193. cites 
6-E. 4 0, 
10. And 


Error. 


17. If che firit judgment be reverſed the execution depending 1 
en it is defeated eo facto. Br. Error, pl. 70. cites 7 H. 6. 44. Per 
Halt. Weſtburie, and Paſton. | 


tht by the teverſal of a je the red ſſe in and tbe execution upon it 15 alſo reverl. d. 


5877 


18. If the outlawry be reverſed by writ of error, yet the firf 
judgment remains for the party ; per Cheiney, which Brooke favs 
ſeems to be law. Br. Error, pl. 50. cites 7 H. 6. 44. : 

19. In audita querela it was agreed, that by rever/ins of the fig 
grudgment by error, tre execntizu upon it is alſo reverſed. Br. Error, 
Pl. 193. cites 6 E. 4. 9, 10. - 

O. And by the reverfal f A the rediſſeiſiu and the execution 
rpon it is alſo reverſed, Ibid. | | 

21. In deccit it was admitted clearly, that in writ of error the 
plaintiff ihall recover the lard and the ifſues and profits incurred in 
the meſne time, quod neta, and it was doubted if fo in deceit. 
Br. Error, pl. 174. cites! 18 E. 4 11. | | 

22. Where error is in the prdgment in writ of debt, and anther 
error is in the outluzory upgn capias ad fatisfaciendum and exigent up- 
on it, a 2erit of error thall not ſerve to reverſe both judgments; 
per Huſſey; but Fairfax contra; and that 11 II. 4. 4. in edi 
a man was 97/arved for the damages, and both judgments were re- 
verſed by one and the fame writ of error, and the principal caſe 
was that the writ of error was brought de redlilitiane pudicii in Writ 
of debt, and-in promulgatien of the outlawwry in it, and fo fee that 
vrt ot crror lies as well of error in the outlawry as in the exccu- 
tion upon it; for this outlawry was upon the capias ad ſatisfaci— 
endum, and exigent for the execution atter the judgment, Br. Er- 
ror, pl. 150. cites 8 II. 7. 9, 10. 

2% A g ei deforceat is brought in Wales, and proſecuted in 
the nature of a writ of right, according to the courſe there; by 
force of the ſtatute of 12 l. 1. The tenant joins the miſe upon the 
mere rieht, and atterwards muves ufanlt ; and without a petit cape 
awarded, judgment final ig given againſt kim ; the tenant brings a 
writ of right againſt the demandant, who had judgment ut ſupra 
and execution; he pleads the firft prdgment in bar; and judement is 
given that it is a gd bar ; the plaintiff, who was the tenant againſt 
avhom the firſt judgment was given, brings a writ of error upon this 
taſi judgment ; and aſſigns for error, that a petit cape was not awvard- 
ed before the firſt judgment ; non allocatur ; the firſt judgment was 
affirmed ; for although it be erroneous, yet it is in force until it 
be reverſed; and this writ of error is not to reverſe the firſt judg- 
ment, but the ſecond judgment; the ſecond judgment was al- 
firmed in error. A writ of exror thould have been brought to re- 
rerſe the firſt judgment, and if it had bcen reverſed, yet it had 
not reverſed the ſecond judgment; for the ſecond judgment was col- 
lateral and independant, and it is executed. Jenk. 259. pl. 56. 
cites 5 Rep. 85. b. 38 Eliz. Penryn's caſe. 

24. A plaintiff in debt recovers and has execution, and the ſheriff 
ſuffers the diſendaut to eſcape. The plaintiff recovers againſt the ſbe— 


ri, 


Error. 


rif, and afterwards the judgment fer the original debt is reverſed, 
yet the judgment againſt the ſheriff is not reverſed. Jenk, 259, 
pl. 56. 

25. $5 awhere a defendant is taken in execution on a judgment upon 
a recognizance, and the theriff ſuffers him to eſcape. Jenk. 259. 
pl. 56. | 

26. But zr here the latter judgment depends upon the former, as re- 
diſſeiſin upon an afhiſe or a ſci. fac. to execute a judgment in debt, 
it is otherwiſe. Jenk. 259. pl. 56. 

27. A judgment was given in dgwver for the demandant, and an- 
other judgment that fhe all recover her damages, and this ſecond 
judgment for the damages Tas reverſed by a writ of error, becauſe 
ſhe did nat aver that her huſband died feiſed, in which cafe the is to 
have no damages; yet the hirit judgment for the dower ſtood un- 
reverſed. Sty. 290. Trin. 165 1. Spittlehouſe v. Farmery. 


(G. b) In what Caſes collateral Things ſhall be re- L588 
verſed by Reverſal of others. 


Things executed. 


DI. J* the conuſee of a ſtatute recovers in detinue by erroncous judg- Br. Error, 
ment againſt the garnifhee, and ſues execution ; if the garniſbee A 66, cites 
in a writ of error rever/es the judgment given in the detinue, yet the ye 
execution is nat reverſed (*) by this, becauſe it is a collateral thing + Pol. 778. 
executed, 7 H. 6. 42. Co. 8. Docror DRURY, 142. b. he 
: C. Cite 


8 Rep. 142. b. 143. b. cites S. C. 


5 Rep. 90. b. in Hoe's caſe, per Curiam, 

2. A. in execution for debt on erroneous judgment eſcapes, wok 
debt is brought againſt the ſheriff on the eſcape, and plaintiff has judg- 2. 
ment and execution ; afterwards the jirft judgment 1s reverſed, yet B. R. pet 
the judgment againſt the ſheriff, upon this collateral matter being Co 
executed, lands goed. 8 Rep. 142, b. Paſch. 8 Jac. in Drury's gc..." 
caſe, cites 7 H. 6. 42. a. 

3. If a man is tried frank in treſpaſs to the damage 10 1, and the 
dejendant brings a aurit of error or attaint, and pending this the plane 
tiff brings debt on the recovery of the 10 J. and recovers, no proteſla- 
ion being taken of the willeinage, the firſt judgment is reverſed by er- 
ror or attuint, the deſcendant ſhall not be eſtopped of the villeinage 
by the recovery in the action of debt; for by the reverſal of the firſt 
e119 all that depended upon it is reverſed. Br. Eitoppe!, pl. 197. 
cites 18 E. 4. 6. | 

4. If one to whom another is indebted be ut/awwed, and the 
debtor pays the money to the queen, and afterwards the ovutlarory 15 re- 
verſed; now the creditor ſhall recover the debt againſt him. 
5 Rep. 90. b. cites 7 E. 4. 2. i = 

5. 90 if the goods of an outlawed perſon are ſold by the /her:f upon 
a capias utlagatum, &c. and after the or//arvry 1s reverſed by ⁊ur 7 
of <rra, the defendant thall have reſtitution of his goods, but if 


AX 3 | tlie 


the ſheriff by force of a fer; fac. ſells goods, and after the judge 


ment is reverſed in writ of error, the defendant thall not have re- 
ſtitution of his goods, but the value of them that they were ſold 
for. And there are two rens of this diverſity, 1ſt, That if the 
ſale of the therift by force of a fi. fa. ſhall be avoided by the ſub— 
ſequent reverſal of the judgment, no one will buy, and conſe— 
quently no execution will be made. a2dly, In the caſe of fi. fa. 
the ſheriff is compellable to levy the debt of the goods of the de- 
fendant, and therefore there is great reaſon that it ſhall ſtand ; but 
in the cate of cap. utlag. the ſlieriſf or eſcheator is not compellable 
to ſell them, but may keep ti m to the king's uſe, 5 Rep. yo. b. 
Trin. 42 Eliz. in Scacc. in Hoe's cafe. 

6. Recompence in value upon voucher ence lawfully executed ſhall 
not be diveſted, though the 27e of the dermandart to the land, which 
he recovers, be afterwards difaffirmed and evicted, 5 Rep. 90. b. 
91. a. Cites 3 E. 3.51. 


£305 3 
pl 2 inthe (H. b) Judgment. Reſtitution. 
BY. ze 
ſx 7 N an , if the tenant laſes by verdi?, he ſhall be refrred 
ta the lands, if it be reveried in a writ of error. 8 H. 6. 2.J 
{2 Sit the tenant in an aſſiſe loſes by verdict, he ſhall be re- 
ſtored 10 the meſne I ie, if it be reverſed in a writ of error. 
8 H. 6. 2. 
(3. Sz it the tenant loſes in a writ of entry, ſur diſſciſin, and 
after it is reverſed for error, he ſhall be reſtored to the mean iſtues. 
Contra 1 E. 3. 22. but quzre.] | 
4. Where an errenexs recovery is had againſt tenant for life, he 
in reverton and the tenant ſhall have ſeveral writs of error, and 
judgment for one of them, and execution ſhall reveſt their eſtates, 
Jenk. G9. pl. 31. cites 9 R. 2. Error. 
Br. Error, 5. By reverſal of the judgment by the vouchee, him in reverſion, 
- Sant by reſceipt, & e. by error, or attaint, the tertenant fhall be re- 


ſired. Br. Reſtitution, pl. 6. cites 8 H. 4. 3. | 


S. P. re- 6. Upon a ,. fa. the ſheriff eld a term for years, by virtu 
3 cf the writ venditioni exponas, and paid the money in court to 
$ Rep. 6. tie plaintiff; afterwards the _—_— was reverſed for error. 
b. i:in-7 The queſtion was, if the term ſhould be reſtored or only the 
Jace ©: 3» money ? Manwood, Dyer, and Wray, thought the defendant 
the tzud 4 7 2 p 

refulurioa Thould not be reſtored to the term (it being lawfully ſold in de- 
| ee fault of the party), but that he ſhould have only the money for 
131 Ny $ 


Sud. d. Winch it was fold. D. 363. pl. 24. Trin. 20 Eliz. Anon. 


355. Marg. fl. 24. cites it as 2djudged accordingly 26 Eliz. But if the term be extended wpon an 
elegit, ard ud ment reveried for error, the terror ſhall be reſtored to the ſame term, and not to the 
vaiug of lie Paick. 17 Jac. B. K. Bathurſt's cafe, | 


7. If an erroneous judgment be reverſed, as to the mean profits, 
it fool have relation until the time of the firſt judgment given, for it 
1s to fayour juſtice, and to advance the right of him who hath 
v-10ng by the erroncous judgment3<but if any ſtranger hath _ 

a tri 


Error. 


a treſpaſs upon the land in the mean time, he ⁊uſs recovereth, after the 
reverſal, ſhall have an actian of treſpaſs, and if the defendant pleads 
that there is no ſuch record, the plaintiff ſhall thew the ſpecial 
matter, and ſhall maintain his action, for as he is to anſwer the 
mean profits to the perſon who hath judgment of reſtitution, ſo 
the law gives him a remedy againſt all treſpaſſes in the interim. 
13 Rep. 2. Hill. 27 Eliz. in Canc. Anon. 

8. An attaint was brought in C. B. of a verdit in B. R. if exe- 
cution had been axvarded in C. B. and the verdif? had been afterwards 
diſaffrmed, the court of C. B. might have awarded a writ of reſti- 
tution, though if the verdict had been affirmed they could not 
have awarded execution, becauſe they had only tenorem recordi. 
Cro. Eliz. 371, 372. pl. 10. Hill. 37 Elia. B. K HR 
Allen. | 

9. A term of years appraiſed by a jury upon an elegit to an 
1091. and delivered in execution to the plaintiff himſelf at the ſame 
value, was denied per tot. Cur. to be reſtored, though the ſur- 
mite of the ſci. fa. was that the plaintiff had levied the 1001: of 
the profits of the land demiſed; but if at the time of appraiſement 
and before the delivery, he had tendered the 1001. en pats, or after 
in ctr, he thould have *audita querela. Mo. 873. pl. 1216. Hill. 
11 Jac. C. B. Comyn v. Branalyn. 


greater value. N. Ch. R. 143. Gaſcoign v. Sturt. 
reſt tution was granted, but otherwile in cate of a franger. 
tham's caſe and Worrel's caſe. 
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*[ 599] 
A term 

ſold to J. S. 
in truſt for 
the plaintiſf, 
was decreed 
to be re- 
conveycd, 
the term 
being al- 
leged to 

be of much 


Where the ſale was to the party himſelf, 
Yelv. 180. Gocdier v. Inct, cites Robo- 


It is no more than a bare delivery in [pccie, and fo ought to attend the fate of the execution, and 


Yelv. 80. S. C. 


if that be reverted to be reſtored in ſpecie again. 


Il he dif-rence is between 


the tale and delivery upon ergit te the party bimjelf, and a jale ts @ firanger apen a fi. fas For the 
fi. fa. gives authority to the therift to ſell, and bring the money into court, and to thall not be reſtored 


on reverſal of the execution, becaule the ſtranger comes to it duly by act in law. 


But the ſale and 


delivery of the leaſe to the party himſelt upon an elegit is no ſale by force of the writ delivered in 


extent, which being teverſed the party ſhall be reſtored to the term itlelf, Cro. J. 246, 


Ince. S. C. 


19. Dcht was brought by A. as adminifrater where he auas ex- 
ecutzr, and 821. recovered; if the money is levied, A. may well 
retain it; per Doderidge. Cro. J. 394. pl. 6. Hill. 13 Jac. B. R. 
Slingſby v. Lambert. 

11. A judgment was reverſed, and a 2. reflitution awarded 
to inquire what were the profits of the land a tempare judicii predicts, 
which was wrong, for it eught te be what profits, &c. the plaintiff 
had taken cler judicit, and thereupon a new writ of reſtitution was 
awarded, and upon the return thereof an exception was taken to 
the writ, that it ought to be what profits he had taken after the 
execution ſued, but adjudged that the writ was good, becauſe 
upon the reverſal of the judgment the defendant is 72 be reſtored to 
all that he had loft, and what the plaintiff in the judgment had 
taken by colour thereof after the judgment. Cro. J. 698. pl. 5. 
Mich. 22 Jac. B. R. Sympſon v. Juxon. 


he ought to have a fpecial ſci. fac. in ſuch caſe, and the former writ was quaſhed, and a 
If writ of reſtitution upon erroneous judgment reverſed be of protits taken 4 Auguit 


awarded, 


Goodyer v. 


Palm. 324, 
S. C. the 
defehdant 
ought not 
to be an {were 
ed for pro- 
fits from the 
time of the 
firit judge 
ment, be- 
cauſe no 
exscution 
was had a- 
Sainit luta 
till a year 
after, but 
ſpecial writ 


(the day when the firit judgment was given), it is ili, but it ought co be 7170, or orcaſiine ſudiui; tor 


if he received the profits by any other way, thoſe haft not be teſtored. 
22 ſic. B. R. Simmonds's cue, and frems to de S. C. 


RX x 4 


2 Roll, Rep. 475. Mich. 


12. Re/?1tution 
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12. Reſliiution is of du ty, but re-reffitution is of grace ; per Twit 
den and Kelyn g juſtices Raym. 85. Mich. 15 Car. B. R. The 
King v. Gurgets, on judgm ent of forcible entry. 

12. In cafe judgment be reverſed on a writ of error, a ſci. fa. lies 
on fuggeſtion of a payment of the »:5 5 by the firſt 
jud igment, and upon 2 nihils returned then reſtitution hes, and a 
writ of execution, though the party blaintiſt in the firit action 
knows nothing of the matter, and the caſe of Werks v. Lox in 


the Court was agreed to be fo. 2 Show. 210. pl. 217. Trin. 
34 Car. 2. B. R. = & 2414 . . 
Show. 26. 14. Writ of . N lies not againſt any that are 117 parties to 


5. Jer. che record. 2 Salk. 587. pl. 1. Trin. 3 W. & M. in by R. The 


J. and thu King and Queen v. Leal 

1 it did it 

mutt de by ſcire facias, and that ſo it was in 1 Cro. 328. 

15. Writ of reſtitution will not lie againſt difoifor or Ve fer of ro- 

Coueror in 83 after reverſal of the judgment, | becauſe they arc 
rangers = the record; per Holt Ch. J. Pemberton aſtenting. 
2 Salk. 587. pl. 1. Pri 3 W. & M. in B. R. The King and 

ee 3 

16. If a femerecovers damages and then marrics, and the judy- 

ment i reve 9 1 lies againit her and her hutband ; „Per 


_ 9 Ik. 58 7. Dl Trin. 3 W. & NM. in B. R. The 
King and Queen. v. Leaver, 
Feor J 17. By virtue of a f. fa. on a judgment in debt ſheriff eld cattle, 


it was moved on reverſal of the judgment to bring the money for 
which the cattle were fold into court N the benefit of the de— 
fendant, who was then a pritoner, but was difaltowed ; then it 
was moved to pay defendant as ach money as the cattle were 
ſold for, but that was denied kikewilc, becauſe they might be 
fold for 4% than the real value ; and if the defendant brings t; 9 005 
he will recover the full value, and therefore the plaintiff _ gree 
with him to prevent ſuch action. 4 Mod. 161. Hill. 4 & 5 W. 


& NI. in B. R. Weſtern v. Cretwick, 


(I. b) To what Thing he ſhall be re/tlored after 


Reverſal. 


To a collateral Thing executed, 


&:meorſity be- 
1 and upon the ſicri facias, the fheriff ſells to a fl, anger a term 


, din is for years of land of the party, and after the judgment is reverſed, 
execution 'f he thall be reſtored only to the money for which the term was fold, 


raftice, 


cb ors and not to. the term itſelf, hecauſe the ſheriff had ſold it by the 
en ulla, command of the writ of feri facias. Co. 8, Docrox Drury, 143. 
ee MaTTHEw MANNING, 19. b. Co. 5. Ho, 90. b. Dyer, 


fory a. 

20 EL 363. 24-] 

foie if an er- 

ones judgment 35 given in debt, and the fherifr by force of a fieri facias ſells a term of the defendant” 1 
an 


There is a [I. 17 a man recvers damages, and hath executicn by fieri facias, 


Error. $91 


and the judgment is afterwards reverſed by writ of error, the party ſhall never be reſtored to the term, but 
to the money for which they were fold; but where a man is outlawed, and a capias is directed to the 
theriff to take the body & bona, & catalla, quæ per inquifitionem venerint in manus noſtras; if in ſuch 
caſe the ſheriff tells the goods, and the outiawry is atterwards reverſed, the party thail be reſtored to 
his goods, becaule the theriff was not commanded by the writ to tell them; per Curiam. 8 Rep. 143. a. 
Vaſch. S Jac. in Dr. Drury's caſe. -—- 5 Rep. 90. b. Trin. 42 Eliz. in the Exchequer in Hoe's caſe. 
S. b. Goldſb. 130. pl. 9. Gawdy Serjeant cited the cafe of Hanmer v. Luddington, 20 Eliz. in 
which cafe he was of counſel, and that S. P. was adjudged therein accordingly. gut if the term 
be extended on elegit, and judgment reverſed for error, the term itleir ſhall be reſtored. Dy. 363. 
Marg. pl. 24+ cites Paſch. 17 Jac. B. R. Bathurſt's calc, 


[2. If the goods of on oje,. man are fold by the ſheriff upon a i Vern. 373. 
capias uagatum, and after the outlawwry is reverſed by writ of error, 9 * 
he ſhall be reftored te the gase themſelves; becauſe the ſheriff was 
nat compellable to fell theſe goods, but only to keep them to the uſe 
of the king, Co. 5. Hoe's caſe, 90. b.] 

[3. If a man recovers damages in a writ of coverant, as the parti- 

cular cate was againſt B. ad hath on elegit of his chattels, and of the 
nuitely of the lands, and the hart upon this writ delivers a leaſe 
for years of land which B. had 79 the value of 50l. to him that re- 
covered, per rationabile pretium & extentum (as the words were) 
t; have as his can term in full ſatisfaction of 50l. part of the ſum rec 
dee, and after B. reverſes the laid judgment, he ſhall be d 
to the ſame term, and not to the value; for though the ſheriff 
might have fold the term upon this writ, yet here is no fale to a 
ſtranger, but a delivery of the term to the party that recovered by 
way of extent, without any ſale, and therefore the owner ſhall 
be reſtored. Paſch. 16 Jac. B. R. between BUCKHURST AND 
Mavo, adjudged per Curiam; for the fheriff is nat bound by this 
writ to ſell the land, as he is in a fieri facias; grere this cafe, for [ 592 } 
this is a ſale, the whole term being delivered to the party according 
to the value in groſs, not yearly.) 
[Z. The law would be the /ame, if perſonal goods avere delivered to 
the party fer rationabile pretinas & extentum, upon the reverſal of 
the judgment he ſhould be reſtored to the goods themſelves, for 
the cauſe aforeſaid. Paſch. 16 Jac. in the cafe between BUCK= 
HURST AND Marvo, agreed per Cur.] 

5- If a man recovers by erroneous judgments, and preſents ta a 
benefice, or enters into the perquiſite of his witlein, and aiter the judg- 
ment is reverſed by writ of error, theſe being collateral things 
thall not be deveited. 8 Rep. 142. b. cites it as ſo held in 
4H. . 

6. If an adtotiſn comes 10 the king by forfeiture upon an out!awry, 
and the chrrrch becoming void the Ling preſents, and then the outlawry 
vr reverſed for error, yet the king thall enjoy that preſentment, be- 
cauſe there it came to the king as a profit of the advowſon; per 
Cur, Mo. 269. pl. 421. Mich. 30 & 31 Eliz. Beverley v. 
Cornwall. 

7. But if a church be wid at the time of the outlawry, and the 
preſentation is thereby forſeited as a chattel principally and dif- 
tinct of itſelf, and then re outlawwry is reverſed ; the party hall 
e. 

_ props of the preſentation ; per Cur. Mo. 269. pl. 421. 
Il d. e. ; | 


8. M. 


[ 593] 


Error. 


8. M. the Hh ered in foo oried a fine, and afterwards, 1 Ma- 


riæ, 2eas cullaued of treaſon ; the conuſee conveyed the land to the 


cræton, and afterwards the daughter and heir of the huſband reverſed 


the cutlazory. The wife of M. ſued to have dower within the five 


years after the outlawry reverſed, but long time after the five vcars 


after the fine levied. In this caſe it was reſolved, that ſhe was 
30t barred by the five years after the fine, but fe might hate five 
years after the cutlawry reverſed. Mo. 639. pl. 879. 27 Eliz. in 
Canc. Menvit's caſe. 

9. A. ſeiſed of land in tee was attainted f high treaſon, and the 
king granted the land to B. and aſterwards A. committed treſpaſs upn 
the land, and afterwards by par/tamert A. was reſtored, and the at- 
tainder made wid, as if us af had len, and {hill be as available 
and ample to A. as if no attainder had been; and afterwards B. 
brings treſpaſs for the treſpaſs meſne; and it was adjudged in 
10 H. 7. tol. 22. b. that the action of treſpaſs was not main- 
tainable, becauſe that the attainder was diſaſlirmed and annulled 
ab initio. 13 Rep. 20. Hill. 27 Eliz. in Canc. Menvil's caſe. 

10. And in 4 H. 7. 10. it was holden, that after judgment re- 
verſed in ꝛurit of error, he awho recovered the land by erroneous 
judgment all not have an action of treſpaſs for a treſpaſs mean, 
13 Rep. 20. in S. C. 

11. When a man recovers any poſſeſſion or ſeiſin of land in any 
action by erroneous judgment, and afterwards the judgment is re- 
verſed, the plaintiff in the writ of error ſhall have a writ of reſti- 
tution, and that writ recites the firſt recovery; and the reverſal of 
it in the writ of error is, that She plaintiff in the zurit of error ſhall 
be reftored to his poſſeſſion and ſeiſin una cum exitibus thereof from the 


lime of the judgment, &c. per Curiam. 13 Rep. 21. Hill. 27 Eliz. 


in Canc. in Menvill's caſe. | 

12. The ſheriff ſells a term upon a ſcire faciar, and afterwards the 
judgment is reverſed ; reſolved the party ſhali not be reſtored to 
the term, but to the money for which it was ſold, if the ſale 
be without fraud. Mo. 573. pl. 788. Mich. 41 & 42 Eliz. 
B. R. Anon. 

12. When an erroneous judgment is given, and the judgment 
is afterwards reverſed by writ of error, lateral acts executory are 
barred by it; but 9therawiſe it 15 of things executed; per Curiam. 
$ Rep. 142. b. Paſch. 8 Jac. in Drury's cate. i 

14. As if an action of ec be brought againſt the ſheriff, and 
the judgment is reverſed by writ of error, the action is gone, and 
he may plead nul tiel record. But if judgment and executi:n be had 
againſt the ſheriff before the reverſal, the tame remains in force. 
Ibid. cites 34 H. 6. 2. b. and 21 E. 4. 23. b. 

15. But there is a diver/ity betaueen a recovery by prior lille, and a 
reverſal of a judgment by writ of error ; as if a woman has judg- 
ment and execution in dower in ancient demeſne, and it is aſter 
reverſed in a writ of falſe judgment; and becauſe the had held 
the lands for two years between the firſt judgment and reverial, 
the value of the land is inquired, and taxed at 20 marks in a ſcire 
ſacias againſt her, ſhe cannot plead a recovery in a writ of right 

| clole 
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cloſe in nature of a cui in vita. 8 Rep. 143. a. b. per Curiam, 
cites 20 E. 3. Scire Facias, 123. in Herbert's caſe. 

16. No reſtitution of goods taken on an erroneous execution 2 Sid. 125. 
for which damages had been already recovered in an action of treſpaſs, — — 2 
Raym. 74. Paſch. 15 Car. 2. B. R. Sumer v. Felgate. not 4 

| ; —Lev. 95. 
S. C. related by Twiſden J. but S. P. does not appears 


17. The defendant in error recovered 100l. damages in debt Brownl. 
in C. B. and there had an elegit into the county of IV. reciting that 8. . 
another elegit iſued into London, and was returned nihil, And ben Jounce, 
a teſtatum eſt, it was commanded to extend all the goxds and lands ; S. 7 2 
whereupon the ſheriff returned, that he took a leaſe for years of tithes, gut it 
which he delivered t9 him, ut bona Q catalla ſua, for the ſaid debt. been otber- 
The writ being with a teſtatum, whereas there was not any writ ie if the 


before awarded into London, was held to be error; and it was Je 


refolved, that e /ale and delivery of the leaſe to the plaintiff himfelf ranger 
151 an elegit adus no ſale, by force of the writ delivered in extent, the ſhe- 


which being reverſed, the party ſhall be reſtored to the term itſelf. — 
Cro. J. 246. pl. 4. Trin. 8 Jac. B. R. Goodyere v. Ince. an 100l. 
according 


to the opinion of 28 EH. Dy. for it is the party's folly that he does not pay the judgment; and if ſuch 
ſales ſhould be made void, none ſhould buy goods of the ſheriff, by reaſon whereof many executions 
would 1exain undone; and this by the opinion of the whole Court. 


(K. b) In Judgments and"Executions, Fol. 779- 


I. JF A. recovers in a baſe court within the county palatine of 
Cheſter, and upon this a writ of error ig brought there before 
the chief juſtice, and upon this the rr? judgment was reverſed; and 
by the cuſtom in ſuch caſes, he at whoſe ſuit it ts reverſed ought to 
have cofis ; and there upon the reverſal judgment is given that the 
party ſhall be reflored to all that he had laſt, but no judgment is given 
upon the roll certified in the writ of error in B. R. that any judg- 
ment was given for the coſts, and yet a ſcire facias ts certified for 
levying the cgſte, adjudged this is error. Trin. 9 Car. B. R. be- 
tween FopEN and Mappock, per Cur. Intratur Paſch. 8 Car. 
Rot. 397. But at another day upon examination of the record L594] 
it appeared to be well.] 

[2. If judgment be given againſt the bail, and after a ſcire facias 
it brought againſt the bail, and a judgment againſt them, and alſo 
judgment given againſt them for co/fs de increments, this is erro- 
neous z becauſe no coſts ought to be given in a ſcire facias. Hill. 
11 Car, B. R. between HARDY AND BrowNE, adjudged per Cu- 
riam in a writ of error upon ſuch judgment in Rippon court. In- 


tratur Trin. 10 Car. Rot. 979. 


[3- In a formedon in diſcender, if the demandant demands one 2 
meſſuage, one garden, ten acres of meadow, and ten acres of paſture ; 8 


and the renant as to the meſſuage, garden, tao acres prati & paſture, — S. C. 
ut not ex- 


parcel of the ten acres prati, and ten acres paſture, pleads a feof ment actiy S. P. 


i the father of the demandant with warranty and A et, and as = 8 
| the 


594 Error. 


' — era he refrdus, he traverſes the gift, &c. to which the demandant as t4 
5 Ar n plea takes iſſue upon the afſcts, and this is found for the de- 


Do Co 
mandant, upon which judgment is given, that the demandant ſhall re- 


cover ſeiſin of the ſaid meſſuage, garden, and tus acres prati O paſture; 
and as i the reſidue the demandant relinquiſhes his iſſue. This Judg. 
ment is erroneous, becauſe it does nt appear how much of the tas acre; 
qvas meadow, and how much paſture ; ſo that the ſheriff knew not 
of what thing to give the demandant ſeiſin. Paſch. 13 Car. B. R. 
between PRxAr AND GooDIER, adjudged in a writ of error upon 
ſuch judgment in Banco, and this reverſed accordingly, Intra- 
* . 11 Car. Rot. 349.) 

e e In an action an Banco, it judgement be given agamfl the Prin- 


= _ mo cipa 1 en after a ſcire facias is brought again/? the bail, and upon this 
1110 


S. C. all the judgment is given againſt the bail ; yet if there be ns any capins of 
Juſtices record ſued againſ{ the principal before the ſcire facias brought, this 15 


rztr Ho- 
bed erroncous. Paſch. 14 Car. B. R. between GRIFFITn Axpo 
P — 21 


that both in Sour, adjudged in a writ of error upon ſuch judgment, and 
C. B. and judgment againſt the bail was reverſed accordingly, Intratur, 


B. R. a ca- Hill. 13 Car. Rot. 559. 


ls againit 
the principal ought to be taken forth and returned non eſt inventus, otherwiſe no ſcite facias ought ty 


be N the bail. Jo. 396. pl. 4. S. C. but S. P. does not appear. Error by the 5ail, 
Fer that judgment! was giac againſt bim en a jcire facias Tobere 1:9 Capias vas axwerdey againſt the 

* ia betore the ſcire facias awarded againſt him. And it was held, that the writ of error well lay 
in this cafe for the bail. And be judgment i in the ſcire facias avas reverſed 5 end the like writ was al. 

lowed between Coles AND BARINOGCTORN, Cro. E. 733. pl. 65. Mich. 41 & 42 Eliz. in Cam. Scacc, 
Price v. Price. Cro. E. 730. pl. 69. in Cam. Scacc. Cockeyn v. Lady Hawkins. S. P. held 
that the writ well lay, for that the ſuit againſt the bail is within the intent of the ſtatute of 27 Eliz. 
and is in the nature of an action of debt, and judgment was aſirmed. Same caſes of Cro. E. 
cited Comb. 325. Paſch. 7 W. 3. B. R. but Holt Ch. J. ſaid, he did not approve thoſe caſes, but 
preferred the latter authority of Baxcocx ve Tos, which lee at (. a) ſupra, pl. 2. 
Dee dit. Bail (B) pl. 1. S. C. and the notes there. 


5. If the fberrff makes execution in the ft anchiſe, this is good; for 
he is officer immediate to this court. Br. Error, pl. 153. cites 
11 H. 4. 9. per Hill, 

6. But per Norton, if bailiff of the franchiſe makes execution in the 
guildable, this is error, quod non negatur. Ibid. 

7. After recovery in debt of 400 J. a fi. fa. ſued, upon which 1001, 
was levied and returned, afterwards a ca. /a. iſſued for the awhil: 
400 J. and thereupon the defendant was outlawed. It was aflign- 
ed for error that the ca. fa. ought to have been only for 300 l. and 
the judgment of execution was reverſed, becauſe the levying cf 
the 1001. was returned of record upon the fi. fa. Mo. 598, 
pL 819. Mich. 34 & 35 Eliz. Wells v. Denny. 


Error. 


(L. b.) What Act will aid an Error. 


Appearance. 
FI. IF a ſummons be not avell made, if he appears of record, this 
takes away the error, for the ſummons is affirmed. 
42 E. 3. 30. 
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Br. Error, 
pl. 25, cites 
S C. 


Br. Faux 
Judgment, 


pl. 4. cites S. C. 


2. If a man was never ſummzned, yet if he appears it is not er- 
ror. 46 E. 3. 30.] 


Br. Error, 
pl. 25. Cites 
S. C.— 


Br. Faux Judgment, pl. 4. cites S. C. 


IZ. If an emifizn be made of any writ or proceſs, er one writ 
awarded in lieu of anther ; yet if the judgment be not given there- 
upon, but after the party appears and pleads to ifſue, and judgement 
is given upon the wverdift; this is not (“ erroneous, becauſe he 
had not taken advantage of this before pleading to iſſue. 
3 H. 6. 9. for he had day by the roll, and ſo no diſcontinuance. 
29 L. 3. 31. 8 | 

[A. If a man in Banco brings a % pan his privilege, but hath no 
writ of attachment of privilege, yet if the defendant after appears 
and pleads, this ſhall be helped by the appearance. Trin. 
13 Jac. B. R. between Haver't AND GipBoxs.] 


fait conceſſum, per Haughton ]. 


[5. If a man be indifed, and us addition is given to him as ought, 
yet if the defendant appears and pleads to iflue, and this is found 
again{t him ; this is helped, for the addition is ordained by the 
ſtatute, for that the party which is to be outlawed ought to have 
notice of it, and here he hath notice, & conſtat de perſona 
by the appearance. Hill. 18 Jac. B. R. Jonxsox's CASE adjudg- 
ed, this being moved in arreſt of judgment.) 


(*) Fol. 780. 
— 


Roll. Rep. 
205. pl. 7. 
S. C. S. P. 
accordingly, 
per Coke 
Ch. J. quod 


2 Bulſt. 61. S. C. but as to this error Curia alviſare vult. 


Cro. J. 609. 
pl. 5. S. C. 
adjudged.— 
2 Roll. Rep. 
225. 8. C. 
adjudged 

per totam 
Curiam.— 
Sce tit. 
Additions, 


P) per totum. 


[6. In debt if a capias be the firſt proceſs, and not a ſummons, as 
ought to be by the law, though the defendant appears and pleads 
to iſſue, and this is found againſt him, upon which judgment is 
given, yet this miſawarding of the proceſs is erroneous and not 
helped by the appearance. Paſch. 3 Jac. B. R. between Baxxs 
AND PEMBLETON adjudged in a writ of error. Paſch. 5 Jac. B. R. 
between Cook AND BALLARD adjudged, which intratur Trin. 
4 Jac. Rot. 681. Hill. 4 Jac. B. R. between Mo1LE AND CATCH= 
NUD adjudged, which intratur Trin. 4 Jac. Rot. 1609. Contra 
Paſch. 11 Jac. B. R. between Inci AND GooDFIELD adjudged.) 

(7. If a man be ſummoned to appear in an inferior court, and the 
defendant does not appear, and notwithſtanding the plaintiff puts 
m a declaratian aud dcclares agaiuſt him, and after the defendant 
| appuarsy 


See infra, 
(G. c) pl. 4. 
— See tit. 
Cuſtoms, 

(I. 2.) pl. 11. 
and tit. Pro- 
ceſs, (D) 

pl. 1, 2. and 
the notes 
there. 


8. pl. 23. 
S. C. 


Br. Faux 
Judgment, 
pl. 4+ Cites 
8. . 


4 Le. 28. 
ph. 145» 
Stage Vo 
Knight, 

S. C. in to- 
tdem ver- 
bis ; but 
adds that 

it was faid, 
that after 


Error. 


appears, and after makes default, by which judgment is given againſt 
him by default, the appearance hath helped the putting the decla- 
ration before appearance, and ſo it is not erroneous. Prin. 
15 Jac. B. R. between Harris axnD GoobALE in a writ of error 
upon a judgment in Ipſwich adjudged, and the judgment aſſirmed 
per Curiam. But Houghton ſaid, that this was neither a miſcon- 
tinuance nor diſcontinuance; but Montague and Dodcridge ſaid, 
that this was a miſcontinuance.] | 

(8. If in trepoſs for an aſſault and battery in an inferior court, 
if there be a p/oint entered, and a declaration before any appearance 
of the defendant, and after the defendant appears without proceſs 
and pleads to iſſue, and this is found for the plaintiff, and judgment 
accordingly, this is erroneous, and not helped by the appearance 
or pleading, inaſmuch as there was a declaration againit nobody, 
the defendant not being then in court. Mich. 14 Car, B. R. be- 
tween BRowN AND CLaGG adjudged in a writ of error upon ſuch 
judgment in the court of Marſhalſca; and the judgment reverſed 
accordingly. Intratur Paſch. 14 Car. Rot. 325.] 

C9. If an adtian be brought in an inferior court againſt J. S. if the 
plaintiff declares againſt him in cuſtadia of the ſerſeaut and miniſter of 
the Court, and it dee not appear that the ſerjeant had any proceſs or 
Frecept to arreſt him, and the defendant appears and demurs for this 
cauſe upon the declaration, and upon this, judgment is given againſt the 
defendant, this 1s erroneous, for upon his appearance he pleaded 
this matter. Trin. 1649. between Lawr AND DoppeEsWwoORTH ad- 
judged in a writ of crror upon a judgment in York (as it ſeems), 
and the judgment reverſed accordingly.] | | 

10. He who appears at the ſummons, or is effoined upm the ſums 
mont, ſhall not ſay after that the ſummons wanted form, or that 
there is falſe Latin, or that he was not ſummoned, &c. Br. Error, 
pl. 25. cites 46 E. 3. 30. 

11. Error was brought of a judgment given in an inferior court, 
becauſe there was uo plaint entered, and upon the record nothing was 
entered but that the defendant ſummonitus fuit, &c. where the firſt en- 
try ought to be, A. B. queritur verſus C. D. &c. and the ſummons 
ſo entered is not any plaint; and for that cauſe judgment was re- 
verſed. Le. 185. pl. 260. and 302. pl. 415. Mich 29 & 3o Eliz. 
Knight v. Savage. 5 


the detendant appeared, a plaint was entered ; but it was anſwered, that this did not help the matter; 
tor there ought to be a plaint out of which proces thail iiiue, as in the tuvarcign courts, out of origh- 


Bal writs. 


12. In error on a judgment in account it was aſſigned (amongſt 
others) that e vrit of account was brought in Norfolk, and the 
cap ad computandem was awarded to Landau; whereas it ought to 
have been to the ſheriff of the county where the action was 
brought. Coke ſaid it was helped by the ſtatute of jeofails, and 
he appeared upon this proceſs, and ſo had made it good; and er- 
ror in proceſs cannot be alleged after in nullo eſt erratum pleaded; 
for if it had been alleged, the other party might have alleged dimi- 
nution ; the judgment was affirmed. Cro. E. 83. Hill. 30 Eliz. 
B. R. in cafe of Robſert v. Andrews. 

| 13. A 


Error. 


12. A capias was directed 2 the ſheriff of B. and it was returned 
by one 4who avas not ſheriff, and this was held a manifeſt error; but 
becauſe the defendant had appeared after, and pleaded, it was 
held not material, and that his appearance had made it god. Cro. 
E. 582. pl. 6. Mich. 39 & 40 Eliz. B. R. Thoroughgood v. 
Scroggs. | 

14. Error of a judgement in debt, becauſe the original awrit had 
nat the ſheriff's name ts the return thereof; but in regard the de- 
fendant had appeared, and pleaded nul tiel record, it was holden 
not material, although the writ had not been returned, and after 
appearance he ſhall never take advantage of the miſawarding of the 
mean proceſs ; the judgment was aihrmed. Cro. E. 767. pl. 6. 
Trin. 42 Eliz. B. R. Dabſton v. "Thorp. 

15. The appearance of the defendant vill help and falve a m 
continuance of proceſs, but there is no cafe in the law to prove that 
any appearance will help and ſalve a diſcontinuance of proceſs 
per Williams J. and the whole Court agreed clearly in this, that 1 
appearance will help and falve a diſcontinuance of proceſs. Bulſt. 143. 
Trin. 9 Jac. in cate of Bradley v. Banks. 
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The ap- 
pearance 

of the par- 
ty will help 
miſcontinu- 
ance of 
proceſs ; 

per Roll 
Ch. J. Sty. 


237. Mich. 1650. 


16. Error aſſigned was, that the 2vrit auas in deb? for 40 l. and 
the capias and all the proceſs te the return of the pluries capias accord- 
ingly; and then the entry was, that querens obtulit fe in placits de- 
biti, 455. and upon default of the defendant an exigent Tas award-= 
ed, and the defendant after appeared and pleaded and confeſſed the 
ain; and this was held no error, being helped by the appear- 
ance ; for as an appearance faves defaults in mean proceſs, ſo it 
ſaves the default of the continuance by an obtulit ſe; the judg- 
ment was aifirmed, Cro. J. 311. pl. 10. Mich. 10 Jac. B. R. 
Lovelace v. Jeniper. 

17. A judgment in a fecend deliverance given in C. B. was re- 


verſed, becauſe there was nt any writ of ſecond deliverance certified, 


Jenk. 34. 
pl. 97 S. C. 


although it was awarded upon the roll, and the parties appeared 


and pleaded to it. Cro. J. 424. pl. 8. Paſch. 15'jac. B. R. 
Newman v. More. 

18, In error of a judgment in dewer it was aſſigned, that there 
was nt any original writ nor warrant of attorney r the defendant. 
But upon diminution alleged the writ was ceri ved, but for the 
warrant of attorney, becauſe it was not aſſigned of record that dimi- 
nuticn might be alleged, it was held that it was n12v aſſignable. Cro. 
C. 351. pl. 16. Hill. 9 Car. B. R. Wickhara v. Eafield. 

19. Audita querela was brought, and a ſcire facias thereupon bear- 
ing date before the audita querela, and the def ndant appears, and for 
this cauſe demurs. The Court held that this fault is cured by the 
appearance; for audita querela is more properly a commithon than 
a writ, and if the party be in court, the matter ought lo be examined 
without inquiring into the nature of the proceſs by which he was 
brought in, for it might be that he appeared without procels. 
Sid. 406, ill. 20 & 21 Car. 2. B. R. Vaughan v. Loyd. 


the appearance of the party would not help its 


Vent. 7. 

S. C. and 
the demur- 
ter Jiſal- 
lowed. But 
it was laid, 
that if an 
original 
b-ars date on 
a Surday, of 
the like, 
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597 Error. 
Vent. 7. 20. But it was agreed that a ſcire faciat upon a judgment (iert, 
and that a fault therein will not be cured by appearance, becauſe 


er 1 # hs at 
Cur. for the ſci. fac. ir in nature of a declaration. Sid. 406. in S. C. 


there the | 
Ki. fac. is the foundation, and quaſi an original, and the judgment is given upon it; but here the ſci, 
fac. is only to bring in the party to anſwer, and in the nature of a meine procets, and the judgment is 
given upon the aud. quer. 


Vent. 249. 21. If an mferizr court awards a capias where nos ſummons was 
N 1 firft returned, as there ought to have been, yet this fault in the 
Anon. S. P. proceſs is aided by appearance, and 1s not aſſignable on a writ of 
ruled ac= error; per Hale Ch. J. Vent. 220. Trin. 24 Car. 2. B. R. in 
— caſe of Read v. Wilmct. 

per Cur. for by appearance all defaults are ſaved, though it be in an inferior court, and ſo Wylde ſaid it had 
been of late conttantly ruled, contrary to Cre. J. 108. Pratt v. Dixon. Freem. Rep. 468. pl. 642. 
Trin. 1678. Wheeler's calz, : 


J 598} 22. In error of a judgment out of an inferior court an excep- 
| tion was taken, that the jfir/? proceſs was a capias ; fed non alloca- 
tur; becauſe it was cured by appearance. 2 Lutw. 953. Mich. 

3 Jac. 2. Buſzard v. Bull. 

23. In error to reverſe a judgment in an inferior court, it was aſ- 
ſigned, that the proceſs of attachment «vas returned thus, nihil habet 
ubi ſummen” pati, Oc. and thereupon a capias awarded; which was 
irregular, for an alias attachment ſhould have been awarded, and 
there yay ax ny cuſtom returned ts warrant the uſage of a capias in 
proceſs, forukit is given by ſtatute, which extends not to inferior 
courts ; but the Court held both theſe errors to be cured by the 
appearance of the defendant, Carth. 206. Hill. 3 W. & M. 
Boſon v. Phyler. | | | 

24. Appearance helps oy when the party comes and plead: 
to iſſue, not when the party comes in and challenges the proceſs upon 
the account of its defect; per Eyre J. 1 Salk. 59. pl. 2. Trin. 
6 W. & NM. in B. R. in caſe of Wilſon v. Laws. 

25. A ſummsns in treſpaſs out of the court of Ely was returnable 
generally the ſame day, and a return the ſame day of a ſummoneri, 
and an attachment and return the fame day of a nil, and then a 
capias returnable the ſame day, and thereupon brought in in cuſtody, 
declaration, plea, demurrer, and judgment, and writ of inquiry 
executed and returned, and judgment final, all in one day; re- 
ſolved, that the bare appearance upon the capias being compulſory, 
did not he'p thts error, becaule it was what the defendant could 
uct aviid. 12 Nod. 523. Trin. 13 W. 3. Biddolph v. Veal. 

26. A awril of error was executed the ſame day zuith the return of 
the ane, and io might be before any pone iſſued out, and judg- 
ment was reveried for this error; for no appearance and pleading 

an help that. 12 Med. 524. Trin. 13 W. 3. Biddolph v. Veal. 


What defects are aided by appearance, ſee tit. Default, (E. 2). 


Error. 


(L. b. 2) Aided by Intendment. 


1. GHeriff returned upon a capias cepi corpus, and the record is 

that he always appeared by attorney, and per Cur. this is not 
error; for it ſhall be now intended that it was by aſſent of the 
parties, and then no error; quod nota, Br. Error, pl. 184. cites 
21 E. 4. 77. 

2. * upon outlawry of felony upon indi7ment, which was, 
that preſentation was before A. B. and C. D. juſtices of peace, that 
J. S. &C. ſuch a day, &c. and did nt ſpeak of commiſſion of oyer and 
terminer of felonies ; and per Huſſey and Jenny the omiſſion of it 
is error; but Fairfax contra; for it ſhall be intended by theſe words, 
juſtices of peace, that they have commiſſion; but Huſſey ſaid, No 
for where mayor, fleward, or the like, is coroner, indictment taken 
before A. B. mayor or ſteward ſuper viſum corporis, is nat good 
without this word ( coroner ). Br. Error, pl. 186. cites 22 E. 4. 12. 


(M. b) Pleading abaleable. N [ 599] 
What Act will help an Error, 


LI. JF in treſpaſs of charters taken, the plaintiff does nat count of Br. Error, 
the quantity of the land compriſed in the charters, (admitting ®;* *02%. 

that he ought,) yet if the defendant does net tale advantage thereof, bus S. P. 

but pleads, and judgment is given againſt him, this helps the er- does not 


appear. — 


ror, and he ſhall not aſſign it for this. 20 Aſſ. 3. 7 
(E) S. P. accordingly, but adds, tamen quære.— See (P. b.) pl. 12. 


(2. If a feme ſole brings treſpaſs, and recovers, and a writ of in- 
quiry of damages is awarded, and before the return thereof the plain— 
tiff takes huſband, and after the writ is returned, and judgment given 
thereupon without any exceptions taken by the defendant, he ſhall not 
have advantage of this in a,vyrit of error, hecauſe the writ was 
only abateable by plea. Mich. 40, 41 Eliz. B. R. between SMITH 
AND ODYHaM adjudged.] 
[3+ If an aim be brought againf? Sir Francis Forteſcue militem co 452. 
& baronettum, and he appears and pleads to 7/ſue, and a verdict and o_ 
judgment is given for the plaintiff, the defendant in a writ of error v. Mark- 
ſhall not have advantage to /ay, that he was a hnight of the Bath, not — ho * 
- fo named, inaſmuch as he had appeared to the other name and pleaded, = 
and ſo had concluded himſelf. Paſch. 16 Jac. B. R. between Rep- 450- 


Max HAM AND Six FRAncis FORTESCUE adjudged.] pl OOO 


adjudged accordingly.— See (F. c) infra, pl. 5. S. C. — And ſee tit. Eſtoppel (L) pl. 12+ S. C. 


[4 Upon a trial betæueen a peer of the realm and another, the 
ſheriff does not return any knight as he ought; if the peer does not 
challenge the array, but the jury gave a verdict, he ſhall not have 

Vol. IX. Yy advantage 
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Error. 


advantage thereof afterwards. Paſch. g Car. between the Loxp 
Powis Ax KiRTMAN, adjudged in a writ of error upon a judg— 
ment in Banco, for he may ⁊vaive his privilege and the trial be with 
out any knight.) | 

5. It is a good rule that ⁊c re any matter may be pleaded in abate- 
ment it ſhall never be aſſigned fer error. Per Holt Ch. J. Carth. 123. 
cites 2 Saund. 212. and 48 E. 3. 10. b. 3 I. 4. 6. | 


(N. b) What Act will helþ an Error, where the 
Error appears of Record. 


LI. JF a man be indicted fer a conſpiracy, and no year or place al- 
leged of the conſpiracy, though the defendant did not take 
exception to it, but pleaded nit guilty, and judgment 1s given 
againit him, this pleading ſhall not help the error. 24 E. 3. 35. 
b. 36. adjudged.) | | | 
[2. So if a man be indiFed as of a conſpiracy, where the matter 
cue d it was extortion and not conſpiracy, though the defendant 
pleaded not guilty, and a judgment 1s given againſt him, yet 
this ſhall not help the error, for this appears upon the record, 
24 E. 3. 36. adjudged.) 
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